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THE SEVENTEENTH YEAR OF THE PERMANENT COURT 
OF INTERNATIONAL JUSTICE* 


By Manuny O. HUDSON 
Of the Board of Editors 


During the year 1938, the seventeenth year of its existence, the Permanent 
Court of International Justice was in active session for a total of 69 days— 
from April 29 to June 30; on July 13 and 14; and from November 28 to 
December 1. This compares with 107 days of active session in 1937, 143 
days in 1936, and 107 days in 1935. 

In the course of the year, the Court gave an order noting the discon- 
tinuance of the Borchgrave Case between Belgium and Spain; it handed down 
a judgment sustaining a preliminary objection in the case between Italy and 
France relating to Phosphates in Morocco; it considered preliminary objec- 
tions in the Panevezys-Saldutiskis Railway Case between Estonia and Lithu- 
ania and decided that they should be joined to the merits; and it devoted a 
series of meetings to administrative problems. 

Two new cases were brought before the Court during the year: the case 
of the Electricity Company of Sofia and Bulgaria between Belgium and 
Bulgaria, and the case of the Commercial Company of Belgium between 
Belgium and Greece. Three cases were on the Court’s docket at the close of 
the year, each of whieh had been instituted by an application by only one 
party. 

THE BORCHGRAVE CASH 


On November 6, 1937, the Court gave a judgment overruling a preliminary 
objection made on behalf of the Spanish Government in the Borchgrave Case 
between Belgium and Spain.! Time limits were then fixed for a continuance 
of the written proceedings. On January 4, 1938, the date fixed for the filing 
of the Spanish counter-memorial, the agents of the parties informed the 
Court that the two governments had agreed to discontinue the proceedings; 
the President of the Court thereupon issued an order suspending the pro- 
ceedings, and on April 30, 1938, the Court took note of the discontinuance and 
ordered the removal of the case from the Court’s list.? ge 


, CASE RELATING TO PHOSPHATES IN MOROCCO 


This case was begun by an application filed with the Registry by the 
Italian Government on March 30, 1936. A basis for the Court’s jurisdiction 


* This is the seventeenth in the writer’s series of annual articles on the Permanent Court 
of International Justice, the publication of which was begun in this Journat, Vol. 17 (1923), 
p. 15. 

1 The judgment of Nov. 6, 1987, and the order fixing time limits are published in Series 
AJB, No. 72, pp. 158, 172. 4 Series A/B, No. 73. 
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was found by the applicant in the declarations made under Article 36, para- ``. 
` graph 2, of the Statute of the Court, by which France and Italy had recog- - 
nized the compulsory jurisdiction of the Court. The applicant asked the 
Court to declare that the monopolization of Moroccan phosphates accom- 
plished by stages between 1920 and.1934 for the benefit of French interests 
was inconsistent with’ the international obligations of Morocco.and of France, 
and was therefore to be annulled; alternatively, the Court was asked to say 
that a decision taken by the Morosean Mines Department'on January 8, 
1925, and the denial of justice which followed it, were inconsistent with the 
international obligations of. Morocco and France. The applicant relied 
inter alia on certain provisions of the Act of Algeciras of April 7, 1906,? so 
that the special notification provided for in Article 63 of the Cour't’s Statute , 
_ was sent to the states parties to that Act. | 

The Italian Government filed its memorial by the date ee day 15, 1936; 
some five months later, the time limit having been extended, the French 
Government filed a document. setting forth preliminary.. objections, and 
~ asking the Court to declare that the Italian application could not be enter- 
tained. By an order issued by the President, a time limit was fixed for the 
filing of the observations of the Italian Government, and it was later extended 
to July 15, 1937. Thereafter, the French Government requested permission 
to file a written answer to the Italian observations, and the granting of this 
permission involved also permission to the Italian Government to file further 
observations. ‘The written proceedings were not completed, therefore, until 
February 21,1938. ` 

The background of this case was summarized in thé ‘Court’s annual report 


as follows: 4 

The General Act signed at Algeciras, on April Tth, 1906, oii 
(Art. 112). that the conditions for the granting of concessions and for 
the working of mines and quarries in Morocco will be determined by — 
Shereefian firman. According to the provisions of the General Act and : 
of the Franco-German Convention of November 4th, 1911, concerning 
Morocco, to which the Italian Government acceded, the regulations: thus — 
made were to respect the general principle of economic liberty (“the 
open door”). The regulations came into force on January 19th, 1914, the 
date on which were promulgated two mining dahirs of which one laid down 
the mining régime and the other established an Arbitration Commission 
to adjudicate upon rights arising out of acts dating from before the new 
regulations. From November 3rd, 1914, to June 9th, 1918, the right 
to apply for mining prospecting licences was suspended. In 1918 and 
1919, new dahirs and decrees laid down the conditions governing the de- 
posit of APP ADE for mining prospecting licences and prospecting 
operations, etc., with especial reference to phosphate deposits. 

On January 27th, 1920, a dahir was promulgated reserving to the 
Maghzen the right to prospect for and to work phosphates. This dahir 


=? For the text of the Act of Algeciras, see 34 U. 8. Statutes at Large 2905. 
4 Series E, No. 14, p. 119 
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took account of vested rights and a special procedure was laid down for 
obtaining recognition of such rights. Another dahir, dated August 7th, 
1920, established a State monopoly (régie), known as the Shereefian 
Phosphates Office, which was responsible-for prospecting and for work- 
ing phosphatesin Morocco. This Office carried on the prospecting work 
‘which had been undertaken by the Moroccan Mines Department since 
1917, commenced the working of deposits and, between 1933 and 1934, 
participated in the formation of the North African Phosphates cartel. 
Between October 1918 and April 1919, thirty-three prospecting li- 
cences in reserved areas had been issued by the Mines Department of 
Morocco to French citizens. The rights of the latter (or certain of their 
rights) were ceded to an Italian citizen, M. Tassara. The latter, in 
October 1921—i.e., after the promulgation of the dahirs reserving to the 
Maghzen the right to prospect for and to work phosphates—applied to 
the Moroccan Mines Department for recognition of his rights. On 
January 8th, 1925, his application was rejected. Subsequent represen- 
tations were made by him or by his successors to the Shereefian and 
French authorities. The Italian Embassy in Paris lent its good offices. 
Later, the Italian Government took up the case on behalf of its nationals 
and proposed to the French Government that the question should be 
Sass to arbitrators or to the Permanent Court of International 
ustice. 
On March 10th, 1934, the French Government gave a negative answer. 
After making further representations which proved fruitless, the Italian 
Government decided to bring the case before the Court by Application. 


In the course of the oral proceedings which were begun on May 2 and 
terminated on May 16, 1938, the Court heard Professor Basdevant, Agent, 
and Maitre Lémonon,*Assistant Agent, on behalf of the French Government, 
and M. Montagna, Agent, and Professor Ago, counsel, on behalf of the Italian 
Government. -. 

The judgment of the Court, handed down on June 14, 1938,5 dealt only 
with the question of the Court’s jurisdiction. While the French Govern- 
ment had insisted on certain obscurities in the presentation of the Italian 
claims, the Court thought that the explanations offered enabled it “to form a 
sufficiently clear idea of the nature of the claims submitted.” One of the 
grounds on which the jurisdiction of the Court was objected to by the 
French Government was that the dispute submitted by the Italian applica- 
tion was not within the terms of the French declaration recognizing 
the Court’s obligatory jurisdiction. To quote from the Court’s annual 
report: °’ 


In its declaration, of which the ratification was deposited on April 
25th, 1931, the French Government accepts as compulsory the juris- 
diction of the Court “ .. . in any disputes which may arise after the 
ratification of the present declaration with regard to situations or facts 
subsequent to such ratification.” The French Government, relying on 
this passage, maintains that, as the situations and facts out of which the 
present dispute arises date from before the crucial date, namely, the 


ë Series A/B, No. 74. t Series E, No. 14, p. 121. 
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date of its acceptance of the compulsory jurisdiction, the Italian Govern-. 

ment’s Application cannot be entertained. The Italian Government, . 
on the other hand, argues that the dispute arises from factors subsequent ' 
to the crucial date, first because certain acts, which considered sepa- 
tately arb in themselves unlawful international acts, were actually ac- 
complished after the crucial date; secondly, because these acts, taken 
in conjunction with earlier acts to which they are closely linked, constitute 
as a whole a single, continuing and progressive illegal act which was 
not fully accomplished until after the crucial date; and lastly, because | 
certain acts, though carried out prior to the crucial date, nevertheless 
gave rise to a permanent situation inconsistent with international law 
which has continued to exist after the said date. 


The parties did not agree as to the “crucial date” to be selected, whether 
it was the date of the deposit of the French ratification of the declaration: 
(4.6, April 25, 1931), or the date on which the French declaration became 
operative in regard to Italy as a result of the deposit of the ratification of the 
Italian declaration (¢.e., September 7, 1931); but as a choice of one of these 
dates would not modify the conclusion to be reached, the Court expressed no 
opinion on this point. | | 

The principal problem of the case related to the application of the French | 
declaration. Its terms were said to have been fixed “with the object of 
depriving the acceptance of the compulsory jurisdiction of any retroactive 
effects” and to avoid “a revival of old disputes.” The mention of “situa-~ 
tions or facts” shows an intention to embrace ‘‘all the different factors cap- 
able of giving rise to a dispute.” The Italian Government presented the 
subject of the dispute under a general aspect, i.e., æ group of measures de- 
scribed as the “monopolization of the Moroccan phosphates,” including the 
dahirs of 1920, the expropriatitn of Italian nationals, and the participation 
of the Moroccan Administration in the North African phosphate cartel; and, . 
under a more limited aspect, relating to a decision of January 8, 1925, re- 
jecting M. Tassara’s claim and to the alleged denial of justice to M. Tassara 
and his successors. The Court found that l 


the dispute submitted to it [by the Italian Government], whether re- 
garded in its general ct, represented by the alleged monopolization 
of the Moroccan phosphates, or in its more limited aspect, represented 
by the claim of the Italian nationals, did not arise with regard to situa- 
‘tions or facts subsequent to the ratification of the acceptance by France 
of the compulsory jurisdiction, and that, in consequence, it has no juris- 
diction to adjudicate on this dispute. 


Hence, by eleven votes to one, it was held that the Italian application could 
not be entertained (n’est pas recevable). 

In a dissenting opinion, Judge van Eysinga emphasized the distinction be- 
tween “situations” and “facts,” and stated that the “continuity and perma- 
fence of an unlawful act . . . constitutes a situation,” and that this dispute 
arose with regard to such a situation. In a separate concurring opinion 
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Judge Cheng agreed with the Court’s conclusion only in so far as it related to 
the limited aspect of the case; yet he thought that a French objection based 
upon a failure to pursue diplomats negotiations should be apne as to the 
general aspect of the claim. 


THE PANEVEZYS-8ALDUTISKIS RAILWAY CASE 


This case was begun by the filing of an application by the Estonian Gov- 
ernment on November 2, 1937. For the basis of the Court’s jurisdiction, the 
applicant relied upon the declarations made by Estonia and Lithuania ac- 
cepting the Court’s obligatory jurisdiction in accordance with the provisions 
of Article 36, paragraph 2, of the Statute. In the application, Estonia asked 
the Court to adjudge that the Lithuanian Government had wrongfully re- 
fused to recognize the rights of the Esimene Juurdeveo Raudteede Selts 
Venemaal Company, as owners and concessionaires of the Panevezys- 
Saldutiskis railway line, and to order compensation to be paid to that com- 
pany for the illegal seizure and operation of this line; the damage suffered 
by the company was put at 14,000,000 gold Lits, and the applicant sought to 
have the Court declare that Lithuania is under an obligation to pay this sum 
with interest at 6% as from January 1, 1987. The Estonian submissions 
were later modified in the Memorial presented by the Estonian Agent. 

On March 15, 1938, the Lithuanian Government raised two preliminary 
objections to the claims of the Estonian Government. The first objection 
was based upon the alleged rule that a claim must be a national claim not 
only at the time of its presentation but also at the time when the injury was 
suffered; the second objéction was based on the alleged non-observance by 
the Estonian Government of the rule of international law requiring the ex- 
haustion of the remedies afforded by municipal law. On these two grounds 
the Lithuanian Government contended that the claims- of the Estonian 
Government could not be entertained. The Estonian Government asked 
that the Lithuanian objections be overruled, contending that the objections 
could not be put forward as preliminary objections, and that they were not 
well founded. 

In the oral arguments which were heard by the Court on June 13, 14, 15, 
17, and 18, 1938, M. André Mandelstam appeared as Agent for Lithuania, 
and Baron Boris Nolde as Agent for Estonia. Each of the parties had nomi- 
nated a judge ad hoc: M. Otto Strandman was named in this capacity by 
Estonia, and M. Mykolas Rémer’is by Lithuania. On June 30, 1938, the 
Court gave an order joining the Lithuanian objections to the merits and 
fixing new time limits for further stages of the written procedure.” This 
action was put upon the ground that the Court could not pass on the 
Lithuanian objections without running a risk of adjudicating on questions 
which appertain to the merits of the case or of prejudging the solution of such 
questions. 

1 Series A/B, No. 75. 
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The last of the documents constituting the written proceedings on the 
merits in this case was filed on November 28,. 1938, so that the case was ready 
for hearing at the close of the year. l 


CASE OF THE ELECTRICITY COMPANY OF SOFIA AND BULGARIA 


On January 26, 1938, the Belgian Government filed with the Registry of 
the Court an application instituting a proceeding against the Bulgarian 
Government, with reference to the protection accorded by Bulgaria to a Bel- 
gian company, the Compagnie d’ Electricité de Sofia et de Bulgarie. As the 
basis of the Court’s jurisdiction, the applicant adduced the provisions of the 
Treaty of Conciliation, Arbitration and Judicial Settlement signed on be- 
half of Belgium and Bulgaria on June 23, 1931; reliance was also placed on 
the declarations made by Belgium and Bulgaria under Article 36, paragraph 
2, of the Statute of the Court, recognizing the compulsory Jurisdiction of the 
Court. The Belgian Göyernmeni designated M. de Ruelle as its Agent in 
this case, and the Bulgarian Government designated M. Ivan Altinof to act 
as its Agent; the Bulgarian Government also designated M. Theohare Papa- 
zoff to sit as judge ad hoc. The time limits for the filing of the documents to 
constitute the written proceedings were fixed by an order of the President on 
March 28, 1938. 

On July 4, 1938, the.Belgian Agent drew he Court’s attention to a Bul- 
garian decree law of April 13; 1938, conferring certain powers on the muni- 
cipality of Sofia, and to ae action taken by the Commune of Great 
‘Sofia on June 23, 1938, by virtue of this decree-law ; he asked the Court to 
exercise its power under Article 41 of the Statute to indicate certain interim 
measures of protection to maintain the status quo pending judgment on the 
merits. On July 13, the Court met to consider the request for interim 
measures, but adjourned the proceedings to enable the Bulgarian Govern- 
ment to prepare its observations. By a letter dated August 26, 1938, the 
Belgian Agent informed the Court that his Government withdrew its request 
for interim measures of protection, and on August 27 the President of the 
Court issued an order taking note of that withdrawal. 

On November 28, 1938, the time limit having been extended, the Bulgarian 
Government filed a preliminary objection to the competence of the Court. 
January 25, 1939, was then fixed as the date for the presentation of the Bel- 
gian observations on the preliminary objection. 


CASE OF THE COMMERCIAL COMPANY OF BELGIUM — 


On May 4, 1938, the Belgian Government filed with the Registry of the 
Court an application instituting a proceeding against the Greek Govern- 
ment, asking the Court to declare that the Greek Government had violated 
its international obligations by its refusal to carry out an arbitral award 
. rendered in favor of the Société commerciale de Belgique, and to fix the amount 


8 187 League of Nations Treaty Series, p. 191. 
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of damages due to this violation. To found the jurjsdiction of the Court, the 
applicant relied upon a Convention of Conciliation, Arbitration and Judicial 
Settlement, signed by representatives of Belgium and Greece on June 25, 
1929.° The Belgian Government named M. F. Muûls to be its Agent in this 
case, and the Greek Government named M. Diamantopoulos to act as its 
Agent; the Greek Government designated M. Ténékidés to sit as national 
judge ad hoc. 

The written proceedings in this case were completed on December 20, 1938, 
so that the case was ready for hearing at the close of the year. 


ELECTION OF A SUCCESSOR TO JUDGE HAMMARSEJOLD 


The death of Judge Ake Hammarskjöld on July 7, 1937, created a vacancy 
which continued for almost fifteen months. The Secretary General of the 
League of Nations promptly invited nominations for the election to fill the 
vacancy, to be submitted by October 30, 1987. The revised list of nomi- 
nees!’ published on September 8, 1938, contained a number of nominations 
submitted after the date set; it indicated that thirty-nine national groups 
had sent in nominations, and that sixteen candidates had been nominated. 
M. Rafael Waldemar Erich (Finland) received 22 nominations; M. Viktor 
Bruns (Germany) received 5 nominations; and each of four other candidates 
received as many as 4 nominations: Sir Saiyid Sultan Ahmed (India), M. 
Michael Hansson (Norway), M. Carlos Saavedra Lamas (Argentina), and M. 
Alfred Emil Fredrik Sandström (Sweden). . 

The election was held on September 26, 1938. As representatives of Bra- 
zil and Japan participated in the voting both in the Assembly and in the 
Council of the League of Nations, a total of 51 states or members of the 
League were represented in the voting. On’'the first ballot in the Assembly, 
votes were cast for seven candidates, no one of whom received a majority. 
On the second ‘ballot in the Assembly, M. Erich (Finland) received 33 votes 
and M. Hansson (Norway) received 13 votes; but as M. Hansson received 
the vote of the Council, the voting had to be continued. On the next ballot 
in the Assembly, M. Erich received 30 votes out of a total of 50 votes cast, 
and as he also received the vote of the Council at this time, he was declared 
to be elected. 

Born in 1879, Judge Erich was formerly professor of international law at 
Helsinki University; in 1920 and 1921 he was President of the Council of 
Ministers in Finland, and for many years he was active in international con- 
ferences, particularly in the Assembly of the League of Nations. In 1923 he 
appeared before the Court in the Eastern Carelia Case, and from 1931 to 
1936 he was a deputy-judge of the Court. Member of the Permanent 
Court of Arbitration, he was named president of the German-Swiss arbitral 

*113 League of Nations Treaty Series, p. 117. 


10 Teague of Nations Document, A.28.1938.V. 2 
u Journal of the Nineteenth Assembly, No. 14, pp. 224-225. 
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tribunal in the Jacob affajr in 1935. He was Minister of Finland at Berne 
from 1926 to 1927, at Stockholm from 1929 to 1936, and at Rome since 1936. 
Ten elections of judges have now been held; in addition to the two general 
elections in 1921 and 1930, elections to fill vacancies were held in 1923, 1928, 
1929, 1930, 1935, 1936, 1937, 1938. The third general election is scheduled 
for 1939. l 


INSTRUMENTS RELATING TO THE COURT 


No change was made during the year in the number of states which have 
ratified the Protocol of Signature of December 16, 1920. However, on 
September 22, 1938, Iraq became a signatory of the Protocol of Signature, 
and of the Protocol feline to the accession of the United States of America, 
to the Protocol of Signature.!? 

On September 22, 1938, also, Iraq became a signatory of the Optional 
Clause, its representative making the following declaration: 4 


On behalf of the Government of Iraq and subject to ratification, I 
accept as compulsory ipso facto and without special agreement on con- 
dition of reciprocity the jurisdiction of the Court in conformity with 
Article 36, p ph 2, of the Statute of the Court for a period of five 
years from the H of the deposit of the instrument of ratification and 
thereafter until such time as notice be given to terminate the accept- 
ance, over all disputes arising after the ratification of this Declaration 
with regard to situations or facts subsequent to the said ratification, 
with the exception of: 


(1) Disputes in regard to which the parties to the dispute have 
agreed or shall agree to have recourse to some other method of peaceful 
settlement; 

(2) Disputes with the Government of any other, Arab State, all of 
which disputes shall be sŝttled in such a manner as the parties have 
agreed or shall agree; 

(3) Disputes with regard to questions which by international law fall 
exclusively within the Jurisdiction of Iraq; 

(4) Disputes affecting the territorial status of Iraq, including those 
concerning the right of sovereignty of Iraq over its waters and com- 
munications; 
and subject to the condition that the Government of wee reserve the 
right to require that proceedings in the Permanent Court of International 
Justice shall be suspended in respect of any dispute which has been 
submitted to and is under consideration by the Council or Assembly of 
the League of Nations. 


Several of the declarations by which states have recognized as compulsory 
the jurisdiction of the Court as provided by Article 36, paragraph 2, of the 
Statute, expired during the year: Germany’s declaration expired on March 
1, 1938, Estonia’s on May 2, 1938, and Spain’s on September 21, 1938. 

2 The text of the Irag law of Feb. 8, 1988, is published in U. 8. Treaty Information Bulletin. 


No. 107, p. 260. 
1318 League of Nations Monthly Summary (1938), p. 256. 
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Of these states, only Estonia renewed its declaration; by a letter dated May 
6, 1938, the Secretary General was informed that the Estonian declaration of 
May 2, 1923, renewed on June 28, 1928, had been renewed by a decision of 
the President of the Republic of Aprl 30, 1938, for a further period of ten 
years as from May 2, 1938." 

When Paraguay berane a party to the Protocol of Signature to which 
the Statute of the Court is annexed, by the deposit of its ratification at 
Geneva, on May 11, 1933, the instrument of ratification by the President of 
the Republic contained the following passage: 


[Translation] The Congress of the Nation has also authorised by the 
said Law No. 1,298 the acceptance pure and simple, as compulsory tpso 
facto and without special convention, of the jurisdiction of the Perma- 
nent Court of International Justice, as set out in Article 36, paragraph 2, 
of the Statute. 


This statement has been considered to be an effective “declaration” within 
the terms of Article 36, paragraph 2, of the Statute. On several occasions 
during the consideration of the Bolivian-Paraguayan dispute in 1933, refer- 
ence was made by the Paraguayan representative to the fact that this action 
had been taken, and taken without any condition." 

On April 26, 1938, a decree (No. 6172) by the Provisional President of the 
Republic of Paraguay was duly legalized, providing as follows: 


[Translation] 
Asunción, April 26th, 1938. 

Whereas the National Executive Authority, in pursuance of ‘Law No. 
1298 of January*}4th, 1933, accepted the compulsory jurisdiction of the 
Permanent Court of International Justice in accordance with Article 
36, paragraph 2, of the Statute of the Court; 

Whereas such acceptance was in s$me measure a consequence of 
Paraguay’s membership of the League of Nations, the Court having 
been set up in pursuance of a provision of the Treaty of Versailles; 

Whereas Paraguay has ceased to be a Member of the League; 

Whereas, furthermore, Paraguay’s acceptance of or adherence to the 
compulsory Jurisdiction of the Court was a simple acceptance or ad- 
herence unaccompanied by any ae to maintain such accept- 
ance or adherence for any stated 

Whereas the above-mentioned pen No. 1298 contains no imperative 
rule, but merely authorises the action of the National Executive 
Authority: 

Whereas therefore nothing stands in the way of the withdrawal of 
Paraguay’s acceptance of the above-mentioned jurisdiction; 

Whereas, moreover, in regard to the frontier dispute between Para- 
guay and Bolivia, the Protocol of June 12th, 1935,7 provides for a spe- 
cial mode of settlement to be reached through ‘direct agreement or 
through legal arbitration, the bases, manner and precise terms of which 


4 Teague of Nations Document, C.L.94.1938.V. 

16134 League of Nations Treaty Series, p. 392. 

1 League of Nations Official Journal, 1933, pp. 764, 1565, 15765. 
17 Tbid., 1985, p. 901. 
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are to be determined exclusively by the Parties concerned; 

The opinion of the Council of Ministers having been heard, 

The Acting President of the Republic decrees as follows: 

Article 1. The acceptance by Paraguay of the compulsory jurisdic- 
tion of the Permanent Court of International Justice in accordance 
vie Article 36, paragraph 2, of the Statute of the Court is hereby with- 

rawn. 

Article 2. The present decision shall be communicated to all whom 
it may concern, and entered in the Official Register. 


By a letter dated May 27, 1938, the text of this decree was transmitted to 
the Secretary General of the League of Nations by the Paraguayan Minister 
in: "Paris, pour toutes fins utiles.® The reply of the Secretary General stated 
that in the absence of an express provision in the Statute of the Court-cov- 
ering the denunciation of declarations recognizing the Court’s obligatory 
jurisdiction, the Secretary General limited himself to transmitting the com- 
munication to the parties to the Protocol of Signature of December 16, 1920, 
and to the members of the League of Nations. 

The communication of these documents to the interested governments 
evoked a number of replies: 

(1) By a letter of June 29, 1938, the Bolivian Ambassador at Paris formu- 
lated in the name of his government the most formal reserves on the legal 
effect of the Paraguayan decree.!® 

(2) By a letter of July 2, 1988, the Belgian Minister for Foreign Affairs 
stated that in taking note of the denunciation by Paraguay, the Belgian 
Government felt bound to make all reservations as to the conditions under 
which the denunciation was made, “the acceptance by Paraguay of the com- 
pulsory jurisdiction of the Court having been a simple acceptance, without 
any reference to a period of time. 3 20 

(3) By a note verbale of July 12, 1938, the Minister for Foreign Affairs of 
Brazil formulated the “express reservations” of the Brazilian Government. 

(4) By a letter of August 23, 1938, the Swedish Minister for. Foreign 
Affairs formulated “every reservation, from the standpoint of international 
law, regarding the Paraguayan Government’s declaration,” adding that in the 
view of the Swedish Government ‘it will be for the Permanent Court itself, 
should occasion arise, to pronounce on the legal effects of that declaration.” # 

(5) A letter of August 29, 1938, expressed the opinion of the Czechoslovak 
Government “that, in the absence of any provision in the Statute of the 
Court regarding the denunciation of declarations recognizing as compulsory 
the jurisdiction of the Court, the matter is one in which reference should be 
made to the general rules of international law concerning the termination of 
international undertakings.” 3 


18 League of Nations Official Journal, 1938, p. 650. 1 Ibid., p. 686. $° bid., p. 687. — 
11 League of Nations Document, C.243.M.142,1988.V. 
2 Ibid., C.275.M.166.1988.V. 
23 Thid., C.281,M.170.1988.V. 
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On April 20, 1938, the Finnish Government deposited at The Hague a 
ratification of the Protocol of March 27, 1931, conferring on the Court com- 
petence to interpret the Hague Convention on Private International Law. 
This Protocol is now in effect for nine states. 


FINANCES OF THE COURT 


For the year 1937 the Court’s budget carried a credit of 1,245,911.39 
Dutch florins, and the expenditures totaled 1,159,246.92 florins (about 
$625,000). For the year 1938 the total credit was 1,206,048.33 florins. 
For 1939 a credit of 1,261,514.34 florins was approved by the Assembly on 
September 30, 1938.24 

During the year 1937 two states not members of the League of Nations 
paid contributions for the expenses of the Court; no such contributions were 
paid in 1938. 


THH COURT’S ANNUAL REPORT 


The fourteenth annual report of the Court,” published during the summer 
of 1938, is of special interest for several reasons. It reproduces the new 
Instructions for the Registry which came into force on March 31, 1938; * 
these Instructions were amended to conform with the Rules of Court as re- 
vised in 1986. The “Digest of Decisions Taken by the Court” has been 
greatly changed; dates are now given, the names of cases are set forth, and 
the Digest covers the five-year period from 1933 to 1938, thus bringing up to 
date the volume on the Statut ef Règlement published by the Institut für 
ausldndisches öffentliches Recht und Völkerrecht in 1934. The Bibliographi- 
cal Lists given in the Annual Reports now contain 6287 entries; while the 
collection of texts governing the jurisdictiofi of the Court now reproduces 
texts of, or excerpts from, 540 instruments. 


“4 League of Nations Official Journal, 1938, p. 781. 
% Series E, No. 14. 33 Tbid., pp. 28-48. 


THE MUNICH SETTLEMENT AND INTERNATIONAL LAW! 


By Quincy WRIGHT l 
Of the Board of Editors 


In his world broadcast on September 27, 1938, immediately after his 
conversations at Godesberg with Chancellor Hitler, Prime Minister Cham- 
berlain pointed out that he had gained the Czech Government’s consent to 
the Berchtesgaden proposals which “gave the substance of what Herr Hitler 
wanted,” and that he “was taken completely by surprise” when at Godesberg 


he “found that he [Hitler] insisted that the territory should be handed-over ` 


to him immediately, and immediately occupied by German troops without 
revious arrangement for safeguarding the people within the territo 0 


were not Cormane a join the Gorman Bees This attitude 
he found “unreasonable” but added that in spite of sympathy “with a small 


nation confronted by a big and powerful neighbor we can not in all circum- 
stances undertake to involve the whole British Empire in war simply on her 
account. If we have to fight it must be on a larger issue than that. I am 
myself_g man of peace . : . but if I were convinced that any nation had 
made up its mind to dominate the world by fear of its force, I should feel 
that it must be resisted.” ? 

It is therefore not surprising that in his House of Commons speech on 
October 3, Mr. Chamberlain felt that the justificatiop*of his policy depended 
upon ‘‘the difference between those unacceptable terms [the Godesberg . 
memorandum] and the terms which were included in the agreement signed at 
Munich. . . . On the difference between those two documents will depend 
the judgment as to whether we were successful in what we set out to do, 
namely, to find an orderly instead of a violent method of carrying out an . 


1 The important documents dealing with the Czech crisis were printed in British White. 


Papers, Misc. Nos. 7, 8 (1988), Cmd. 5847, 5848. The documents connected with President. — 


Roosevelt’s appeal were printed in Dept. of State Press Releases, Oct. 1, 1938, Vol. 19, No. 
470. These documents, together with extracts from the important debates in the British 
Parliament on Sept. 28 and Oct. 3; Commissar Litvinov’s speech in the League of Nations 
Assembly on Sept. 21; the texts of the Karlsbad 8 points of April 24, and the Czechoslovak 
“fourth plan” of Sept. 6; and various speeches and broadcasts by Hitler, Bene’, Henlein, 
Chamberlain, and Mussolini, are collected in International Conciliation, November, 1938, 
No.,344 (cited Int. Con., Nov. 19388). Most of these documents are also printed in the Royal 
Institute of International Affairs, Bulletin of International News, Oct. 8 and 22, 1938, Vol. 
15, Nos. 20, 21 (cited Bull. Int. News). The detailed chronology arranged by countries, 
. published in the bi-weekly issues of this publication contains additional information on the . 
crisis. The debates on the crisis in the British and several of the Dominion parliaments is 
summarized in Journal of the Parliaments of the Empire, October, 1938, Vol. 19, No.4. For 
- full texts of former, see Parliamentary Debates, House of Commons, Vol. 339, col. 5 ff.; 
House of Lords, Vol. 110, col. 1297 ff. 
2 Bull. Int. News, Oct. 8, 1988, p. 30. 
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agreed decision.” Mr. Chamberlain thought there was a great difference. 
The Munich settlement was consequently not “a triumph for anyone. The . 
real triumph is that it has shown that representatives of four great Powers 
can find it possible to agree on a way of carrying out a difficult and delicate 
operation by discussion instead of by force of arms.” ? 

Mr. Chamberlain’s cabinet colleague, the First Lord of the Admiralty, Mr. 
Duff Cooper, agreed that if the Godesberg memorandum had been accepted 
it would have been “‘the end of all decency in the conduct of public affairs in 
the world,” but he differed in that when he tried to swallow the terms of the 
Munich agreement “they stuck in his throat,” so he resigned his office.‘ 

The difference between Mr. Chamberlain and Mr. Duff Cooper has been 
echoed in many quarters. Is the Munich settlement,a gratifying instance of 

peaceful change? Or is it a deplorable Tuistance of thé use Of threats of War 
as an instrument of national policy? Writers on the history of peaceful 
change have pointed out that the difference between peaceful and non- 
peaceful change is not always easy to detect.5 In what degree must violence, 
threats of violence, or violations of international law contribute to the result 
in & given transaction, in which actual war does not occur, in order to render 
the transaction non-peaceful? Mr. Chamberlain considered the transaction 
under consideration peaceful change because of eleven points in which he 
thought the Munich agreement was an. improvement on the Godesberg _ 
memorandum. In his opinion, Hitler’s attempt at dictation under threats 
of violence had been_superseded by a settlement_achieved_in conference.. 
among four-states—a ) victory for conference, suggesting that the settlement 
was not more unjust than the circumstances required. An examination of 
Mr. Chamberlain’s eleven points, however, indicates that the Munich 
ttlement gave the Czechs only a few more days of grace to evacuate the 
Fasc areas, provided an international commission which might have, but 
did not to any important extent, modify the Godesberg line, and which ` 
might have, but did not, ameliorate the conditions of evacuation, and pro- 
vided an Anglo-French guaranty to the semaining Czech territory with a 
contingent German guaranty. Since these differences between Munich 
and Godesberg did not convince Mr. Duff Cooper and many others, let us 
attempt another method of answering the- question. 

Let us define peaceful change as change in law or rights through procedures 
other than war which aro in “accord with the ve international obligations of the 
parties concerned, or which the law recognizes as compete ergencies ` 
to override normal rights and obligations in the interest ice or 
of thé welfare’of the conimunity of nations as a w 

3 Parl. Deb., Commons, Vol. 889, cols. 42, 45; Bull. Int. N 
1938, p. 19; Int. Con., Nov. 1938, p. 467. 

t Parl. Deb., Commons, Vol. 339, cols. 34, 36; Bull. Int. News, Oct. 22, 1938, p. 21. 

sC. R. M. E. Cruttwell, A History of Peaceful Change in the Western World, Ch. 1. 


è? See Q. Wright, “Article 19 of the League of Nations Covenant and the Doctrine ‘Rebus 
Sic Stantibus, ” Proceedings American Society of International Law, 1936, pp. 62-65. 
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peaceful change is based dn the conception that peace is not merely the ab- 

ence of war but the absence of i injustice. ` Thus, instead of a merely negative 
condition, peace is considered a positive condition, that in which justice 
prevails.” Every actual society has been occasionally disturbed by unjust 
violence, but its condition has nevertheless been considered one. of peace if 
legally permissible defensive or police action, which may be considered just 
violence, has restored justice without too much difficulty. The definition 
also assumes that o established law may normally be considered to 
embody justice, ye that there are- higher sources of justice derived from 
considerations of the welfare of the community as a whole or the inequity 
of the application of normal law in extraordinary cases.) The test of what 
this higher justice requires in a particular case depends, however, upon the 
character of the procedures used in settling the dispute, rather than upon any 
subjective view of the importance of the interests involved.® 

‘While this conception of peace may not be suitable for a complete analysis 
of the phenomenon of war, it appears to be the conception of peace applied 
in the law of existing societies, all of which recognize that certain forms of 
violence, as defense and police, are permissible. (‘The peace is not broken by 
all violence but only by violence which defeats justice (crime), or by violence 
the justice or injustice of which is in doubt because of the comparative 
equality of the support given to each side (war). In the Munich settlement. 
war was_avoided. Peace in a narrow sense was not broken, ‘but in this 
broader sense it may have been. . Our definition ef. peaceful shatige suggests, 
therefore, tyo questions: (1) Were. there. any violations | of. legal obligations 
in in achieving the M Munich settle en: $P, (2) If so, were {hese violations justified 
by t the extraordinary emergeng i First, however, we must state the legal 
obligations involved, the development of Nazi procedures, and the history 
of the Sudeten problem. : | 


LEGAL OBLIGATIONS INVOLVED 


It seems pertinent to examine primarily the legal obligations of Czecho- 
slovakia, Germany, France, Great Britain, and Italy, whose actions were 


™St. Augustine, De Civitate Dei, xix, 13. Robert Regout (La doctrine de la guerre juste 
(Paris, 1935), p. 40) writes: ‘‘One knows the broad compass and the dominant significance 
of the idea of ‘peace’ in the Augustinian theory of the kingdom of God, an idea which does 
not coincide at all with that of the state of peace in contrast to the state of war. Peace, he 
j ity i in order’ (tranquillitas ordinis); it is not tranquillity under the yoke of 
quillity in justice, the harmony of order.” Bouvier (Law Dictionary) 
danes The tranquillity enjoyed by a political society, internally by the good 
order w members and externally by the good undérstanding it has, 







nee upon the importance of a proper procedure as evidence of justice 
in a given ‘transaction, that the conception of.just war in the League of Nations Covenant 
djffers from the medieval conception of just war. The latter attached more weight to the 
subjéctive estimate of the justice of the ends aimed at than to the means utilized. See 
Q Wright, this Journnau, Vol. 30 (1986), p. 54. 


/ 


+ 


THE MUNICH SETTLEMENT AND INTERNATIONAL LAW 15 


immediately responsible for the Munich settlemeñt, and in lesser degree the 
obligations of Poland, Hungary, Rumania, Yugoslavia, the Soviet Uyion, 
and the United States. “All of these states were bound by the rule of cus- 

mary international law prohibiting intervention except in defense, in 
reprisal, in support of international law, in accord with treaty, and perhaps in 


order to eliminate gross inhumanity." They were also hound by the Pact of, D 


Paris condemning war, renouncing it as an instrument of national policy, 


and agreeing not to seek the settlement of disputes except by pacific means.’ 
All had accepted with more or less enthusiasm Secretary Hull’s statement 


on July 16, 1937, advocating the “maintenance of 6,” “international and 
national as ficexta tea pelea ouiiomn he use fore, in pursuit of policy” 
‘and from “interference in the internal affairs of other nations,” adjustment 
of international problems by “peaceful negotiation and agreement,” “faithful 
observance of international Maaa orderly processes” in their modifi- 
cation, and “strengthening of international law.” H . 

All these states were parties to the First Hague Convention of 1899 or of 
1907," by which the contracting parties, “with a view to obviating as far as 


able Bt 


-~ 


*Q. Wright, ‘‘The Outlawry of War,” this Journan, Vol. 19 (1925), pp. 89-94. 

10 Q. Wright, “The Meaning of the Pact of Paris,” this JOURNAL, Vol. 27 (1933), p. 5 ff. 

u Fundamental Principles of International Policy. Statement of the Honorable Cordell 
Hull, Secretary of State, July 16, 1937, together with comments of foreign governments 
(Washington, Govt. Printing Office, 1937), p. 1. The German reply read: “The Reich 
government has taken note of the statement of Secretary of State Hull with due interest. 
Its basic principle is as isgenerally known directed toward the regulation of international 
relations by pacific agreemeht and hence coincides with the ideas developed by the Secretary 
of State.” (p. 24.) The endorsement of the other states was both longer and more en- 
thusiastic. a) 

12 Czechoslovakia and Poland did not exist when the Hague Conventions were negotiated, 
but have ratified the 1907 Convention since the war. Serbia ratified the 1899 Convention 
and Russia ratified both before the World War. Yugoslavia and the Soviet Union, which 
probably are respectively the same states, are listed as bound by the conventions in “A List 
of Treaties and Other International Acts of the United States of America in Force December 
31, 1932,” compiled by the Treaty Division, Department of State, Treaty Information, 
Dec. 31, 1932, Supplement to Bulletin No. 39. 

All were parties to the Convention of 1907 except Great Britain, Italy and Yugoslavia 
(Serbia), which had ratified the 1899 Convention. . The quotations are from the 1907 Con- 
vention, but the 1899 Convention is the same with respect to the articles mentioned, except 
that the parties to the latter merely “recommend” mediation (Art. 3) and commissions of 
inquiry (Art. 9), instead of “deeming” these procedures ‘“‘expedient and desirable.” Al- 
though the Hague Conventions were not specifically mentioned in the pear: ties after 
the World War, in spite of efforts of the French representative, M, 
from the discussion in the League of Nations Commission that there 
supersede these conventions, and the Statute of the Perm@neng Co 
Justice (Art. 1) specifically refers to the continuance of the Court of Arb#ation organized 
by them (D. H. Miller, The Drafting of the Covenant (New York, 1928), Vol. 1, pp. 175, 
261-263). Arts. 282 to 205 of the Treaty of Versailles, and Arts. 217 to 230 of the Treaty 
of Trianon specify the ‘multilateral treaties of an economic and technical nature” which 
“alone” continue to bind Germany and Hungary respectively, but since the Hague Conven- 
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possible recourse to force'in the relations between states, agree to use ‘their | 
‘best efforts to ensure the pacific settlement of international differences’? | 
| (Art. 1), agree “to have recourse as far as circumstances allow, to the good ` 
offices or mediation of one or more friendly Power,” and recognize that it-is 
“expedient and desirable” that Powers strangers to the dispute, “on: their 
own initiative and as far as circumstances may allow,” offer their good offices - 
or mediation to the states at variance (Art. 3)¥ “The exercise of that right | 
can never be regarded by either of the parties in dispute as an unfriendly 
act” (Art. 3), though the activities of the mediator must be terminated at 


request of either party (Art. Na must leper he of 
falas oe neve e bindj ce” (Art. 6 his convention recog- 


expediency and desirability” of commissions of inquiry. for “dis- ` 
ae of an international nature involving neither honor nor vital interests _ 
and arising from a difference of opinion on points of fact” (Art. 9), and the 
“effectiveness and equitability’” of 2r bilrAkon in “questions of a legal na 
(Art. 16 of 1899, and Art. 38 of 1907). 
T All but Germany and the United States were parties to- the League af . 
\>/ Nations Covenant ™ binding the parties to “respect and preserve as against. 
éxternal aggression the territorial integrity and existing political independ- 
ence of all members of the League 2) (Art. 10), not to “resort to war” until the 
pacific procedures of the Covenant had been exhausted (Art. 12), and to ` 
apply economic sanctions against a member-which has “resorted to war in 
disregard of its Covenants under Articles 12, 13, and 15” (Art. 16), and 
against a non-member which on being invited shalk “refuse to accept the 


obligations of membership in the League for the purpose of such dispute ~~ 


(with a member) and shall resqrt to war against a member” (Art. 17). . 

- In addition to these individual obligations of members of the League, the 
Covenant also provided procedures of collective action, for both security and ` 
change, through the Pennines of the Assembly, the Council or “the — 
League.” 


The Assembly (or the Council) may deal at its meetings with any. ; 


N] matter within the sphere of action of the League or affecting the peace 
.« Of the world. (Arts. 3, 4.) 
-\ [n case of any such aggression orin case of any threat or danger of ` 
d - Buch aggression, the Council shall advise upon the means by which this ` 
obligation shall be fulfilled. (Art. 10.) 
Any war or threat of war whether immediately affecting any of the 
of the League or not, is hereby declared a matter of concern: | 
ole League, and the ‘League take any action that may. 
wise and effectual to safeguard the peace of nations. ‘In . 







tions were not ties of that type, the fact that they are not mentioned in these articles hae 


does not indicate that. Germany and Hungary. were released from them. 

18 Italy gave notice of withdrawal from the League of Nations on Dec. 11, 1937, but the’ 
two-year period had not expired at the time.of the Munich settlement. Germany’s. notice - 
of withdrawal made on Oct..21, 1933, = taken effect on Oct. 21, 1935.. a 
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case any such emergency should arise, the Secyetary General shall, on 
the request of any member of the League, forthwith summon a meeting 
of the Council. (Art. 11.) 

It shall be the duty of the Council in such case (resort to war by a 
member in disregard of its covenants under Articles 12, 12, or 15) to 
recommend to the several governments concerned what effective mili- 
tary, naval or air forces the members of the League shall severally con- 
tribute to the armed forces to be used to ge the covenants of the 
League. (Art. 16.) 

If a state (non-member) so invited shall ref refuse to accept the obliga- 
tions of membership in the League for the purpose of such dispute, and 
shall resort to war against a member of the League, the“provisions of 
Article 16 shall bé applicable as~against the state taking such action. 
If both parties tothe dispnte, when so invited, refuse to accept the obli- 

ations of membership in the League for the purpose of such dispute, the 

Council may take such measures and make such retommendations as 

Re a hostilities and will result in the settlement of the dispute. 
17 

The Assembly may from time to time advise the consideration by 
members of the League of treaties which have become inapplicable and 
the consideration of international conditions whose continuance might 
endanger the peace of the world. (Art. 19.) 


Czechoslovakia was bound by the Treaty of St. Germain (Art. 57), the 
: Minorities Treaty of September 10, 1919, and the Council resolution of 
\November 29, 1920, to respect rights of minorities and to accept the super- 
vision of the League of Nations in regard thereto, 

In addition to D general D Czechoslovakia and Germany were 






providing ihat a Gate ae “confiet as a their respective rights” 

shall be submitted to arbitration or to the Permanent, Court of International 

Justice (Art. 1), and all other questions not settled by diplomacy or covered 

by procedures of other conventions ,in force between the parties “shall be 

submitted to the Permanent Conciliation Commission, whose duty it shall 

be to propose to the parties an acceptable solution and in any case to present 
a report” (Art. 17). 

If the two parties have not reached an agreement within a month from 

the termination of the labors of the Permanent Conciliation Commission 

the question shall, at the request of either party, be brought before the 


Council of the League of Nations, which shall deal with it in accordance 
with Article 15 of the Covenant of the League. (Art. 18.) 


The parties also agree to accept provisional measures’ laid 
Arbitral Tribunal, the Permanent Court of International Juste, the Con- 
ciliation Commission, or the Council of the League (Art. 19). his conven- 
tion was to remain in force as long as the Locarno Treaty, signed on the same 


day between Germany, Belgium, France, Great Brit ‘Britain, and iy. (Art. 22); 
and the latter Ha 


shall. remain in force until the Council, acting on & Saa of one or 





wn by the | 
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other of the high contracting parties, notified to the other signatory 
` parties three months in advance, and voting at least by a two-thirds 
majority, decides that the League of Nations insures sufficient protec- 
tion to the high contracting parties; the treaty shall cease to have 
 effect.on the expiration of a period of one year from such decision. 
(Art. 8.) 
No such decision has been made, and thus in spite of the German denuncia- 
tion and violation of the Locarno Treaty, both that treaty and the German- 
Czechoslovak arbitration treaty appear to have been legally still in force at 
the time of the Munich settlement. 
Czechoslovakia also had alliances with Rumania™ and Yugoslavia! 
applicable in case of unprovoked attack by Hungary, and mutual assistance 
treaties with France " and the Soviet Union #* which bound the latter two 
countries, ‘‘acting in application of Article 16 of the Covenant of the League 
of Nations,” 1° to lend “immediate aid and assistance” if Czechoslovakia 
V should be the victim of an unprovoked attack. Such aid and assistance 
would also become due in case the League should not be able to make a 
unanimous report; and therefore, under Article 15, Paragraph 7 of the Cove- 
nant, the parties would be free to take such action as they.considered neces- 

S sary. The Soviet Union, however, .was only bound by this treaty to aid 
Czechoslovakia in case France also came to the aid of Czechoslovakia. 
France and the Soviet Union were similarly bound to assist each other by 
their treaty of May 2, 1935. Great Britain and Italy were bound by the 
Locarno guaranty of October 16, 1925, to give assistance in case of attack 
upon the inviolability of the Rhine frontier of France and Germany, provided 
in that treaty. Upon the practical though not legal termination of the 
Locarno Treaty through German denunciation of it and occupation of the 
Rhineland in 1936, Great Britain declared that it continued bound by that 
tresty toward France and Belgium.*° 


u Q. Wright, ‘The Rhineland Occupation and the Enforcement of Treaties,” this JOURNAL, 
Vol. 30 (1936), p. 486 ff. . ; 
16 April 23, 1921, several times ite: See League of Nations Treaty Series, Noa. 155, 

455, 1288. 

18 Aug. 14 and 31, 1922, ibid., No. 354. 

17 Oct. 16, 1925 (one of the Locarno Agreements), supplementing French-Czechoslovak 
alliance of March 4, 1924, ibid., Nos. 1298, 588. 

18 May 16, 1935, tbid., No. 3677. 

19 The French-Czechoslovak treaty made at Locarno when Germany was entering the 
League referred only to Art. 16, but the Soviet-Czechoslovak treaty made after Germany 
had withdraqa, referred also to Art. 17. 

2 Speech a Foreign Minister Eden in House of Commons, March 9, 1936. This declara- 
tion was elaborated in the meeting of the Locarno Powers at London on March 12, 1936, - 
set forth in a British White Paper, March 19, 1936 (Cmd. 5134), and explained by Mr. Eden 
in the House of Commons, March 26, 1936. (See Bull. Int. News, March 21, 1936, p. 33 ff.; 
April 4, 1936, pp. 3-8, 27-30.) The League of Nations Council has had upon its agenda the 
„question of the effect of the German denunciation upon the Locarno treaties, but considera- 
“tion of the question has several times been adjourned. (See L. of N. Monthly Summary, 
May, 1988, p. 110.) i 
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METHODS OF NAZI GERMANY ¢ 


With these international obligations in mind, let us review the pertinent 
events leading to the Munich settlement. 

We at once meet thé diticulty that decision on what are these pertinent 
events depends upon the view one takes of the characterof the settlement. 
If one considers it an instance of power politics manifesting Germany’s: 
determination “toa dominate the world by fear of its force,” the pertinent 
antecedents would be Hitler’s rearmament of 1935, Rhineland occupation 
of 1936, Spanish intervention of 1937, and Austrian annexation of 1938., 
These episodes all utilized the method ofthe fait accompli maintained by 


threats of violence, although they were generally accompanied by a vigorous 


propaganda concerning the inequities of the World War peace settlements 


Jand the right of Germans to equality and self-determination. { The first two 


of thestrepisodes have been held by international procedures to have involved 
action in viglation of international law.and.treaty, and the other two have 
been repeatedly charged to have involved such vions.: ) All can perhaps 
be considered illustrations of the truth of Elihu Root’s assertion in December, 
1915, that 


Law cannot control national policy, and it is through the working of 
long continued and persistent national policies that the present war has 
come. Against Such policies all attempts at conciliation and good 
understanding and good will among the nations of Europe have been 
powerless. But law, if enforced, can control the external steps by 
which a nation seeks to follow a policy and rules may be so framed that 
a policy of aggression cannot be worked out except through open viola- 
tions of law which will lead to protest and condemnation of the world 
at large, backed by whatever means shall have been devised for law 
enforcement.” : 


a On German rearmament, see L. of N. Council resolution, April 17, 1935, discussed by 
J. W. Garner and Valentine Jobst, this Jounnan, Vol. 29 (1935), p. 569 ff.; C. G. Fenwick, 
ibid., p. 675. On Rhineland occupation, see L, of N. Council resolution, March 19, 1936, 
discussed by Q. Wright, this JOURNAL, Vol. 30 (1936), p. 487. On Spanish intervention, see 
L. of N. Council resolutions of Dec. 12, 1936, May 29, 1937, and Sept. 30, 1938, which, 
however, failed to accept definitely the Spanish Government’s charge that Italy and Germany 
were intervening in violation of international law and the non-intervention agreement of 
Aug. 15, 1936. See J. W. Garner, “Questions of International Law in the Spanish Civil 
War,” this Jounnat, Vol. 31 (1937), p. 66 ff., and N. J. Padelford, “The International 
Non-Intervention Agreement and the Spanish Civil War,” ibid., pp. 578, 688. On Austrian 
annexation the League of Nations seems to have confined action to the Secretary General’s 
acknowledgment and communication to the members of the League of a note from Germany 
enclosing the law of March 13, 1988, providing for this annexation. (Monthly Summary, 
March, 1938, Vol. 18, p. 62.) On March 20, 1938, Mexico sent a note to the Secretariat 
deacribing this annexation as “a flagrant violation of the Covenant and of the treaties of 
Versailles and St. Germain.” (Bull. Int. News, April 2, 1938, Vol. 15, p. 48.) See C. G. 
Fenwick, “Fuit Austria,” this Jounnan, Vol. 32 (1938), p. 302 f., and Q. Wright, ‘The 
Denunciation of Treaty Violators,” tbid., pp. 526, 534. 

- 2 Proceedings American Society of International Law, 1915, reprinted in Int. Con., 
March, 1916, No. 100, p. 23. 
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They also illustrate tHat the means of enforcing international law aTe as’ 


inadequate today as Mr. Root ‘saw them to be in 1915. 


“This, (according to the definition of peaceful change here adopted, these 
instances cannot prima facie be considered instances of peaceful change,)° Tf. 


considered precedents for the Munich settlement, they do not assist TE 


the claim that the latter comes within that category. In orde: to study that 
settlement i in the most favorable light, let us consider its antecedents tobe 
not the previous aggressions of Germany, but the incidents in ue develop- 


ment of the Sudeten German situation. 


© 
rot, 


THB SUDETEN PROBLEM 


The Sudot German problem has developed since the war through six | 


P of decregsing length and increasing severity: the period of the Republic 
‘January, 1920, to January, 1933), the development of Hitler’a palicy (Janu- 
ary, 1933, (STG TOs) the Runciman mission (August 1 to September 13, 
1988), the Berchtesga conversation (September 15), the Godesberg 
conversation (September 22), the Munich conference (September 29). ae 


Sa ey 


protection functioned under, supervision. ‘of the League. of Nations. ~ "There 


were petitions from various Sudeten Germans complaining particularly of the 7 
- Czech agrarian reforms, but including other; grievances.) The C Govern-- 
ry 
- qment’s explanations i were in every: case considered satisfactory by the Council 


committee, and none of these petitions were formally placed before the 
Council. {While the Sudeten German minority: during this period doubtless 
chafed under the change in their situation from the dominant group in the 
Austrian Empire to a minority in’ Czechoslovakia, from the-use of Czech as 
‘the official language, and the preference to Czech administrative and police 
officials, the evidence to be adduced from the League records in; connection. 
with the minority. petitions suggests that Czechoslovakia treated its minor- 


ities better than any other of the countries. es. under specific minority ob specific minority obli ga- 
tions. A commentator in 1928 wrote: 


- On the whole it seems that the policy which President Masaryk ae 


' Dr. Beneš have followed has been enlightened and successful: Their 
aim has consistently been not merely fair treatment OP MMonties but a 
‘real-union of all sections of thé population in which the distinction of: 
Majority and minority would not. be felt.2 © 


2. ‘The appointment of of Hitler as ; Chancellor. on January- 30, 1933, zelia Ta | 


ve to Sud deten demands, though h uńdoubtedly the 


zech agricultural areas, had during the preceding thr 2 
* The details. of this history can be found in the Bulletin of Suen kon News anii: : 
Foreign Policy Reports, New York, March 15 and Nov. 15, 1988. p ee $ 


“L, P, Mair, The Protection of Minorities (London, 1928), p. 125. =’ 
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in a change in the Sudeten problem beeen ol he eneonragament his ditada. 
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creased Sudeten unrest. Alarmed by outside presfure, there was also an 
“Increasing hardness on the part of the Czech Administration.! The Sudeten 
German party was organized under Konrad Henlein in 1934 dnd its agitation 
resulted in the Czech Defense Law of March, 1936, imposing restrictions in 
the Sudeten area and augmenting their complaints. The Czech Govern- 
ment’s agreement of February 18, 1987, designed io conciliate the German 
parties in Czechoslovakia was approved by all except the Henlein party. It 
proposed reforms in the administration of the Sudeten area and indicated 
that the Czech Government had made mistakes—an acknowledgment which 
President Beneš had made on his visit to the Sudeten area during the preced- 
ing autumn. The Polish agreement with Germany in January, 1934, 
resulting in a practical weakening of the Polish-French alliance, weakened 
the diplomatic position of Czechoslovakia and, together with the German 
rearmament of March, 1935, led to the signature of mutual assistance agree- 
ments by the Soviet Union with France and Czechoslovakia in May, 1935. 
The Czechoslovak defensive position, however, was further weakened by 
the German occupation of the Rhineland in March, 1936, and annexation of 
Austria in March, 1938. 

On April 23, 1938, the Sudeten German party, meeting at Karlsbad, 
formulated an elght-point program looking toward autonomy and recognition 
of its National Socialist character, and asserting that the reforms promised 
in 1937 by Czechoslovakia had not been carried out. Henlein interviewed 
Hitler on May 19, 1938, and as the municipal elections of May 22 and May 

9 approached, excitemept reached a high point. Germany was reported to 
‘x mobilized on the frontier on May 20. Czechoslovakia called up certain 
eservists. Two Sudeten Germans were killed. France and England urged 
concessions by Czechoslovakia, but France said it would.carry out its 
treaty obligations to Czechoslovakia if the necessity arose, and Great 
“Britain manifested a spirit of codperation with France. The crisis passed 
“With The siecle Cho wing wains For The Hanlen party, and with insistence 
by Hitler that he had neither mobilized nor had any intention to mareh.. 
During the next month negotiations were carried on between the Sudeten. 
party and Czechoslovakia, but tension increased. 

It might be difficult to prove that definite violations of international 
obligations occurred during this period. Czechoslovakia may have failed to 
observe the spirit of impartiality implicit in the minority treaties in the 
giving of public works contracts, social welfare relief, and public offices, but 

% Int. Con., Nov. 1938, p. 401. 

* See Arnold J. Toynbee, ‘“Czeqhoslovakia’s German Problem,” The Economist, July 10, 
1987, Vol. 128, pp. 740-741, who recognized the problem as of general European significance. 
Rejecting both the “solution Barthou” excluding Germany from southeastern Europe, 

and the “Naumannische Losung” excluding all others, he suggested that “the European 
statesmen have to find a solution whichgrill give Germany as large an economic scope in 


central Europe as may be compatible with the maintenance of Germany’s eastern neighbors.” ” 
(p. 741.) J 
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no decision to this effect was given by the established minority procedure. 
In fact, this procedure appears to have been ignored by the Sudeten party. 
Germany permitted a vigorous propaganda to be carried on from its territory, 
and at times there appears to have been government complicity in this 
propaganda. ‘Troops were mobilized on the frontier, and a threatening 
attitude maintained, all of which may have been incompatible with Ger- 
many’s obligations not to intervene in the. domestic affairs of a friendly state. 
France professed an intention to observe its guaranty obligations, and while 
neither France nor Great Britain invoked the procedures of the League 
available when there is a threat to peace, as there undoubtedly was during 
May, 1938, they did not deny their obligations under that instrument. 

3. On July 25, 1938, the British Minister asked the Czech Government 
whether it would accept a British adviser in the dispute with the Sudeten 
party. The Czech Government’s reply being in the affirmative, Lord 
Runciman was sent at first apparently unofficially, though later the official 
character of his mission was recognized. In his speech of September 28, . 

e Minister Chamberlain considered that three alternatives were open to A 
reat Britain: “We could have threatened to go to war with Germapy if sh 
attacked Czechoslovakia, or we could have stood aside and allowed matters 

\ to take their course, or, finaly we cold stempi to ful à pescoful solution by 
wey of mediation.” 27 He preferred the third alternative. Lord. Runci- 
man’s mediation eventuated if the-fourth-plan propostd by Czechoslovakia 
on ‘September 6, 1938, of which Runciman wrote: 


In my opinion—and, I believe, in the opinion of the more responsible 
Sudeten leaders—this plan embodied almost all the requirements of the 
Karlsbad eight points, and with a little clarification and extension could 
have been.made to cover them in their entirety. Negotiations should 
have at once been resumed on this favorable and hopeful basis; but little 
doubt remains in my mind that the very fact that they were so ‘favorable 
operated against their chances with the more extreme members of the 
Sudeten German party. . . . Responsibility for the final break must, 
in my opinion, rest upon Herr Henlein and Herr Frank and upon those 

\ of their supporters inside and outside the country who were urging them 
to extreme and unconstitutional action.*® 


Runciman, however, felt that some cession of territory by Czechoslovakia } 
was now essential to preserve peace, and recommended this as well ‘as al 
modification of the Czech foreign policy. Hitler made a provocative speech 
at the National Socialist party congress at Nuremberg on September 12, . 
1938, emphasizing his military preparations and demanding “self-deter- 
mination” for the Sudetens.2® The next day the Sudeten party issued. an 


27 Parl. Deb., Commons, Vol. 339, col. 5; Bull. Int. News, Oct. 8, 1988, p. 31; Int. Con., . 
Noy. 1938, p. AAT, 

28 Cmd. 5847, Doc. 1, p. 4; Bull. Int. News, Oct..8, 1938, p. 12; Int. Con., Nov. 1938, pp. — 
” 494 ff. and 405 for text of plan. 

28 Int. Con., Nov. 1938, p. 411 ff. 
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September 15 Henlein declared publicly for annexation of the Sudeten area 
to Germany, and himself fled to Germany, where he organized frevkorps 
among the Sudeten Germans who had migrated. German troops were 
mobilized on the frontier and fighting between Czechs and Sudeten Germans 
was going on in Czech territory. 

It seems clear that during this period Hitler’s threatening utterances, the 
toleration | of: insurgent | nt Sudeten organizations on German territory, and the 
concentration of German troops on the Czech frontier amounted to inter- 
vention in the internal affairs of Czechoslovakia. {The question of whether 
threats of violence against Czechoslovakia should be considered a violation 
of the Kellogg Pact is controversial, ) The Budapest Articles of Interpreta- 
tion state that “A signatory state which threatens to resort to armed 
force for the solution of an international dispute or conflict is guilty of a 
violation of the Pact.”*° In the House of Lords debate upon the Budapest 
Articles on February 20, 1935, the government spokesman accepted most of 
the articles as an accurate interpretation of the Pact, but raised a question 
in regard to this particular article.** It is certainly difficult to draw the line 
- between the implication of possible resort to force, which is seldom wholly 
absent from diplomatic negotiations on political problems among armed 
sovereign states, and a direct threat of violence which amounts to “seeking” 
a settlement of the controversy by other than “pacific means,” yet the 
wording of Article 2 of the Pact seems to imply such a line.® 

It has been suggested that the British Government, in officially sponsoring 
the Runciman mission te deal with a controversy between the Czechoslovak 
Government and a group of its own citizens, was guilty of intervention in 
Czech affairs. While the procedure of mediation defined by the Hague 
Convention relates only to disputes between the parties to that convention, 
it would appear that the voluntary acceptance of the Runciman mission by 
the Czech Government and the fact that the report was in the form merely 
of advice without implication of compulsion, would bring it within the con- 
cept of mediation rather than of ntarvention™™) The Czech action during 
this period in declaring martial law and using force in its own territory to 


$ International Law Association, Report of 38th Conference, Budapest, 1935, p. 62. 

z See remarks of Lord Chancellor (Viscount Sankey), tbid., p. 330, See also remarks of 
Lord Askwith (p. 318) and Lord Howard of Penrith (p. 321). 
' 2 The issue was raised in the Budapest Conference by Dr. Walter Simons, who thought 

the task of drawing this line was political rather than juridical, but, concluding that this 
article was a “legal consequence of the treaty of Paris,” the Association rejected Dr. Simons’ 
motion to strike it out. Jbid., pp. 49-52. 

# It may be compared to President Wilson’s sending of John Lind to mediate on 
the various factions in Mexico in August, 1913, though in that case the United States did 
not recognize any government in Mexico, and consequently there was no formal acceptance 
of his mediation. See President Wilson’s address to Congress, Aug. 27, 1913, World Peace 
‘Foundation Pamphlet, Feb. 1916, p. 15. 


? 


Mo -Y Tnt, Con., Nov. 1938, p. 419. 
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_ preserve order, is clearly justified as the poraa exercise of sovereignty i in 1 the 
emergency. 
ee The prospects of mediation having apparently broken dow: on Sep- 
Chamberlain flew to Berchtesgaden to consult 
with Hitler, who insisted on self-determination for the Sudeten Germans and 
“declared categorically that rather than wait he would be prepared. to risk 
a world war.” While Hitler sought to justify this position because of the 
need of. protecting Germans in the Sudéten area, the persons in question were 
not German nationals in the! serise of international law, and in law the appro- . 
priate procedures for protecting them were to be found in the minority pro- 

. cedure under the League of Nations, which, however, had been consistently 
‘ignored for three years. Chamberlain warned Hitler that “there were 
conditions in) ‘which such a contingency (Great Britain going to war against 
_ Germany) might arise,’ and Hitler agreed not to invade Czech territory 
until Chamberlain had consulted his Cabinet and France. These consulta” 
tiong resulted in. the , Anglo-French, proposal urging Czechoslovakia to cede. 4 
to Germany terntory with over.40: per cent: aking 

ident Beneš of Czechoslovakia replied on September 20, suggesting. resort, . 
“tO arbitration under the _Czech-German . treaty. of. 1925,. but France. güd 
England thought “that there wás no hope of a peaceful solution -on this 












basis, and in the’ ‘interests of Czechoslovakia: and of European peace, the... 


_ Cxéchoslovak government, was urged. to accept the Aaglo-Hrench proposals 
immediately,”* #2 which they did on eee 2l. 

` It appears that as a matter of Jaw zechoslovakia had a right to damsind 
“resort to the treaty” of 1925, ‘and that if France asserted or implied that & 
- Czech refusal to accept the Anglo-French proposal would prevent a carryiñg - 
out of ita? assistance 5 obligations provided i in the treaty with Czechoslovakia, - 
it was defaulting ï in its obligations. under that treaty. Premier Daladier . 
asserted he had never implied that France would not carry out the treaty 
obligations toward Czechoslovakia, if the latter were actually invaded,” but . 
‘President Benes’ reply accepting the proposal implied that he had been con- 
-vinced this aid would not be forthcoming either under this treaty or “the 
League Covenant, if his answer were unfavorable.® In law the British and 


* Parl, Deb., Commons, Vol. 339, col. 14; Bull. Int. News, Oct. 8, 1988, p. 32; Int: Con., 
% Cmd. 5847, Doc. 2; Int. Con., Nov. 1988, p. 480; Bull. ‘Int. ‘News, Oct. 8, 1938, p. 4 ff, 


” which prints this proposal in paratlel columns with. the eee memorandum ana, thes o 
Ah 


Munich agreement. - ; 
. 3 Parl. Deb., Commons, Vol. 339, col. 17; Bull. Int. News, ee 8, 1938, p. sia i 
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- 38 Daladier declared on’ Sept. 1, and mat on Sept. 23, that France would stand cam T 


: 1938; p. 6; Oct. 8, 1938, pp. 37, 50. : 
» 3 They (France and Great Britain) ‘fancied us that they could not sna aid’ a her S 


E i E event we were attacked i Germany and they were of the opinion such a conflict. would 


il . 
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are R 
-r 
oe a 


| 


THE.MUNICH SETTLEMENT AND INTERNATIONAL LAW 25 


French had only the position of mediators, yet.it appears that their insistence, 

amounting to a threat to default on legal obligations, went beyond what the 

Hague Convention permits of mediation, and amounted to intervention. 
“6. Following acceptance of the Anglo-French proposal, a new government 


of national concentration, took office in Czechoslovakia and was at once 


confronted by demands from Polish and Hungarian minorities for treatment 
equal to that of the German minority. The Polish and Hungarian Gov- 
ernments supported these demands, and military concentration took place 
on the Czech frontiers. Prime Minister Chamberlain again met Chancellor 
Hitler, at Godesberg on September 22, and he says: 

It was a profound shock to me when I was told at the beginning of 
the conversation that these proposals (Anglo-French proposals that 
Czechoslovakia had accepted) were not acceptable, and that they were 
. ae by other proposals of a kind which I had not contemplated 
a 


These new proposals required Czech evacuation of territory designated on 
an attached map by October 1, and immediate occupation of the evacuated 
areas by German troops. a In i note of September 23 to Hitler, Chamber- 
lain said he was sure this procedure would be condemned by public opinion 
as an “un rce,” and “the Czech government would have 
no option but to order their forces to resist.” # 

Hitler, however, would make no concessions, and Chamberlain forwarded 


the proposal, which he had called “an ultimatum rather than a memoran- Í 


dum,” to Czechoslovakia without recommendations. The latter on Sep- 
tember 25 rejected this proposal which appeared “a de facto ultimatum of 
the sort usually presented to a vanquished nation and not a proposition to 
a sovereign state which has shown the greatest*possible readiness to make 
sacrifices for appeasement of Europe.” In the course of this. reply the Czech 
Government drew attention to the message received from France and Eng- 
land during the Godesberg conversations that these governments “cannot 
continue to take responsibility of advising them (the Czech Government) 
not to mobilize,” and ended: “We rely on the two greatest Western democ- 
racies, whose wishes we have followed; much against our own judgment, to 
stand by us in our hour of trial.” “ 


On September 21 the Soviet Foreign Commissar, Litvinov, had stated in 
om been inevitable had Czechoslovakia refused to cede the territories of the German 


population.” (nt. Con., Nov. 1938, p. 420.) See also Lord Cecil’s quotation of Anglo- 
French statement to Czechoslovakia, Parl. Deb., Lords, Vol. 110, col. 1329. 

‘© Parl Deb., Commons, VoL 339, col. 20; Bull. Int. News, Oct. 8, 1938, p. 33; Int. Con., 
Nov. 1938, p. 468. 

a Cmd. 5847, Doc. 6; Bull. Int. News, Oct. 8, 1938, p. 4; Int. Con., Nov. 1993, p. 437. 

ü Cmd. 5847, Doc. 3; Int. Con., Nov. 1938, p. 432. 

8 Parl. Deb., Commune, Vol. 339, col. 21; Bull. Int. News, Oct. 8, 19838, p. 36; Int. Con., 
Nov. 1938, p. 459. 

44 Cmd. 5847, Doc. 7; Int. Con., Nov. 1938, p. 439. 
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the League of Nations Assembly, which took place September 12-30, that 
' the Soviet Union, bound to Czechoslovakia by a pact of mutual assistance, 
had abstained from intervention in the Czech controversy with the Sudeten 
Germans, ‘‘considering it quite inadmissible that it (Czechoslovakia) should ` 


be asked to make concessions to the Germans to the detriment of its interest. . 


as a state in order that we (the Soviet Union) should be free from the neces- 
sity of fulfilling our obligation under the treaty bearing our signature.” - 
A few days earlier he had informed France that 


we intend to fulfill our obligations under the pact together with France, 

_* to afford assistance to Czechoslovakia by the way open to us; our war 
department is ready immediately to participate in a conference of 
representatives of the French and Czechoslovak war departments in 
order to discuss measures appropriate to the moment." 


“The French ministers,” according to Chamberlain, “informed us. (the 
British Government) on the 26th that if Czechoslovakia were attacked France 
would fulfill her treaty obligations and in reply we told them that if as a 
result of these obligations French forces became actively engaged in hos- 
tilities against Germany, we should feel obliged to support them.” * 
Czechoslovakia had mobilized, as had France and Russia. British defense 
preparations were under way and military conversations were said to be 
going on among these Powers. 

The Czech crisis was not formally laid before the League of Nations 
although in his speech of September 21 Litvinov thought “it desirable that 
the question be raised in.the. League of Nations if only as yet under Article 
11-with the object, first of mobilizing public opinion, and secondly ascertain- 
ing the position of certain other states whose passive aid might be extremely 
valuable.’’47 In a speecħ in the House of Commons on September 28 
Chamberlain i 


could not help reflecting that if Article 19 of the Covenant providing 
for the revision of the treaties by agreement had been put into operation, 
as was contemplated by the framers of the Covenant, instead of waiting 
until passion became so exasperated that revision by ‘agreement became 
impossible, we might have avoided the crisis. For that omission all 
members of the League must bear the responsibility.“ 


On September 27 the Cu egation proposed that the League associate 
itself with President Rodosevelt’s appeal for peace, and on September 29 the - 
Assembly unanimously adopted a resolution expressing “anxiety” at “the 


t Int. Con., Nov. 1938, p. 422; Bull. Int. News, Oct. 8, 1938, p. 87. Litvinov is said to 
have made a similar statement to the German Ambassador early in September. (Ibid., 
Sept. 10, 1938, p. 6.) 

Parl. Deb., Commons, Vol. 339, col. 23; Bull. Int. ene Oct. 8, 1938, p. 37; Int. Con., 
Nov. 1938, pp. 459-460. 

‘7 Thid., p. 422. 

48 Parl. Deb., Commons, Vol, 339, col. 5; Int. Con., Nov. 1988, p. 447; Bull. Int. News, 
Oct. 8, 1988, p. 30. 
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present grave situation in Europe,” hoping that ‘“peacéful means” would be 
used and war avoided and “welcoming with satisfaction” and “associating 
itself with the spirit” of the “action taken by the President of the United 
States.” 4° 

During this stage the obligations of League members seemed to call for 

application of Articles 10, 11 or-17 of the Covenant to deal with a definite 

/ 1 “threat of war,” but the procedure under these articles was not invoked. 

J 6. In his speech of September 21 Litvinov had suggested noediate 
consultation between the great powers of Europe and other interested states, 
in order, if possible, to decide on the terms for a collective démarche.” 5° 
Chamberlain sent Sir Horace Wilson to Berlin to propose a German-Czech 
conference in the presence of A British representative, but Hitler rejected this 
proposal on the ground that it will “lead to further intolerable procrastina- - 
tions,” and soon after asserted that the occupation of Czechoslovakia would 
begin on the 28th. Chamberlain and Daladier then suggested to Hitler and 
Mussolini a conference in Berlin of four Powers to effect the transfer which 
had been agreed upon. In response to this Mussolini urged Hitler to delay 
military movements." 

On September 26 President Roosevelt had sent messages to Czecho- 
ovakia, Germany, France and Great Britain, recalling the disasters of war, 
he obligations of the Kelloge-Briand Pact and other treaties, and urging 

that negotiations be continued. Czechoslovakia, Great Britain and France 
expressed their gratification at the President’s plea. (Hitler replied in un- 
compromising vein, referriņg to the injustices of the World War peacapand 
Roosevelt anced on September 27, recalling that the ti 


‘ 


‘errors of judgment or injustices committed in the past” but of “the fate of 
the-world today and tomorrow,” He again urged that negotiations be con- 
tinued, and i 
should “the need for P ETT them become evident, nothing 
stands in the way of widening their scope into a conference of all the 
nations directly interested in the present controversy. Such a meeting 
to be held immediately—in some neutral spot in Europe—would offer 
the opportunity for this and correlated questions to be solved in a spirit 
of justice, of fair dealing, and, in all human probability, with greater 
permanence.® i 
Chamberlain broadcast to the world somewhat hopelessly on September 27,5 
but in his speech to the House of Commons on September 28 he was able 
to state that Hitler had invited him, Daladier, and Mussolini to meet in 
Munich on the 29th. ` 


t L, of N. Monthly Summary, Sept. 1938, pp. 221, 258. 

60 Int. Con., Nov. 1938, p. 422. 

i Cmd. 5848, Docs. 1, 2; Parl. Deb., Commons, Vol. 339, col. 25; Bull. Int. News, Oct. 8, 
1988, pp. 37-39; Int. Con., Nov. 1938, pp. 460-462. 

& Ibid., pp. 484-486. ët Bull, Int. News, Oct. 8, 1938, p. 29. 

# Parl, Deb., Commons, Vol. 839, col. 26; Int. Con., Nov. 1988, p. 462. 
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hie a Seal of ‘a. fey hours’ dodo at this meeting, the Munich agree- 
. ment was’ announced on the sane. day, by which each of the four Powers 
VS “hold: themiselveg' responsible for: the steps necessary to secure its fulfil- 
-3 ment.” It provided for a beginning of the evacuation of the Sudeten area’ 
‘|. -on October 1 and evacuation, of the remainder of the territory, comprising 
practically what Hitler had demanded, in suécessive zones until. October 7, v 
. further territory ,preponderantly Ganan to be disposed of by an interna- 
-tional commission before’ October 10.% The Czech Government accepted 
. this virtual ultimatum, and soon afterwards President Beneš resigned. al 
7 .. While this procedure of compelling a small state to accept a decision vitally 
eS concerning its future existence, arrived at by. the great ‘Powérs without. its 
participation, is in accord with the. tiaditional 1 method of, + the í Concert of | 
Europe, *"it it does not conform. to the limitations upon the. function ‘of media- 
-törs ors expressed i in the Hague Convention, to the: procedures required by the. 
; bic t, 00 to the’ spirit, of the Pact of Paris. It ean- 
-be reconciled with the obligations of France under its. treaty of assistàiice 
with Czechoslovakia nor with those of Great Britain and Italy which, ‘though 
“under no bilateral guarahty-obligations to Czechoslovakia, were bound to 


r by the Covenant of the League of Nati d the Pact.of Paris... 
Yugoslavia and Rumania also neglected, to invoke League eee ( 
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which, as members of that organization and as allies of Czechoslovaki¥i-in 
.the Little Entente, they might well have done: In go far.as ‘Czechoslovakia 

was threatened by Hungary, they were. bound to assist it under the Little | 
Entente treaty. The United States confined itg action to good offices as 
permitted and in fact urged by the Hague. Convention, and. the Soviet — 
Union professed loyalty to its assistance treaty with Czechoslovakia vet . 
out, ne a also neglected to invoke League procedures. Twit 


VIOLATIONS OF LEGAL OBIAGATIONS - 


To recapitulate: Germany, supported by Italy ang abetted by mins 
and Poland, threatened to take Czech territory by force, although to ‘have |. 

_. ,done so would have been a-violatién of.the duties of all these states sander. - 
the Pact of Paris, and of. Italy, Hungary'and Poland under the Léague, of © 

_-. ‘Nations Cove France : and Great Britain, instead of aiding to ` preserve | 
o the territorial inthy ity. ‘of Czechoslovakia as they were bound to do under. 
‘i. the Covenant, supplemented į in the case of France by the alliance and mutual 
Tap ‘assistance treaties, éxcept in so far as thechanges might be made through . 
_ procedures of mediation or collective action: under the Covenant, joined with 
Italy and Germany i in demanding that Czechoslovakia give ey Gernisiny” 


w= 


u Cmd. 5848, Doe. 4: “Tuk, Con., Nov. 1938, p. 463; Bull. Int. News, “Oct. 8, 1088; p. 3f. 

* Bull. Int. News, Oct. 8, 1938, p. 48. For Benek’ letter of resignation ces 5, 1938, seo 
ro Int. Cons Nov. 1938, p. 476: ` 
T 8 Harold J. Tobin, The Termination of Multipartite Treaties (1933), p. 218 ff Q Wright, 

Proceedings American Bociety of International Load 1936, p. 64.. ` 
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in less than a fortnight practically everything the latter had asked. _ Ji 
would appear that the action of the four Powers should be characterized not i 
as peaceful change, but as intervention which, according to “Historicus,” / 
"UW... is “a high and summary procedure which may sometimes snatch a remedy , 
| , beyond the reach of law. Nevertheless, it must be admitted that in the 
i case of intervention, as in that of revolution, its essence is ilegality and its 
Ms justification is its success.” 58 
¥ According to the conception here set forth, therefore the Munich a 


ment was n f peaceful change. .Whether or not it will eventually 
justified by its success it 1s still too early to say. Its pout a consequences 

have, however, already been notable. The Internatio ommission, in 
which British and French influence appeass to have been negligible, gave 
Hitler without plebiscite substantially what he had demanded at Godesberg, 
including Czechoslovakia’s important defenses and industrial areas and 
(50,080 Czech-speaking citizens, many of whom were obliged to flee without 
their possessions. Czechoslovakia yielded further territory to Poland and 
Hungary and subordinated its policy to the will of Germany, which imme- 
diately proceeded to economic negotiations with Yugoslavia, Bulgaria and 
Turkey, to dictatorial demands with respect to the armament, policy and 
governments of Great Britain and France, and to increased persecution of 
minorities within its territory. The principal Powers proposed increases of 
armament. Japan launched a successf on Cantop. Great Britain 
: concluded the So ROROMESE TS Musee at e the latter’s 
ee _ conquest of Ethiopia, though Italian troops had not been withdrawn from 
Spain. Through successive stages in dealing with the Sudeten problem the 
Powers had proceeded from acts which were merely impolitic, to acts which 
; were positively illegal and finally to acts whith suggested. panic—facilis 

| descensus Averno.® 


EMERGENCY ACTION 





i 


\" 
Admitting that the principal states involved failed to live up to their 
legal obligations, were these failures justified by the emergency? Whether 
“there was a real emergency, whether Hitler ever intended to embark upon 
a war, which would certainly have destroyed Germany, however much it 
might have devastated Prague, Paris and London, is a political and psycho- ~ 
logical question which cannot be considered here. Assuming that there was 
a genuine emergency, could the European and world interest in preserv- - 
ing peace properly override normal law?. Not only the practice of the 

18 Letters of Historicus on Some Questions of International Law (London, 1863), p. 41. 

5 Virgil, Aeneid, VI, line 126. In his radio address of Oct. 26, 1938, President Roosevelt 
commented on some of the consequences: ‘It is becoming increasingly clear that peace of 
fear has no higher or more ehduring quality than peace of the sword. There can be no 
peace if the reign of law is to be replaced by a recurrent sanctification of sheer force, . . . 


You can not organize civilization around the core of militarism and at the same time expect ° 
reason to control human destiny.” (Dept. of State Press Releases, Oct. 29, 1938.) 
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Concert of Europe in 1 the. past, but also Articles 11, 15, 17 and 19 of the 

Covenant strongly suggest an affirmative answer} It may be recalled that 

in the draft article which later developed into “Articles 10 and 19 of the 

Covenant, President Wilson had included the statement, “The contracting 

powers’ accept without reservation the principle that the peace of the world is 

_ ‘superior in importance. to every question of political jurisdictional 
“boundary. 1 80 

It may also be noted, in so far as analogies from municipal law are appli- 

J cable to the community of nations, that every state has powers of eminent 

l domain and police which may, under pressing public exigencies, override 

, normal private rights. In a well-regulated state, however, even these 

r emergency powers are limited by law. Exercises of eminent domain are 

usually only permissible if public need is established by judicial process and 

adequate compensation is made to private interests impaired, Exercises 

of police power impairing private rights are not usually justifiable unless the 

circumstances of emergency-haye-bten recognized by the law as constituting 

an immediate danger to public health, safety, or morals. The executive in 


Ka ` common law countries, even in major exigencies such as mob violence; insur- 
‘rection, or rebellion, cannot justify declarations of martial law or suspend 






constitutional guaranties unless the ordinary courts can be convinced that 
in fact a grave exigency existed in the region concerned." In civil law coun- 
tries a declaration of emergency by constituted public authority 1s usually 
required, although the courts usually assume the declaration itself to be 
sufficient evidence that there was an emergency in fact.* 

During the 19th century the public law of Eurdpe had developed no such 7 
precise limitations upon the exercise of emergency powers by the Concert of \ 
Europe. Consequently it Would perhaps be difficult to criticize the activities © 
of the Concert in dealing with successive emergencies during this period. 
This cannot be said of the post-war world. _Procedures for dealing with 
í precisely. the_kind of emergency involved in the Sudeten problem were 

corporated in the ae 10, 11, 16, 17 and 19 authorize 
collective action to meet the situation of a ; honcmemiber threatening aZgTES- 
sion or war and refusing to submit to the League’s pacific procedures— 
procedures which were both in theory and in practice competent to override 







The competence of the League to “take any action that may be deemed wise 
and effectual to safeguard the, peace of nations’’ under Article 11, and of the 
Council to “take such meastires and make such recommendation: as will . 
prevent hostilities and will result in the settlement of disputes” under Article 
17, were adequate to impose territorial readjustments, modifications of 


6° D. H. Miller, The Drafting of the Covenant, Vol. 2, p. 12. 
" Ex parte Milligan (1867), 4 Wall. 2. 
”  @ A.V. Dicey, Introduction to the Study of the Law of the Constitution (8th ed., London, 
1915), Ch. 8. 


- normal rights of states under international law in order.to preserve peace...) 


“~ 
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treaties, or qualifications of sovereignty. This sonolusions is supported by; 
the recognition in Article 19 of the principle that “inapplicable treaties” 
ought to be reconsidered, and “conditions whose continuance might endanger 
the peace of the world” ought to be considered.“ The capacity of these . 
procedures to function was, it is true, recognized to be contingent upon ade- 
quate exercise of the conservatory powers implicit i in Article 10, under which’ 
the Council 


shall in case of such aggression or in case of any threat or danger of such 
aggression . . . advise upon the means by which these obligations (to 
preserve as against external aggression the territorial integrity and 
existing political independence of all members of the League) shall be 
fulfilled. 
` Article 16, applicable to non-member states under the terms of Article 17, 
' provided more precise procedures to stop aggression by economic measures 
supplemented by contingent military means, here clearly obligatory for 
` France and the Soviet Union under the assistance treaties. 
It may be that the settlement of Munich was in substance just. Of that / 
no one can ever be certain because it was not arrived at by a procedure 
which general human experience has approved as likely to yield justice. - ` 
either collective security nor peaceful change can be assured by any guar- 
anty of a specific sfatus quo nor by any modification of a specific status quo, 
but only by insistence by the community of nations as a whole that only, 
4 procedures, which the wisdom of the community in normal times has con- 
m sideréd paths to justice, shall be used either- to preserve or to alter the status 
: quo. Had the Munich settlement been achieved by a careful observance o 
_the procedures of the Hague. Convention, the Pact of Paris and the Covenant, 
P, it would not have been subject to legal criticism, ’ aven though it seriously} 





impaired the rights of Czechoslovakia. The rights of states in the com- 

rounity of nations, as the rights of individuals in a national community, may | 

have to be sacrificed to pee the greater interest of the community as] 

a whole. 

a (The fundamental legal criticism of the settlement rests on the fact that 
the statesmen responsible for it placed the substance of the settlement ahead 
of the procedure by which it was achieved. They thus duplicated the: error, 
of the statesmen at Ve ersailles twenty years earlier. ) The Versailles settle, 
ment may not have been seriously unjust in substance, but it eventually 
succumbed because it had been achieved by procedures of dictation which 
did not provide assurances that it was just. ‘Germany’s resentment at th 
| Sir John Fischer Williams, Some Aspecta of the Covenant of the League of Nations 
(London, 1934), Ch. 5. 

- 4 Apart from such special treaties, it has been argued that the League guaranties require 
ot ' only collective, not individual action (See Williams, op. cit, Ch. 4, and ‘Great Britain and 

: the League,” International Affairs, March-April, 1938, Vol. 17, p. 187 ff.); but the commonly . . 

_ aecepted opinion holds the obligations under Arts. 10 and 16 to be individual. (Q. Wright, 

“The Test of Aggression in the Italo-Ethiopian War,” this JouRNaL, Vol. 30 (19386), p. 46.) 
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treaty was mobilized less against the terms of the treaty than agai 
ictated origin. l 

Constitutional government consists in a determination of the citi; 
the state that adherence to the procedures set forth in the constitutio 
be treated as more important than any specific grievance, demand, or 1 

Until the people of the world are similarly determined to place proc 
` ahead of substance, we may expect the world to alternate between d 
of Versailles and dictates of Munich, with little respite from wa 
rumors of wars. ) 
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THE PROBLEM OF REVISION IN INTERNATIONAL LAW 
(“PEACEFUL CHANGE”’) 
By Josef L. Kunz 
University of Toledo 


I. HISTORICAL AND POLITICAL ASPECT OF THE PROBLEM 
Perhaps no other problem of international law plays at the present time 


such an important rôle as the problem of revision, or, as it is now called with 
a new and rather ambiguous term, “peaceful change.” This is in itself a 


change. For whereas advanced municipal laws naturally contain provisions 

for the change of the positive law by legislation or by constitutional amend- ` 
ments, the problem was, up to a short time ago, nearly wholly neglected in’ 
international law, both practically and theoretically. International law 
was primarily static, as indeed are all primitive juridical orders. Not only 
were the great peace treaties since 1648 meant to be perpetual, but even 
proposals de lege ferenda were purely static.? 

While international law never could entirely ignore the problem of change, Y 

the principal vehicle of bringing about far-reaching changes was war. For 


war in primitive international law has a double function: to enforce one’s 
right, as a primitive way of self-help, in the absence of a judgment and execu- 


tion by the internationgLcommunity; and to bring about change of the posi- 
tive Ew. corresponding to revolution in municipal aw, as & primitive way 
of self-help, in the absence-of an international degislature. l 

A successful elimination or, at least, restriction of recourse to war neces- 
sarily presupposes the creation of substitutes for war in its double function, 


and that poses the problem of revision in its entirety. The makers of the 
Covenant of the League of Nations foresaw this problem: Article XIX,’ 


1 Roscoe Pound, An Introduction to the Philosophy of Law (New Haven, 1922), pp. 12, 
14; J. L. Brierly, The Law of Nations (2nd ed., Oxford, 1936), pp. 59, 61. 

2 See Eméric Crucé’s Le Nouveau Cynée, Le Grand Dessein de Henri IV, and particularly 
Abbé de St. Pierre’s Projet de Paix Perpétuelle (1716), fundamental Articles I and IV. 

+See for details: Josef L, Kunz, “Statteches und dynamisches Völkerrecht,” in Gesellschaft, 
Staal und Recht, ed. by A. Verdross (Vienna, 1931), pp. 217-257; Kunz, “The Law of Nations, 
Static and Dynamic,” in this JouRNAL, Vol. 27 (1983), pp. 6380-650. Cf. also, A. J. Toynbee, 
“The Lessons of History,” in Peaceful Change, ed. by C. A. W. Manning (New York, 1937), 
pp. 27-38; R. Flaes, Das Problem der Territorial Konflikte (Amsterdam, 1929); C. R. M. F. 
Cruttwell, A History of Peaceful Change in the Modern World (London, 1937); W. W. 
White, The Process of Change in the Ottoman Empire (Chicago, 1937). 

1 This theoretical conception has heen put forward for a long time by this writer. -Com- 
bated by Strisower and Kelsen, it is now shared by such writers as Brierly, E. D. Dickinson, 
Lauterpacht, Le Fur, Scelle, and Verdross, 

5 For a detailed analysis of Art. XIX, see Josef L. Kunz, Die Revision der Pariser Friedens- 
veriräge (Vienna, 1932, further quoted as Kunz, Revision), pp. 295-304; also, the well-known 
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while clearly kenaa marks, nevertheless, ie introduction for the first 
time of a norm involving the problem of revision on a broad scale within the 
system of international organization. 

Since 1919 t iti has been in co h with a 
of revision. While this problem became actual with regard to Bolivia,®: 


China,’ and other parts of the world,’ it centered from 1919 to 1935 around: 
the Paris Peace Treaties. (It i is hardly an , exaggeration to state that the 


whole post-war history of Europe is made up of the struggle of revisionism 
against status quo.) When the anti-revisionist forces could no longer ignore 
the problem of revision, they tried to combat it by direct action, by anti- 
revisionist alliances and by making the League of Nations an instrument of © 
anti-revisionist policies. Under the slogan of “collective security” the 
attempt was made to build up a purely static international organization, 
inspired by a purely static conception.of “peace,” an attempt simply to sup- 
press the problem of change.® Nevertheless, a continuous revision of stoj 
Peace Treaties was going on, and today little remains of the Versailles 
Treaty, hardly even the territorial and colonial clauses.1° 

While the problem of the revision of the Paris Peace Treaties ™ still re- 


commentaries on the Covenant by Schiicking-Wehberg, Ray, and Gonslorowski; F. Llewel- 
lyn-Jones, in Transactions of the Grotius Society, Vol. 19 (London, 1934), pp. 18-31; B. 
Bouffal, in Revue de Droi International et de Législation Comparés, 1928, pp. 882-905; H. 
Stieger, in Zeitschrift für öffentliches Recht, 1929, pp. 129-138; Hoen Z. Hu, Treaty Revision 
under Article XIX of the Covenant (New York, 1931); J. Makowski, L'article XIX du Pacte 
(Warsaw, 1938); V. Boehmert, Der Artikel XIX der Volkerbyptlsaizung (Kiel, 1984). 

¢A. Alvarez, De la non-révision des tratlés de paiz (Geneva, 1921); José Carrasco, La Bo- 
livie devant la Soctété des Nations (Nancy, 1921). 

7 See L. of N. 6th Assembly, Plefary Meetings, pp. 44/45, 79, 90, 92, 102; 10th Assembly, 
Plenary Meetings, pp. 101, 112, 113, 177; First Commission, pp. 44—47, 54-56, 99-100; G. Z. 
Wood, The Sino-Japanese Treaties of May 25, 1915 (New York, 1921); Chao Hsin-Chu, 
La Chine réclame son autonomies douanière (1925), Revision of Unequal Treaties (2nd ed., 
London, 1926); Chung Tao-Chang, Les trattés tnégauz de la Chine et Vatitude des Puts- 
sances (Paris, 1920); G. W. Keeton, in British Year Book of International Law, X, 1929, 
pp. 111-136; R. Gilbert, The Unequal Treaties: China and the Foreigners (London, 1929); 
Yu Hao-Tseng, The Termination of Unequal Treaties in International Law (Shanghai, 
1931); P. Wu, La Révision des trattés sino-éirangers (Paris, 1932). 

t E.g, W. H. Pitkins, Siam’s Case for Revision of Obsolete Treaty Obligations (1919); 
Habid-Abi-Chahla, L’ extinction des capitulations en Turquie et dans les régions arabes (Paris, 
1924). 

* E.g., the static character of the Geneva Protocol, 1924, of M. Briand’s Pan-European 
proposal, of the General Act of 1928, and even of the Pact of. Paris, 1928. 

10 This situation is by no means unusual. In 1863 Napoleon IL wrote in a circular to the 
sovereigns of Europe regarding the settlement made by the Vienna Congress: ‘C’est sur (le 
Congrès de Vienne de 1815) que repose aujourd’hui l'édifice politique de l’Europe, et cepen- 
dant, il s’écroule de toutes parts, Si l'on considare attentivement la situation des divers 
pays, il est impossible de ne pas reconnattre que, presque sur tous les points, les Traités de 
Vienne sont détruits, modifiés, méconnus ou menacés.” (Bruns, Fontes Jurts Gentium, 
Ser. B, Sec. I, Vol. I, Pt. I, Berlin, 1932, p. 772.) T 

u See Kunz, Revision, where a fairly complete bibliography of the vast literature on this 
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mains as to certain aspects, since 1933 or 1935 it is no longer so much the 
antagonism between victors and vanquished which dominates, as that be- 
tween the “haves” and “have-nots” and, therefore, revision centers on such 
problems as pe aia 2 raw materials * and colonies.“ And. the split 
between the “haves” and the “have-nots” has been aggravated by an 
antagonism between opposed political ideologies. 

Since Sir Samuel Hoare’s speech in the Assembly of the League of Nations 
on November 11, 1935," practical politics has recognized the problem of 
“peaceful change.” * Far-reaching peaceful changes have been brought 








subject up to 1932 is given.’ ‘Since 1932, see J. Rudinsky, La Révision du Tratté de Trianon 
(Paris, 1933) (anti-revisionist) ; R. Seton-Watson, Treaty Revision and the Hungarian Fron- 
tier (London, 1934); A. Ullein, La nature des clauses territoriales du Traté de Trianon (2nd 
ed., Paris, 1936); Sir Robert Gower, Treaty Revision and the Hungerian Frontiers (London, 
1936); H. Wissmann, Revisionsprobleme des Diktats von Versailles (Berlin, 1936). 

u Hans Grimm, Volk ohne Raum (1931). 

13 Corrado Gini, Report on Certain Aspects of the Raw Materials Problem (Boston, 1922). 
Cf. also International Conciliation, No. 226, 1929; Wallace and Edminster, International 
Control of Raw Materials (Washington, 1930); C. Gini, “It problema delle materie prime,” ' 
in Rivista di politica economica, December, 1932, “Ji problema della distribustons internazton- 
ale della populazione e delle materie prime,” ibid, April, 1986; Raw Materials and Colonies 
(London, 1936); R. 8. Greaves, Raw Materials and International Control (London, 1936); 
J. C. de Wilde, The International Distribution of Raw Materials, Geneva Special Studies, 
July, 1986; the same, in Foreign Policy Association Report, New York, Sept. 15, 1986; G. 
Spinedi, “ Materie prime 6 colonie,” in Rivista Italiana di Scienze Economiche, February, 1936; 
L. Robbins, Economic Planning and International Order (London, 1937); E. Staley, Raw 
Materials in Peace and War (New York, 1987); “Kolonien und Rohstoffe,” in Zeitschrift der 
deutschen Gesellschaft für Volkerbundfragen, Geneva, 1987, Nos. 192-206; W. Y. Elliott, 
International Control in the Non-Ferrous Metals (New York, 1937); A. Plummer, Raw Ma- 
terials or War Materials? (London, 1937); L. Gangeni, in Università di Camerino, Annali 
della Facultà Giuridica, XI/1, 1937 (Naples), pp. 1-137; Herm. Kranold, The International 
Distribution of Raw Materials (London, 1938). 

u See L. Federzoni, Ji poste al sole (Bologna, 1936); H. 8. Ashton, inoue for Colonies 
(London, 1936); Grover Clark, A Place in the Sun (New York, 1936); The Colonial Problem, 
By a Study Group of the Royal Institute of International Affairs (London, 1937); G. Ma- 
roger, La question des matières premtéres et les revendications coloniales (Paris, 1937); M. J. 
Bonn, in L’ Esprit International, 1937, pp. 147-164; F. Berber, tdid., pp. 191-208; H. H. 
Kraft, Germany’s Colonial Problem (London, 1937); Hj. Schacht, ‘‘Germany’s Colonial De- 
mands,” in Foreign Affairs (New York), January, 1987. Cf. also M. E. Townsend, “The 
German Colonies and the Third Reich,” in Political Science Quarterly, LITI/2, 1938, pp. 
1886-206. 

1 “Elasticity where elasticity i is required, is also a part of security. Yet, the world is 
not static, and changes will, from time to time, have to be made.” (L. of N., 16th Assembly, 
Official Journal, Spl. Supp. No. 138, Geneva, 1935, pp. 44, 45. Cf. also the strong words of 
Eamon de Valera, tbid., p. 82.) 

16 A special League of Nations Committee was set up. Committee for the Study of the 
Problem of Raw Materials, Interim Report (L. of N. P. 1937.11.B.1); Second Interim Re- 
port (1937.11.B.4); Report of the Committee (1937.11.B.7). 

The necessity of peaceful change was also mentioned in President Roosevelt’s Chicago 
speech of Oct. 5, 1937; and in Mr. Cordell Hull’s statement of July 16, 1937, we read: “Up- 
holding the principle of the sanctity of treaties, we believe in modification of provisions of 
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` yabout recently sande we status of Egypt," the Straits,!® and the capitu- 
Ihations i in Egypt. 

It is only natural that a Biel so prominent in the international politics 
of today. has been made also the subject of discussion at scientific meetings, 
such as those of the American Society of International Law? and by the 
9th and 10th International Studies Conferences. Previously, the 7th and 
8th of these conferences, devoted to the problem of “collective security,” had| 
strongly emphasized the necessity of peaceful change. In London the New 
Commonwealth Institute was founded with the particular object of the study ` 
of.and research into the problems of international justice and security. The 

roblem of peaceful change has been made the subject of popular pamphlets,” 
and a vast scientific literature on peaceful change has come into existence.” 


treaties, when need. therefor arises, by orderly process carried out in a spirit of mutual 
helpfulness and accommodation.” (Cf. L. of N. Official Journal, Spl. Supp. No. 179, 1937.) 
Various commenta on that statement strongly emphasize the necessity of peaceful change. 
See especially the comment by the Union of South Africa (bid., p. 6), Bulgaria (p. 9), Canada 
(p. 9), Hungary (p. 9), Irish Free State (p. 21), The Netherlands (p. 24), Portugal (p. 28). 

1” Treaty of Alliance of Aug. 26, 1936 (Great Britain Treaty Series, No. 6, Lear oo 
NAL, Supp., VoL 31 (1937), pp. 77-90). 

18 C, W. Jenks, “The Montreux Conference and the Law of Peaceful Change,” in New 
`~ Commonwealth Quarterly (London), II/2, 1936, pp. 242-253. 

19 M, A. Caloyanni, “The Montreux Capitulations Conference and the Progress of Peaceful 
Change,” ibid., III/8, 1937, pp. 828-884; R. Christophe, L’ Ëgypte et le régime des capitula- 
tions, la Conférence de Montreux (Paris, 1938). Cf. also most recently the Salonica Pact of 
July 31, 1988, by which the Baikar Entente (Greece, Rumania, Turkey, Yugoslavia) revised ' 
the corresponding clauses of the Treaty of Neuilly, by granting Bulgaria’s right to rearm; 
and the revision effected by the. Council of the Little Entente (Czechoslovakia, Rumania, 
Yugoslavia) at Bled, Aug. 23, 1938, concerning the disarmament clauses of the Treaty of 
Trianon, granting Hungary's right to rearm; and now the Munich Conference and the Vienna 

. Arbitration. 

{The efforts for the revision of the Covenant of the League of Nations seem, on the other 
hand, unsuccessful. A. Møller, Réviston du Pacte de la Société des Nations (1937); H. Kelsen, 
in The. World Crisis (London, 1987), and in Zettschrift für öffentliches Recht (Vienna), 1987, 
pp. 401-490, 590-622; G. Schwarzenberger, in Nos. 3 and 4, 1937, and No. 1, 1988, of The 
New Commonwealth Quarterly (London). . 

* Proceedings of the American Society of Tuteran Law, 30th Annual Meeting, - 
Washington, 1936. 

2 Société des Nations, “Peaceful Change” Conférence, 1937, in Coopération Intellectuelle, - 
Nos. 73/74, pp. 5-43. < 

n Collective Security, A Record of the 7th and 8th ENET Studies Conferences, 
Paris, 1934—London, 1935 (ed. by M. Bourquin, Paris, 1936). See particularly Bourquin’s 
General Report, p. 13, the ideas expressed by F. Coppola, pp. 149—198, the remark of the . 

ian representative on p. 192, Le Fur’s and de La Pradelle’s Memorandum on the re- 
vision of treaties, pp. 193-201, the remarks by C. A. W. Manning, p. 207, D. Mitrany’s 
Memorandum on peaceful change, pp. 209-215, and the Memorandum on revision of treaties 
and international situations by G. Bayón y Chacón, pp. 245-251. 

“F, 8S. Dunn, Peaceful Change, a Study of International Procedures (New York, 1987); 
W. T. Stone-and Clark Eichelberger, Peaceful Change, The Alternative to War, Foreign 
Policy Association, Headline Books, No. 12 (New York, 1937). 

2 Apart from the literature already previously cited, see: W. Martin, in Atlantic Monthly, 
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[The problem of peaceful change today dominates scientific studies as well v 
as practical politics. It has replaced the emphasis on “collective security” 
as & means of peace. It is, so to speak, the last hope of a world in profound . 
transformation and crisis] For the problem of “peaceful change” is not only 
world-wide internationally, but also a major domestic problem in most states; 
and as in all periods of profound transformation, our epoch witnesses again a 
revival of natural aw: 

The literature on “peaceful change” is to a eeu extent purely political, 
written to bolster the foreign policy of a certain state or to combat the argu- 
ments of opposed foreign policies. The literature is often restricted to a 
specific problem of particular political actuality; very often it deals nearly 
exclusively with economic, financial, psychological, or political problems. 
Scientific investigation, indeed, of the whole complex of revision in interna- 
tional law must deal with problems of a very different character. Itisin this 


Vol. 186 (1925), pp. 117-127; Z. Alinski, Mozliwozct Rewizñ traktatów wedlug Pakiu ligt 
Narodów (Warsaw, 1927); A. Goellner, La révision des tratiés sous le régime de la Société 
des Nations (Paris, 1925); C. D. Cutzutache, Revizuirea traialor sub regimul Societaiet Naitu-. 
nslor (Bucharest, 1929); Revision of Treaties and Change in International Law, A Report of 
the International Section of the New Fabian Research Bureau under the Chairmanship of 
Leonard Woolf, London; M. Radoikovitch, La révision des tratiés et le Pacte de la Société des 
Nations (Paris, 1930); Juán Rivera Reyes, La revisión de los tratados (Paris, 1929); G. €. Vil- 
lani, La revisione dei trattati ei principi generali del diritto (Modena, 1980); P. v. Auer, in 
Transactions of the*Grotius Society, Vol. 18 (London, 1933), pp. 155-174; C. Schmitt, 
Die Kernfrage des V élkerbundes (1926); Catellani, “La revisione det irattatt,” in Atti del R. 
Instituto Veneto di scienze, lellere ed arti (Venice, 1931); G. Roux, Réviser les traités? (Paris, 
1931); J. Fischer Williams, in International Affairs (London, 1931), X/8, pp. 326-347; 
idem, International Change and International Peace (Oxford, 1982); J. L. Brierly, “The 
Legislative Function in International Relations,” Problems of Peace, 5th series (London, 
1981), pp. 205-229; A. Wigniolle, La Société des Nations et la révision des traités (Paris, 1932); 
C. Cereti, La revisione det tratiatt (Milan, 1984); Q. A. Caravetta, La revtstone det trattati e 1 
disarmo spirtiuale (Palermo, 1934); E. D. Dickinson, in Proceedings of the Institute of World 
Affairs, Vol. XI (1933), pp. 173-182; P. Zancla, Contributo allo studio della revistone det trattatt 
(Palermo, 1934); F. Giustiniani, La revisione det tratiati e taluni suot aspetit giuridici; H. 
Lauterpacht, The Function of Law in the International Community (Oxford, 1933), pp. 
246-347; F. Berber, Sicherheit und Gerechttgkett (Berlin, 1934); K. W. B. Middleton, in Jurid- 
ical Review, X:LVII/2 (1935), pp. 142-156; Telders, La révision des traités de 1839 (The 
Hague, 1935); Ch. D. Booth, Codperation or Chaos (New York, 1936); G. Scelle, Théorte 
juridique de la révision des traités (Paris, 1986); H. F. Angus, The Problem of Peaceful Change 
in the Pacific Area (New York, 1937); A. J. Toynbee, in International Affairs (London, 1938), 
XV/1, pp. 26-56; R. Yorke Hedges, in New Commonwealth Quarterly (London, 1936), 
1/4, pp. 271-280; R. B. Mowat, .tbid. (1987), II/1, pp. 5-14; 8. Wambaugh, ibid. (1938), 
IV/1, pp. 16-25; L. Le Fur, in Recuetl des Cours de ? Académie de Droit International, 1935, 
IV, pp. 214-247; W. Gramsch, Grundlagen und Methoden internationaler Revision (Stuttgart, 
1937); Torsten Gihl, International Legislation, An Essay on Changes in International Law 
and in International Legal Situations (New York, 1937); idem, in Acta Scandinavica juris 
gentium (19387), VILI/4, pp. 67-107; Peaceful Change, An International Problem—A Sym- 
posium (ed. by C. A. W. Manning, New York, 1937); F. S. Dunn, Peaceful Change, A Study - 
of International Procedures (New York, 1987); H. Rogge, Das Revistonsproblem (Berlin, 
1937). 
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sense that German writers especially ask for the creation of a “science of 
revision” * which would investigate the types of revisionist policies, the 
reasons, goals, necessities and methods of these policies, the conceptions, 
doctrines and ideologies built up as a justification of desired revisions, and, 
on the other hand, the types, reasons, methods and ideologies of anti-revi- 
sionist policies. Most of these problems clearly do not fall within the compe- 
tence of the international lawyer as such; in so far as theoretical study is 
concerned, they belong to history, political science, economics, psychology 
and other sciences; and in so far as practical political action is considered, 
they belong to the domain of the politician, the diplomatist, the states- 
man. 
The scholar of international law has to deal with the legal aspect of the 
l problem of peaceful change, has to study its philosophical foundations, has to 
clarify the problem theoretically. For here, as always, no practice is possible 
without a theoretical basis. 


II. THE PHILOSOPHICAL ASPECT 


‘Fhat this world of ours is essentially a changing world has been ond 
from early times. Herakleitos of Ephesos formulated this axiom in his 
words: wdvia pet. The law, one of the great spiritual creations of man, 
cannot escape this essential principle of perpetual change. But here, in the 
law, the problem is of a peculiar nature. For the goal of law is the achieye- 
ment of social peace. And one way—the easier way—to do so is by uphold- 
ing the established order of things, the social peace already arrived at. 
Stability, security, are, therefore, no doubt, an essential pillar of every | 
order. And yet no law can be valid forever. Even the Romans clear! 

` recognized the impossibility of a lex in perpetuum valitura. The great 
SI problem of law is to reconcile the two great and seemingly antagonistic ele- 
ments of law: stability and change. It is a basic problem of law. 

Roscoe Pound ?’ speaks of the “ perennial problem of preserving stability and 
admitting of change”; so does Demogue.?! B. N. Cardozo ?° says that “‘the 
opposition between static and dynamic divides the universe,” that there are 
‘‘two principles inherent in the very nature of things, the spirit of change and 


1 H, Rogge, op. cit.; A. Mandelsloh, Politische Pakte und Vdlkerrechiliche Ordnung (Berlin, 
1987). Whereas French authors mostly narrow down the problem of peaceful change to the 
problem of revision of treaties, English-American authors look at it from a practical political 
point of view, and German writers conceive it as the more ambitious problem of a new or- 
ganization of the world or, at least, of Europe. Cf. H. Rogge, op. cit., pp. 112-118. 

u Josef L. Kunz, “The Theory of International Law,” in Proceedings of the American So- 
ciety of International Law, 32nd Annual Meeting, Washington, 1988, pp. 23-33. 

7 An Introduction to the Philosophy of Law (New Haven, 1922), p. 80. Cf. also Pound, 
Interpretations of Legal History, p. 1. 

'. ™ Les notions fondamentales du drott privé (Paris, 1911), Ch. II: “La sécurité,” pp. 63-87; 
Ch. TI: “Ziévolution et la sécurité,” pp. 88-110. 
2 The Paradoxes of Legal Science (New York, 1928), pp. 6, 7. 
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the spirit of conservation”; *° and in the same sense write Albert Kocourek,® 
Silvio Trentin,® A. Ladjeng 3 A masterful description of this antagon- 
ism in the international sphere has been given by Salvador de Madariaga.” 
Stability and change are often regarded as antagonistic. And as both are 
indispensable to every juridical order, one can understand Radbruch = 
when he speaks of the antagonistic structure of law, and develops his whole 
philosophy of law on the basis of this antinomy between stability and 
change. Thinkers on municipal law often identify stability with security, 
and the principle of change with justice,” and already in ‘the thoughts abou 
municipal law there are those who would like to sacrifice change to stability 
and those who violently combat this standpoint.?” All that we find in close 


3 Hence also the antagonism between the two basic political attitudes: conservative and, 
on the other hand, liberal, progressive, radical. See F. L. Schuman, International Politics 
(2nd ed., New York, 1937), pp. 6385-640. 

1 “Change is a constitutional factor of law; law is not something in existence; it is a per- 
petual becoming.” (An Introduction into the Science of Law, Boston, 1930, p. 13.) 

3 Who speaks of the “aspect essentiellement dynamique du droit.” (La Crise du Drott et 
del’ État, Paris, 1935, p. 386.) 

3 A. Ladijensky, “La dynamique et la statique dans le drot,” in Revue Internationale ge la 
Théorie du Drott, 1927/28, pp. 110-138. 

4 “At any given time the world presents a certain network of facts recognized as law. 
Frontiers are defined, obligations and rights laid down, zones of influence recognized, debts 
acknowledged, limitations of sovereignty accepted, occupations of territory admitted, in 
fine, a system is established which constitutes, so to say, a zero of history, a starting-point, 
not for history which has none, but for our thought. Then, life flowsin .. . some change 
takes place which gradually makes the world of facts and forces move away from the world 
of laws. This nation grows weaker; that nation stronger; this territory once uninhabited, 
grows to be an important center of population; new national feelings appear, where careless 
and self-ignorant masses were once herded together by 4 fereign power; the nation yesterday 
subjected grows stronger than its subjector; economic and financial currents are reversed. 
Between the static set of laws and the dynamic set of forces there appears thus a set of con- 
flicts. . . . This may be said to be the normal state of the world as a whole.” (Disarma- 
ment, London, 1929, pp. 48-44.) 

z G. Radbruch, Rechisphilosophie (8rd ed., Leipzig, 1932). 

% Radbruch, op. ctt., says that this antinomy brings about an “inevitable conflict between 
security and justice.” Hauriou, for whom “le droit est mouvement,” speaks of the “conflit 
permanent entre la sécurité de l'ordre social et la justice.” (“Z’Ordre social, la Justice et le 
Drott,” Revue trimestrielle de Droit Civil, 1927, p. 795 et seg.) Cf. also G. Gurvitch: “conflit 
inlassable entre le dynamique et le statique, conflit intrinsèque entre le progrès et l'ordre, 
entre le renouveau et la stabilization.” (L’expérience juridique et la philosophie pluraliste du 
drot, Paris, 1935, p. 64.) “Le problème du droit naturel n’est que le reflet du caractère 
antinomique de la sphère juridique où se confrontent réalité et valeur, fait et idée, empirisme 
et apriorisme, stabilité de l’ordre établi et dynamisme du progrès moral, sécurité et justice.” 
(Op. cit., p. 103.) 

3 Radbruch states only the fact that often in the life of the law justice is sacrificed to 
security. But Hauriou: “Par l'urgence de son but, l’ordre social prime la justice. L’ordre 
social est un élément plus primordial que la justice. L’ordre social établi est ce qui nous 
sépare de la catastrophe. L’ordre social représente le minimum d’existence et la justice - 
sociale est un luxe dont, dans une certaine mesure, on peut se passer.” (Op. cit., p. 49.) 
Contra: Trentin, op. cti., pp. 386-887. 
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analogy in EN. law. If, thetefore, antagonism between stability 
and change is basic in every legal order, it is clear that the problem of change, 
of revision, must be, from a philosophical pani of view, basic and inevitable 
too in international law.* 


“4 


II. Tas oneni ABPHCT 
A. THE PROBLEM OF SUBSTANCE 


I. The revision of treaties. (1) Not every “change” constitutes a prob- 
lem of revision. For ‘‘change” can be brought about by the execution, the 
carrying out of a treaty.*® Also a conflict may arise involving a “change” / 
but based on the treaty in question. Such a conflict is a conflict as to the 
interpretation of the treaty, a conflict on the basis of positive law, not a 
problem of revision. 

(2) Revision of treaties must further be distinguished from violation or 

l breach of treaties. A conflict as to whether a party has been guilty of a 
. breach of treaty is again a conflict on the basis of positive law, not a problem 
of revision. 

(3) The PET of revision of treaties has also to be distinguished from 
the problem of treaties void ab intiio.t® In order that a valid treaty may 
come into existence, the conditions prescribed by positive international law 
as to the capacity of the contracting parties, as to form, real consent and 
possibility and legality of content must be fulfilled. If an essential condition . 
is lacking, no treaty lias come into existence. Of course, a conflict may arise ' 
between states as to whether a certain reason makes a treaty void ab initio, 
or whether, if the law is admitted, this reason is given infact. Such acon. 
flict, like every other conflict, has to be solved according to the procedures of) , 
the general or of the particular international law in force between the con-\: 
flicting parties. But these conflicts are always conflicts on points of positive (: 
law, not problems of revision. | i 

(4) The problem of revision has finally to be distinguished from the oe) 
lem of treaties which have become void by operation of positive law.“ 
In positive international law there is a group of reasons which cause an inter- 

' national treaty to terminate automatically,“ whereas because of another 


a3 Cf. also John Dewey, “ Authority and Social Change, ” in Authority and the Individual 
(Cambridge, Mass., 1937), pp. 170-190. 

# The return of the Saar Basin to Germany certainly involved a “change”; but this return 
took place in consequence of the positive law of the Versailles Treaty, and according to the 
procedure provided by that treaty. 

40 See, on this problem, Kuns, Revision, pp. 231~249, 278-281. 

“ Ibid., pp. 249-270. 

a Expiration of a time limit, coming into abten of a resolutive condition, denunciation 
in accordance with a corresponding provision of the treaty, renunciation of a right conferred 
by the treaty, impossibility of fulfillment, extinction of one party as a sovereign state. CJ. 
also effect of declaration of war. A treaty may come to an end by the action of a third 
party, if so provided in the treaty itself, or by desuetude, or by the provisions of a new treaty. 


THE PROBLEM OF REVISION IN INTERNATIONAL LAW 41 


group the treaty comes to an end only at the demand of the interested party: 
non-fulfillment by the other party and clausula rebus sic stantibus. In the 
latter case the treaty remains valid as long as the interested party does not 
bring forward the reason for its nullification, but the treaty comes to an Pe 
by operation of law as soon as that is done. If, on the other Hand, the 
parties disagree either on the law or on facts, an international conflict arises, 
but such a conflict is a problem of positive law, not a problem of revision. 

It is particularly important to insist on the complete difference, from a 
juridical point of view, between the clausula rebus sic stantibus and the prob- 
lem of revision. Change of circumstances is by no means the only reason - 
for the coming into existence of the problem of revision. Not only can that 
problem also involve executed treaties, but the two problems are funda-, 
mentally different. The clausula involves a problem of positive law, whereas 
the problem of revision is one of the modification, for a reason not recognized 
by positive law, of a treaty admitted by both parties to be perfectly valid in 
positive law. It may be admitted that the clausula was introduced partly. 
from motives similar to those which make revision necessary. But the 
clausula is not a suitable instrument of revision.“ The clausula involves a 
problem of the lez lata, revision is a problem de lege ferenda. The clausula is 
& judicial, revision a legislative problem. : 

(5) The problem of revision of treaties always presupposes that a treaty 
not only has legally come into existence, but that it continues to be perfectly 
valid from the point of view of positive law, and that the conflicting parties, 
including the party which desires a, modification of the treaty, agree on the 
validity of the treaty in positive law. 

It follows that the problem of revision, as contradistinguished from that of 
the clausula, can arise with regard to all treaties of whatever nature—or 
parts of treaties—whether they are concluded with or without a time limit, 


u For an identification of the clausula and Art. XIX of the Covenant, see Finlay, Fauchille, 
Garner (Iowa Law Review, XXIX, 1934), Goellner, Higgins, Huang, Larnaude, McNair, 
Radotkovitch, Rudinsky, Wigniolle. Contra: this writer, Anzilotti, Balladore-Pallieri, 
Catellani (ep. ct., pp. 35-40), Cereti (op. cti., pp. 35-57), Fischer Williams, Brierly, G. 
Scalfati Fusco (La Clausola rebus sic stantibus nel diritto internazionale, Naples, 1936); Genet: 
“TI n’y a pas de parenté quelconque entre les opérations de la clause rebus sic stantibus et le 
mécanisme de l'article XIX” (Revue Générale de Droit International Public, 3e sér., IV, 1930, 
p. 311); Lauterpacht, Scelle, Urrutia, Verdross. GJ. also, W. Schneider, Die vilkerrechiliche 
clausula rebus sic stanitbus und Artikel XIX der Volkerbundsatzung (Berlin, 1931); W 
Schuchmann, Die Lehre von der clausula rebus sic stantibus und thr Verhältnis zu Artikel XIX 
der Volkerbundpakis (Düsseldorf, 1936). 

“4 The clausula, to speak with Genet (op. cit.), leads “à la caducité, non pas à la révision,” 
just as the procedures of frustration (cf. Fischer Williams, this JOURNAL, Vol. 22 (1928), 
pp. 89-104) and tmpréviston (cf. Bruzin, Essai sur le notion d’tmprévision et sur son rôle en 
matière contractuelle (Thèse, Bordeaux, 1922); Louveau, Théorie de Vimprévision en droit civil 
ei en droit administratif (Thèse, Rennes, 1920), with which it has sometimes been connected. 
Scelle says: ‘La théorie de l’imprévision est assez peu utilisable pour construire celle de Ia 
révision des traités.” (Théorie juridique de la révision des trattés, Paris, 1936, p. 37.) 
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whether they are bilateral or multilateral, whether they concern territorial or 
_ any other stipulations, whether voluntarily concluded or imposed by force, 
whether executed or not. 

It follows that the reasons brought forward by the party seeking revision 
are not Based on positive law, but are purely political in character. Changed 
circumstances may be a reason; but the reasons may also be that, without 
any change of circumstances, the treaty is unjust from the beginning, or that 
its clauses were absurd ab initio, or have proved to be inadequate, or because. . 
they are intolerable to the burdened party, because they are damaging to . 
many countries, because their continuance may endanger the peace, and so- 
on. Whereas the reasons for nullity or voidance of a treaty are provided for 
by positive law and can, therefore, be enumerated, the reasons for revision, 
being political in character, are not capable of a purely juridical evaluation, | 
and no complete catalogue of these reasons can, therefore, be given. 

It follows that the formula used in Article XIX of the Covenant “° is muc 
too narrow, for E elect cael eae 
stances. It follows equally that so narrow. an interpretation of the in- 
applicability of treaties as was given by the Committee of Jurists of the 
League of Nations entirely fails to recognize the essential theoretical char- 
acter of the problem of revision. Physical impossibility is a reason in 
positive law to render a treaty void; an inapplicable treaty, in order to pre- 
sent a problem of revision, must not involve physical impossibility of fulfill- 
ment, but the fact that fulfillment, although physically possible, would be 
highly inequitable for the party seeking revision.“ . 

. The problem of revision often comes up in practice because of the positive 
norm that peace treaties, although imposed by force, are legally valid. \ 
But in spite of this connection, the two problems have to be distinguished 
clearly. The problem of validity in spite of force is a problem of ae al 
law; the second, asking for modification because of the fact that the treaty 
bas been imposed by force, is a political, legislative problem, a problem of 
revision. 

` (6) It follows also from this theoretical clarification of the problem, that 
the revision of treaties is by no means either contrary or an exception ‘7 to 
. the rule pacta sunt servanda. This rule means only that treaties which have 
legally come into existence and continue to be in force, must be kept. But it 
does not mean that valid treaties may not be changed. A comparison is 
made only by those writers who, mostly for political reasons, give to the rule 
pacta sunt servanda not only its rightful function as the foundation of sta- 

# “traités devenus inapplicables.”’ 

i8 German writers contrast in this sense the impossibility of fulfillment with the mere 
Unzumutbarkett. 

47 This theoretically untenable position is often taken. “Dans toute discussion sur le 
problème de la révision . . . il ne faut pas oublier que l’on se trouve en présence d’une ex- 
ception A un principe fondamental, le principe: pacta sunt servanda.” Wigniolle, op. ctt., 
p. 814, 


THE PROBLEM OF REVISION IN INTERNATIONAL LAW 43 


bility and security indispensable to every legal order, but also a negative, 
anti-dynamic function as the obstacle preventing any change of the positive 
law, that is to say, by writers who give to the rule pacta sunt servanda the 
superpositive quality of unchangeability 48 which it does not possess. 

Pacta sunt servanda means that valid treaties must be kept, but not that 
they cannot be modified. Revision means that valid treaties may, for 
political reasons and by appropriate procedures, be changed, modified or 
abrogated, but not that they must not be kept, as long as they are not re- | 
vised and, therefore, legally binding. Pacta sunt servanda belongs to the 
domain of positive law, revision to the making of the law; the first involves 
the problem of what the law is, the second of what the law should be; the first ` 
is a problem for the judge, the second for the legislator. Jyst as the possi- 
bility of amending the United States Constitution is in no way contrary to , 
the binding validity of this Constitution, so the revision of treaties is in no 
way contrary to the binding validity of treaties. 

II. The revision of tnternattonal situations. Notwithstanding the great: 
importance of treaties in modern international law, many international 
situations are not based on treaties. A certain situation constitutes the: 
status quo in positive law; here again the eternal concept of change operates 
Here again, therefore, the problem of revision comes up, as expressly recog. 
nized in Article XIX of the Covenant. And the problem of revision can 
come up with regard ta international situations of all kinds, territorial or: 
other. But not every “change ” involves a problem of revision; ‘* that prob- 
lem is involved only wher both parties agree that a particular international t 
situation constitutes the perfectly valid status quo according to positive 
law, and one of the parties asks for a modificatiðn of this status quo, not on 
the basis of positive law, but on a political ground not recognized by positive! 
law. The reasons—original injustice, growth of population, economic 
necessities, equality, recognition as a Great Power, change of relative 
strength 5° and so on—are here again not factors capable of a purely juridical 
evaluation, and no complete list of them can be given. The problem of 
revision is here again a political, legislative problem. l 

Just as the revision of treaties is in no way in contradiction to the rule 
pacta sunt servanda, so the revision of international situations is not in con- 
tradiction to security and stability, nor to “collective security.” Just as 
the rule pacta sunt servanda demands, as its corollary, the revision of 
treaties, so the revision is itself part of “collective security.” ©! 


“See Rudinsky, op. cit., pp. 48—45. But: Yorke Hedges, op. cit., p. 273; T. “Young Huang, 
op. ci., p. VIIL.. 
49 Cruttwell, op. cH., pp. 6-16, wrongly includes questions where sovereignty is disputed 
on the basis of positive law. 
60 The great importance of this change of relative strength is emphasized by A. J. Toynbee * 
in Peaceful Change (ed. Manning, New York, 1937), p. 35. 
| 8 So F. Berber, in L’ Esprit International (Paris), X1/42, 1937, p. 201; C. K. Webster, in 
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III. The problem of substance-theory. The first axiom, already on 4 
philosophical basis, must be that the problem of revision is not only some 
actual political problem—Paris Peace Treaties, raw materials, colonies—but 
a contintous, basic and fundamental problem of international as well as all 
other law.® | 

The problem of revision is not simply the problem of “change” either 
in the sense that change of circumstances is its only reason, or in the sense 
that every “change” involves a problem of revision. Where the pretensions 
of states are based on positive law, no problem of revision arises, however far- 
reaching “changes”? may be the consequence. A problem of revision arises 
only if all the parties recognize that a treaty or situation is perfectly valid 
in positive law, but where at least one party not only desires a “Change, 4 
but a change of the law in force. 

As the problem of revision is so essentially political and legislative in 
character, the attempt of some writers to render it a completely juridical 
problem must be doomed to failure. Carl Schmitt * asked for concrete 
principles according to which one can know when a change of the existing 
status quo is legally justified, and recently Gramsch ™ would like to reduce 
the whole problem of revision to a sum total of legal norms. This is obvi- 
ously impossible, not only practically, but theoretically. Municipal law 
contains norms as to the legal procedure for the creation of new law; but the - 
’ content of the new law and the conditions under which the legal procedures 
for the creation of new law shall be and can be made use of, are not and can- 
not be regulated by positive law. Those are not problems of law, but of 
politics. So it is with the problem of revision, which is a problem of law- 
making. 

Here lies alse: the real difference between various kinds of international 
conflicts. This difference is not one between “legal” and “political,” or be- 
tween “‘justiciable” and “‘non-justiciable”’ conflicts; for every international 
conflict can be decided judicially. The real difference is between static and 
dynamic conflicts, between conflicts as to the law actually in force, and as to 
the change of the positive law. Dynamic conflicts, too, can be decided ju- 
dicially; but the decision, necessarily based on the positive law, and against 
the party seeking revision, will fail to settle the conflict. The static con- 
flicts are judicial; the dynamic conflicts, the conflicts of revision, the conflicts 
not as to what the law is, but as to what the law should be, create an interna- 
tional legislative problem. 

Peaceful Change (ed. Manning, New York, 1987), p. 3; C. A. W: Manning, tbid., p. 171. 
Contra: the Rumanian Antonescu, in Collective Security (ed. Bourquin, Paris, 1936), p. 237. 


& This is now also fully admitted by Lauterpacht in Peaceful Change (ed. Manning), 
p. 186, whereas in his work of 1933 he rather underestimated the importance of the problem 
of revision. 

& Dis Kernfrage des Volkerbundes (1926). 

4 Op. cil. 

i In the same sense G. Scelle, Théorie juridique de la révision des iraités (Paris, 1936), p. 65. 
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“Change” is often identified with “progress.” But it is clear that the 
word ‘‘progress”’ is only a subjective valuation. From an objective point of 
view, all we can state is change. More often the antinomy “‘stability versus 
change” is made equivalent to the antinomy “security versus justice.” ™ 
Is that true? Practical politics, whether revisionist or anti-revisionist, al-. 
ways claims to have justice on its side. First, what is justice? The prob- 
lem has philosophically hardly been advanced since the time when Plato 
_ dedicated his whole life to it. We are always left with well-sounding,-but 
absolutely empty tautologies, such as suum cuique tribuere. Modern natural 
law advocates like Le Fur have nothing to add. 

Justice is certainly a conception which humanity simply cannot ignore. 
Appeals to justice will always be made, and often also contribute an ean 
tant factor in practical politics. The belief in an objective justice is indis- 
pensable to man, if we may consider this world of ours as a cosmos, and nota 
chaos; if -human life is to have a meaning. This writer, therefore, agrees 
with Verdross in so far as he would anchor the law in the last analysis in 
objective justice, in so far as he says that the law in order to be law, must be 
imbued with a tendency to realize justice. But here we are in the domain of 
metaphysics. ‘The problem is whether it is possible to define justice in sci- 
entific terms and to deduce standards and principles from justice so defined. 

Justice, says Hans Kelsen, although of the greatest importance psycho- 
logically, is a wholly irrational ideal, not accessible to human cognition. 
For Scelle,*’ whose theory is built upon a biological basis, the idea of justice 
is essentially relative. And men-—individuals as well as nations—have a 
wonderful capacity always to identify justi ith their own interests.** 
Verdross,®* while affirming the existence of an‘objective justice, admits that 
“it is not directly given to us, but must be formulated by human understand- 
ing, and that, therefore, the conceptions of it may vary so much that there 
seems to be no escape possible from a practical relativism.” 

Apart from these considerations, revision, as it exists today—and more 
will have to be said when speaking of the problem of procedure—has not 
always justice as its aim. Justice alone will not guarantee the success of 
revision,®° and, on the other hand, revisionist grievances of small states, how- 





Cf. Hungary’s battle cry: “Justice for Hungary!”; F. Berber, in the very title of his 
book: Sicherheit und Gerechtigkeit (1934). 

57 Scelle, Théorie juridique de la révision des traités (Paris, 1936), pp. 17-18; preface to K. 
Strupp, Legal Machinery for Peaceful Change (London, 1937), pp. XIX, XXI; Cruttwell, 
op. cit., p. 17. 

5 Hundreds of years ago Erasmus of Rotterdam wrote ironically: “Cui sua causa non 
videtur esse justa?” 

5° Recueil des Cours de l Académie de Droit International, 1985, IT, pp. 201-202. 

© H. Rogge, op. cit., pp. 47-49, says that the need of s nation for revision is always in 
conformity with its power or with its rôle on the chessboard of high international polities. ° 
There is no policy of revision, he continues, which would achieve its aim merely by legal or 
moral arguments. For “after all, peaceful change is meant as a principle of war prevention.” 
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ver justified, will often not even be taken into consideration. The problem 
of revision today is not so much a problem of justice, as a problem of war 
prevention,® and solutions arrived at will not always be determined by 
justice, but by compromise and expediency. 


B. THH PROBLEM OF PROCEDURE 


I. General considerations. As stability and change are the two funda- 
mental factors of all law, law must not only provide rules for its application, 
but also for the creation of new law. While the possibility that the law may 
be broken is inherent in the very conception of law—law ought to be obeyed, 
but can be disobeyed in fact—while, therefore, there must necessarily be, in 
the words of Kelsen, a certain tension between law and fact, this tension must 
not become too great; otherwise the law would not only be ineffective, but 
would cease to be the positive law and lose its validity. This peculiar situa- 
tion explains the relation betweem law and force. While law can never be 
identical with force, force is needed not only to apply the law, but also to 
create it as the positive law. 

It follows that all law can be revised either legally or illegally.. Illegal, 
revolutionary creation of law exists from a juridical point of view, regardless 

Jof whether it is done violently or not, if new law is created by methods not 
provided for, oF in violation of methods provided for by positive lay for its 
‘own change. Municipal juridical orders, recognizing that the necessity of 
lehange cannot be eliminated, and desirous to bring about this change legally 
and peacefully, have established norms and procedures for the legal modifi- 
cation of the law actually in force. The principal legal procedure for this 
purpose is legislation. Butteven advanced municipal legal orders have been 
unable completely to solve the problem of “peaceful change”: the putsch, 
the pronunciamento, the coup d'état, revolution, and civil war are still always 
possible. And where norms for change are lacking or their application is too 


’ Cf. also the words of C. A. W. Manning: “For unredreased grievances to imperil stability 
they must be not only deep or even legitimate; more depends on the strategic position and 
numerical importance of the persons aggrieved. So too a small country may have indefi- 
nitely to put up with conditions for which there is no moral justification whatever. In the 
interests, then, of peace, though not, of course, of righteousness, attention may be fixed on the 
grievances of those States which, because of the present or potential strength of themselves 
or their friends, are so situated as to be possessed of a ‘nuisance-value.’ By the same token 
it is not necessary that grievances be particularly well founded, if only they be keenly enough 

_felt. Again, in the treatment of such cases, abstract justice may be an imperfect guide to the 
change that will exorcise the danger of war.” (Collective Security (ed. Bourquin, Paris, 
1038), p. 237.) 

“aC, A. W. Manning distinguishes between “peaceful change in the interests simply of 
peace” and “peaceful change in the interests of justice.” (Peaceful Change (New York, 

- 1987), pp. 173, 181, 187,.190.) C. K. Webster, thid., p. 5, distinguishes “between peaceful 
change to avoid war, peaceful change to produce saetios and peaceful Canea to produce a 
world better adapted to the changing processe of today.” 
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long delayed,® there arises the danger of illegal revision of the law known in ! 
municipal law as revolution. And as power is needed to create new positive 
law, revolution must be successful in order to change the law. The broken, 
legal continuity, as seen from the point of view of municipal law, is restored 
by the supra-ordinated rule of international law, which acknowledges the 
need of power for the creation of law through its rule of effectivity. 

The problem of revision in international law can be understood only within 

\ the framework of the general theory of law. In international law, too, the 
ymaking of new law, the revision of old law, may be brought about in a legal 
or in a revolutionary way. While primitive international law had certain 
legal norms and procedures for peaceful change, they were too scanty, and 
all on a voluntary basis, presupposing the consent of all the parties, including 
the beats possidentes. Change was often brought about by illegal means— 
breach of treaty, Jatt accompli—or by war. For war, as already stated above, 
had in the primitive international community a double function: to vindicate 
the positive law as a measure of self-help, in the absence of a compulsory 
court and sheriff, analogous to Fehde, the ordeal, the duel, the vendetta, in 
primitive municipal legal orders; and to change the law, in the absence of 
international legislation, analogous to revolution in municipal law. 

IT. The attempted suppression of the problem of revision. When, therefore, 
in 1919 a serious attempt was made to restrict recourse to war through 
higher organization of the international community, the problem of revision 
was bound to present itself to the makers of the Covenant and they recog 
nized it. (War was forbidden, even between members of the League, only in 
so far as peaceful substitutes for war were provided) While war as a method 
of change with regard to the independence and territorial integrity of the 
members was absolutely forbidden, not only non-warlike procedures for 
change were left open for this problem, but war, with regard to all other 
problems of revision, remained licit in so far as the procedures provided for 
by Articles XII-XV of the Covenant did not lead to a peaceful settlement of 
the conflict. The Covenant further provides in Article XV a conciliation | 
procedure for the peaceful settlement of dynamic conflicts. Finally, the 
problem of revision as a whole, and as a legislative problem, was recognized 
in principle by Article XIX. 

But the whole development since 1920 constituted an attempt to build up 
the international community on purely static principles and simply to sup- 
press the problem of revision altogether. This attempt, doomed to failure 
from the beginning, because the problem of revision cannot be eliminated, is 
all the more astonishing as, with regard to the much more advanced munici- 
pal legal orders, the revolutionary change of the law was not even touched. 
It is amazing that an era which had the ambition to “outlaw” war as an in- 

@ “The history of every revolution is a story of blocked channels of change.” (D. Mit- 


rany, in Collective Security (ed. Bourquin, Paris, 1936), p. 209.) 
“ Cf. G. Balladore Pallieri, Diritio Internazionale Pubblico (Milan, 1937), pp. 842-368. 
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stitution of international law, continued to admit civil war as a matter of 
course. As was to be foreseen, this first attempt to deal with the problem of 
revision by simply suppressing it led to revolutionary revisions: breach of 
treaty, fait accompli, war. Faced by the danger of revisionist wars, the 
search began for other systems to deal with the problem of revision, by pro- 
viding peaceful substitutes for war in its function as a vehicle of revision. 
ITI. The proposed International Equity Tribunal. One system of pro- 
cedure of “peaceful change” is through judicial methods, either by authoriz- 
ing international courts to give judgments ex aeguo et bono or by instituting 
special international equity tribunals.“ The New Commonwealth Institute 
in London advocates the establishment of such tribunals, and has caused a 
series of studies on this topic to be published. In favor of this idea is 
Gramsch.® While sometimes also the Permanent Court of International 
Justice is charged with this function, mostly the establishment of a special 
and independent International Equity Tribunal is favored. Studies as to 
how far a procedure of international judgments ex aequo et bono already. 
exists," and studies as to the meaning of “equity” and “justice” have been 
published.” Finally Strupp ® has presented the most elaborate proposal for 
the establishment of an International Equity Tribunal. Taking as his 
starting-point not the League of Nations, but a third Hague Peace Confer- 
ence, Strupp codrdinates all the existing machinery for peaceful settlement 
of conflicts, whether static or dynamic, leaves to the Permanent Court of 
International Justice the exclusive competence for all problems relating to 
positive law, and tries to crown the whole structure by the establishment of a 
“Permanent Court of International Equity” composed of nine judges, 
which has to give a final decisien on any conflict which cannot be settled by 


“Some writers made such proposals only occasionally. Cf. Verdross’ proposal of a 
“Court of Revision” (Jahrbuch der Konsularakademse, Vienna, 1935, p. 73). Lauterpacht, 
in his work of 1933, advocated international decisions ex aequo et bono as an “extension of 
judicial legislation by the will of the parties.” 

& Grundlagen und Methoden der Revisionspolitik (Stuttgart, 1937). 

& See G. Schwarsenberger, William Ladd: An Examination of an American Proposal for an 
International Equity Tribunal (London, 1985). 

67K. Strupp, Le droit du juge international de statuer selon l'équité (Recueil des Cours de 
lV’ Académie de Drott International, 1030, III, pp. 357-481); M. Habicht, Le pouvoir du juge 
international de statuer ex aequo et bono (ibid., 1934, ITI, pp. 281-869). Bee also the report 
by E. Borel, La compéence du juge international en équité (Institut de Droit International, 
Brussels, 1984). The above-cited lectures by M. Habicht were published in English by 
the New Commonwealth Institute. 

* Mouskhéli, “L’égutié en droit international moderne,” in Revue Générale de Droit Interna- 
tional Public, Vol. XL, 1933, pp. 347-373; L. B. Orfield, “Equity as a Concept of Interna- 
tional Law,” in Kentucky Law Journal, Vol. XVIII, 1929, pp. 31-57; publications of the 
New Commonwealth Institute, London: W. Friedmann, The Contribution of English 
Equity to the Ides of an International Equity Tribunal (1935); G. Radbruch, H. A. Smith, 
Norman A. Bentwich, A. 8. de Bustamante, Donald A. MacLean, Justice and Equity in the 
International Sphere (1936). 

** K, Strupp, Legal Machinery for Peaceful Change (London, 1937). 
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other means. His “Permanent Court of International Equity” must 
render obligatory decisions and “shall apply the generally recognized princi- 
ples of international justice which ought to be law.” 

In defense of this International Equity Tribunal its advocates point to the 
impossibility of deciding dynamic conflicts on the basis of positive law; to 
the necessity of some peaceful substitute if war as a procedure for revision is 
to be eliminated; to the absence and practical impossibility of establishing an 
effective supra-national legislature; to the fact that international legislation, 
even if practically possible, would, as a political action, be subject to a multi- 
tude of political motives and intrigues, that judicial law-making historically 
antecedes legislation, that remedial equity is everywhere older than remedial 
legislation,” that the examples of the Roman praetor and the English chancel- 
lor prove the feasibility of the proposal. 

But all these arguments are easily rebuttable. The analogy with Roman 
and English law is weak. Not only is the situation of the present times 
different,” but in Rome there was also legislation through plebiscites, in 
England through Acts of Parliament. First of all, the Roman praetor 
acted under the auctoritas populi Romani, the chancellor under the strong 
central authority of the Norman King, an authority which is precisely lacking 
in the international community; both had a compulsory competence and the 
power to enforce their decisions against the recalcitrant. 

Further, what is this “equity” or “justice”? Everybody agrees thatthe , 
term “equity” in international law is not to be taken in the technical meaning 
of “equity” in the countnies of the Common Law; nor can it mean the sub- 
jective ethical conviction of the judge or court. Most writers emphatically, 
reject the idea that this “equity” should be amnderstood in the sense of! 
compromise, and political expediency. Sometimes the idea is expressed 
that equity is not a code, a.sum total of norms, but only a mode of applica- 
tion of the law, that “equity” in itself has no content but is only a regulating 
idea, a functional conception. Everybody agrees further that a decision in 
equity must be a decision according to principles, not an arbitrary decision. 
But according to what principles? Although Friedmann stresses the neces- 
sity of a decision on equitable principles that are more than a loose concep- 
tion of justice, Radbruch shows that equity, since Aristotle’s conception of 
“‘trielxeca,’’ cannot be anything different from “‘justice’’—justice, as he signifi- 
cantly adds, ‘‘as the highest criterion and standard of law-making.” And 
he finds that equity as a purely formal concept is not apt for an equity court. 

In so far as an international decision ex aequo et bono shall be a decision 
even overruling the positive law if inequitable, in so far as it is applied, in 
terms of Roman law, not only juris adjuvand: vel supplend:, but even jurts 

7 Cf, H. Kelsen, The Legal Process and International Order (London, 1935). 

n Cf, W. Friedmann, op. cit., p. 21. 

n “Development of law by means of new rules or changes in old rules through the agence 
of the Courts, has already become an anachronism.” (A. Kocourek, op. ctt., p. 173.) 
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corrigendi gratia, “equity” will indeed mean the same thing as ‘‘general 
justice.” That it is so interpreted where a provision for decisions ex aequo et 
bono appears, Habicht has shown in his lectures. And Strupp in his proposal 
would have his Permanent Court of International Equity decide “according 
to the generally recognized principles of international justice which ought to 
be law.” 

\. It is clear that the establishment of such an equity tribunal is today 
practically out of the question, a mere Utopia. Practice shows that the ez 
aequo et bono clause, even where it exists, is hardly ever invoked, for “litigants 
seek law, and not justice.” The investigations by H. A. Smith (United 

~ States Supreme Court), Bustamante (Central American Court of Justice), 

and Bentwich (Judicial Committee of the Privy Council), furnish convincing 
proof of the impracticability of an International Equity Tribunal. It is, : 
therefore, only logical that most jurists ™ are opposed to this idea, and Scelle, in ! 
his brilliant preface to Strupp’s proposal, definitely annihilates the whole idea. 
Apart from the practical impossibility that every ex aequo et bono decision 

needs the special consent of the parties, is purely voluntary; apart from the 
danger of weakening the prestige of and confidence in an international court, . 
if the equity function is entrusted to the same court, notwithstanding that a 
court is absolutely unfitted for this entirely political function of law-making; 
apart, finally, from the problem of how the equity tribunal will enforce its 
decisions, if they are not obeyed—apart from all that, the whole idea is even 
theoretically wrong: it confuses the essentially different functions of declaring 
and of creating the law. Law-making is a politica? function; and while, no 
doubt, considerations of justice play a rôle, considerations of political ex- 
pediency and compromise— considerations which the International Equit 

Tribunal would be under a precise duty to ignore—are of the utmost impor+ 

tance. The whole proposal starts from the mistaken idea that world history 

can be reduced entirely to court procedure. But this is not so in municipal 
law. The changes of the law, and especially the great and drastic changes, 
are not within the domain of the courts but within the realm of politics. Ifa 
poor devil steals, the judge may even acquit him, if the law so permits, but 
he cannot help him. But here lies the real, the dynamic problem. To deal 
with unemployment, to carry out an agrarian reform, this must be done by 
legislation, not by the courts. 

It is not different in international law. Certainly, in a limited way and in 

smaller matters,” and if the conflicting parties are so disposed, they may 

~ n A, Kocourek, op. cit, p. 47. 

™ Raestad (Collective Security (ed. Bourquin, Paris, 1936), pp. 151-152); Bayón y Chacón 

(ibid., pp. 245-251); Yorke Hedges (op. c., p. 278); Lauterpacht, Webster (Peaceful Change 
(ed. Manning, New York, 1937), p. 21); Dunn (op. cH., pp. 114, 122); H. A. Smith (loc. cit., 

pp. 25-27), Scelle (preface to Strupp, op. cti.). 

» ™ “Radical changes of the law amounting to drastic interference with existing rights have ` 

seldom, if ever, been achieved by the process of judicial legislation.” (Lauterpacht, in- 

Peaceful Change (ed. Manning, New York, 1937), p. 144.) 
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bring about peaceful change through an arbitration ex aequo et bono.” But, 
generally speaking, and in important questions, judicial procedure in equity ` 
is not suitable as a procedure for peaceful change. 

IV. Revision through supra-national legislation. The theoretical premise 
that the problem of revision in municipal and in international law is a legis- 
lative problem leads to the conclusion that legislation’? is the appropriate 
procedure for revision; therefore, in international law, the proper procedure is 
by supra-national legislation.7’ “If peaceful change is to become the rule, if 
it is to occur not simply as an ad hoc expedient for staving off some great war 
or revolution, you must have gome regular method for the perpetual re- 
distribution of power, of wealth, of population, and of the goods of this 
world as well.” 7? According to positive international law, revision of 
treaties or of international situations can be brought about only with the 
consent and by the agreement of all parties concerned. This may be 
practically possible, as the two recent revision conferences at Montreux 
have shown. But to lay down, as Gramsch does, that the consent of all 
parties is an absolute condition, constitutes no progress at all compared with 
the positive law, and fails to solve the problem; for where there is such 
agreement, no difficulty arises. The real problem of revision arises when 
one of the parties, usually the beaiue possidens, docs not consent; and this 
is, in such conflicts, a typical situation. In such cases, practically the, 
most important cases, should war as an instrument of revision be a| 
cluded, overriding supra-national legislation ® alone remains as a suitable 
procedure. ~ 

(Supra-national legislation alone can bring about change peacefully, 
even against the beatus possidens and without: his consent. Only through 


7 Cf. Bolivian-Paraguayan Peace Treaty, Buenos Aires, July 21, 1938, Art. II: “The 
dividing line in the Chaco will be that determined by the Presidents of the Republics of 
Argentina, Chile, United States, Brazil, Peru and Uruguay in their capacity as arbitrators tn 
equity, who acting ex aequo et bono...” (New York Times, July 22, 1938, p. 6.) 

7 “Révisionisme est de la compétence d'un législateur, et non d’un juge.” (Le Fur, op. cù., 
p. 246.) “Tout système de révision est un système de législation.” (Scelle, in the preface 
to Strupp, op. cH., p. XXII.) 

78 Bayón y Chacón, Brierly, Dunn, Lauterpacht, Le Fur, Scelle, Smith, Toynbee, Webster, 
Yorke Hedges. 

1 A. J. Toynbee, in Peaceful Change (ed. Manning, New York, 1937), p. 36. And he 
adds: ‘‘I am afraid one sees no precedents for this in the history of the past.” 

u See Le Fur, op. cit., p. 260; G. Scelle, Théorie juridique de la révision des traités (Paris, 
1936), pp. 90, 95; Lauterpacht: “Peaceful change as an effective institution of international 
law is the acceptance by States of a legal duty to acquiesce in changes in the law decreed by a 
competent international organ. It is the existence of a legislature imposing, if necessary, its 
fiat upon the dissenting State.” (Peaceful Change (ed. Manning, New York, 1937), p. 
141); Clyde Eagleton: “The question is rather: How can you get change without the consent ` 
of the signatories, or without the consent of those who have a legal right which works un- 
justly?” (Proceedings of the American Society of International Law, 1938, p. 177.) 
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supra-national legislation can revision become more than a means for war 
prevention, namely, a means in the interest of international justice, for the 
furtherance of what, as the Cov t pute it in terms of relativist philosophy, 
is “deemed to be just and proper À There is no need to wait for a revision 
problem to become a menace to peace, and revision may be in favor of the 
weak as well as in favor of the powerful. Through the procedure of supra- 
national legislation revision must not be based entirely on expediency and 
on the individual interests of the states whose interests clash, but on the 
interests of the whole international community. The interests of the inter- 
national community as a whole must be the guiding line for legislative revi- 
sion. ‘This is the doctrine of the Spanish Fathers of international law; it is 
the traditional doctrine of the Catholic Church,® of Thomas of Aquinas, - 
and of the new Thomistic school of natural law ®—and here, in law-making, 
natural law has its place. 

But while there can be no doubt that, from a theoretical point of view, 
supra-national legislation is the only adequate procedure for revision’ in 
international law, there can equally be no doubt that, in the present, state of 
affairs of the world and certainly for a long time to comé, it will be 
an utter mmpossl For supra-national. legislation i implies, of course, a 
super-state. ` 

FY. Revision through pamini international legislation. If, on the one hand, 
an elimination of the problem of revision is impossible; if, on the other hand, 
judicial machinery, especially an International Equity Tribunal, is theoreti- 
cally unsound, and supra-national legislation practically impossible, what 
can be done? First, prophylactic measures can be taken which will prevent 
an acute conflict of revisign from arising. It is true that progress in inter- 
national law to the effect that every treaty imposed by force is void ab s 
initio—trom this situation grave problems of revision frequently arise—is not 
to be hoped for, ag long as war is not eliminated; in other words, as long as: 
the organization of the international community remains primitive. But, 
treaties may be concluded only for a short period; they may contain resolu- 






" Scelle (Preface to Strupp, op. cit., p. XX) speaks of the need for an international legis- 
lative organ. “susceptible de dégager objectivement l’intérét de la communauté internationale 
toute entiére.” Cf. also Radbruch, op. ct., pp. 7, 13; P. Zancla, “Sulla revisione det trattati 
mediante dichiarazione degli interessi colletitvi,” in Revue de Droit International (Sottile), 
XMI, 1985, pp. 13-25. 

2 “States as a whole are bound to further the common international good,” said Cardinal- 
Secretary of State Pacelli in an address, 1983 (quoted in D. A. MacLean, loc. et., p. 58). 
Speaking racism and super-nationaliam, the Pope sroney emphasized in July, 1938, 

_ that ‘Catholic means universal.” 

® Cf. Renard, “Les bases philosophiques du drott ‘international et la doctrine du ‘Bien 

Commun’,” in Archives de Philosophie de Drott, 1931, p. 485 et seq.; Gilson, The Philosophy 

. of St. Thomas Aquinas; J. Delos, Commentaire au traité de St. Thomas sur la jusitce; Yves de 
la Brière, “ Les principes chréiiens de Drow International,” in Revue de Philosophie, May-June, 
1926; 8. Michel, La notion thomisie du Bien Commun.. 
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tive conditions or clauses giving the parties a right of denunciation. Re- 
vision clauses can be inserted in treaties; such revision clauses existed long 
before the World War, particularly in treaties of special types; * the Paris 
Peace Treaties of 1919-1920 abound in them; ® they are more and more 
frequent in the post-war treaties,” although their wording, the contemplated 
procedure, their effectiveness, are very different, and vary from rather vague 
and hardly binding phrases to full-fledged provisions of procedure.®’ If a 
treaty gives to the parties not only the right to ask for revision, but also 
fixes the procedure for revision, the carrying out of revision is an execution of 
the treaty itself and, therefore, a problem of positive law. 

But prophylactic measures alone will, of course, be unable to solve the 
problem of revision in all cases. As the problem of revision is by its very 
nature a legislative problem, only a political, legislative procedure is possible. 
The only procedure actually available may be called, in contradistinction | 
to supra-national legislation, primitive international law-making. Three 
methods of approach are available: direct diplomatic negotiations, inter- 
national conference, mediation by third parties, and, in particular, reéstab- 
lishment of the system of the League of Nations as an instrument of peaceful 
change. At the present time there is a difference between different groups 
of Powers, some favoring direct, bilateral negotiations, others the conference 
method. But from an objective point of view, both methods are well 
adapted as procedures of revision. The Covenant, on the other hand, con- 
tains not only Article XIX—which, indeed, is a first, although ineffective, 
approach to a system of gupra-national legislation—but also Article XV, 
which, as the Lytton Report showed, is also a procedure of revision. 

A glance at all these procedures reveals not only their advantages, but also 
their weaknesses: 

(1) Revision through these procedures will be, first of all, a means for 
preventing war. These procedures will be resorted to not so much in the 
interest of justice but in cases where a situstion exists which threatens war. 
Therefore revision will, first of all, favor Powers possessed of sufficient 
‘nuisance-value”’; it will often be at the expense of the weak or of third 
Powers (“policy of compensations”). On the other hand, even powerful 
nations seeking revision are, so to speak, under a necessity not only of exag- 
gerating their grievances, but of creating a war scare, because then, and then 
only, will their desire for revision be taken seriously. Jt follows that nations 

“ E.g., in treaties of alliance (Austro-Hungarian-German alliance, 1879, Art. ITT), in 
treaties instituting international administrative unions. 

t See Kunz, Reviston (1932), pp. 112-114. 

# See R. R. Wilson, “Revision Clauses in Treaties since the World War,” in American 
Political Science Review, Vol. XXVIII, 1934, pp. 901-809. 

81 Cf. the ‘escalator clause” in the London Naval Treaty of 1930; for an elaborate revision 
clause, the British-Egyptian Treaty of Alliance of Aug. 26, 19386, Art. XVI; a unilateral . 
revision clause, Art. 46 of the Sino-Belgian Treaty of 1865 (ef. Permanent Court of Inter- 
national Justice, Series A, No. 8, p. 14). 
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longing for revision must first strive to become powerful militarily. Revision 


and anti-revisionism—notwithstanding high-sounding phrases of ‘‘objective 
justice,” for there is a revisionist and an anti-revisionist ‘‘cant’’—thus be- 
come a, part of the great game of power politics. Revision will depend on 
considerations of power, on the opportune occasion, on a policy of “axes” and 
“blocs.” It will be revision on the basis of political expediency, an sane 
ment on the basis of do wt des, a compromise between clashing national 
interests, where lofty ideals and ethical phrases fulfill the purely political 
mission of stirring up the emotions of masses. 

(2) These procedures of revision will compromise clashing interests of 
individual states, and.not be guided by the “common international good.” 
Or, to express the same thought differently, the only “common international 
good” already sufficiently felt is the preservation of peace; revision, in con- 
sequence; is only a means of war prevention. 

(3) All these procedures of revision, moreover, are voluntary in character: 
they need the consent of the parties, or unanimity of the conference, or the. 
acceptance by the parties of the revisionist proposal of a mediator. All that 
may certainly often be politically possible. But, nevertheless, problems of 
revision are often “beyond the range of voluntary agreement of the par- 


` ties.” 88 Tt is, therefore, clear that peaceful change through these methods, 


in order to be successful, will often have to be aided by immense political , 
pressure, either by the stronger of two Powers or collectively through a 
group of Powers.** Most writers consider such eee pressure compatible 
with peaceful change.*® 

(4) And yet even so there seems to be a limit to ‘‘pegceful change” by 
these methods. Drastic changes of the existing status quo will often have 
no great chance of being achieved by those methods.” In drastic cases, and 
in cases particularly where the problem is beyond the range of voluntary 
agreement, change will be brought about by breach of treaty, by the fait 
accompli. ‘These methods are, no doubt, methods of revision, but it is 
hardly possible to include them in the dubious new phrase of “ aa 
change.” # 

Finally, of course, under this system the possibility will always remain 
that drastic, far-reaching revisions will be achieved or attempted through 


` war or threat of war. 


The problem of revision is, in its deepest meaning, the problem of ‘‘na- 


u Dunn, op. cit., p. 102. 

» So the “European Concert” in the XTXth century. Italy’s and Germany’s policies are 
directed toward the revival of the “European Concert” without the U.S.S.R. Cf. Musso- 
lini’s Four Power Pact; also Rogge, op. cit., p. 106. : 

s Cruttwell, op. cit., pp. 1-6; Dunn, op. cH., p. 84. 

“ Booth, op. cit, p. 20; Dunn, op. ci., p. 12; R. B. Mowat, in New Commonwealth 


» Quarterly (London, 1937), III/1, pp. 5-14. 


2 Against the inclusion: Toynbee, Mowat; pro: Rogge. Cruttwell (op. cii., p. 3) even 
states: “Experience has shown that it is always wisest to face Europe with a fait accompli.” 
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tional sovereignty.” ‘Peaceful change” as a fact, not merely as a word, 
presupposes not an international law between the nations, but an international 
law above the nations. True, much can be done to improve the existing 
procedures for peaceful change. But a philosophical and theoretical analy- 
sis of the problem will prevent us from becoming again the prey of superficial 
illusions which find their expression in slogans. The slogan, indeed, as the 
psychologists tell us, produces on the masses—hence, in consequence, the 
high value of slogans in politics—this magic spell: It seems to offer the cure 
and solution of all troubles, without further effort, especially without the ^ 
need for thinking. After the illusions of “collective security” a word of 
warning is perhaps necessary against a new illusion created by the new phrase, 
“peaceful change.” 


THE RULE OF LAW AND THE DISINTEGRATION OF THE 
INTERNATIONAL SOCIETY 


By Gnora ScHWARZENBERGER 


Sean of the New Commonwealth Institute, London; Lecturer in Inter- 
national Law and Relations at Unaeray College, London 


Prolssor À. L. Goodar, of Oxford, in a paper on ‘The Nature of Interna- 
tional Law” indicates a field of research which has hitherto been somewhat 
neglected by international lawyers. He suggests that “some of the most 
distinguished writers on international law have not sufficiently emphasised 
in their definitions of international law the essential part played by the 
community.” ! This criticism does not, in our opinion, apply only to the 
definition of international law. None of its main issues, such as recognition, 
state responsibility, protection of nationals and property abroad, extradi- 
tion, neutrality, intervention, or the rules of warfare, can be seen in their 
proper perspective if we disregard this background and the fundamental 
changes now taking place in the social environment which Professor Good- 
hart calls the “community.” ? 

It is, however, only fair to add that a good deal of pioneer work on the 
subject had already been undertaken when Professor Goodhart issued this 
challenge.* On the other hand, these problems were regarded until com- 
paratively recently as questions of secondary impertance on the borderline 
between the disciplines of international law, jurisprudence and sociology. If 
the discussion on the existence and character of the international community 
at present attracts more attention than ever before, or if it even appears to 
be one of the main issues at stake, this phenomenon in itself is an indication 
that the “community” is no longer regarded as stable. 

1 Transactions of the Grotius Society, Vol. 22 (London, 1987), p. 41. 

2 For a study of the influence of essential changes in the political and social structure of a 
state on its international status and obligations, see the present writer’s monograph, Die 
Kreuger-Anlethen, ein Beitrag sur Auslegung der tnternationalen Anleihe- und Monopol- 
vertrdge sowie zur Lehre vom Staatsbankerott (Munich and Leipzig, 1931), p.40 et seq.; for the 
effect of a transformation of this kind upon the law of extradition, see an anonymous paper, 
“Extradition to Germany,” in Transactions of the Grotius Society, Vol. 21 (London, 1938), 
p. 191 et seg.; and on the rules of international state responsibility, W. Friedmann, in The 
British Year Book of International Law (London, 1988), p. 118 et seg. 

? Bibliography in Oppenheim-Lauterpacht, International Law (London, 1937), Vol. I, 
p. 11, note 1; and Axel Möller, International Law in Peace and War (London, 1931), Vol. 
I, p. 15. In addition we should like to mention.Max Huber, “Betirdge zur Kenninis der 
soziologischen Grundlagen des V dlkerrechis und der Staatengesellschaft,” in Jahrbuch des öffent- 
lichen Rechts (Tübingen), 1910, Vol. IV; the two books on this subject by Alfred von Verd- 
ross: Die Kinhet des rechilichen Weltbildes auf Grundlage der V olkerrechtsverfassung oe 
1923), and Dis Verfassung der V dlkerrechisgemeinschaft (Vienna and Berlin, 1926); also 
H. A. Smith’s penetrating article, “The Real Weakness of the League,”.in The Nineteenth 
Century and After (London, 1936). 
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Although even the limited task of analyzing past events would not be un- 
attractive, there may be something to be said for the view that the study of 
this process is still of topical interest. It is on the face of it reassuring to 
find that so eminent an authority on international relations as Sefior Don 
Salvador de Madariaga confidently states in one of his latest books: “The 
basis of the present work is that a world community exists. We have smug- 
gled that truth into our store of spiritual thinking without preliminary dis- 
cussion. We start with this preconceived idea or guess of our instinct that 
there exists a world community.” With the intellectual honesty which is 
one of his main characteristics, he adds the significant words: “ We moderns 
have not only immediately guessed or felt the world community, but begun 
actually to assert, create and manifest it, though we do not know yet what 
the world community is, what are its laws, what are its principles, nor how it 
is going to be built in our minds.” 4 

These admissions themselves make a closer study of the problem ad- 
visable, and the urgency of such an undertaking becomes even more evident 
when they are contrasted with the more pessimistic warnings of other leading 
statesmen. The Secretary of State of the United States speaks, in a recent 
address, of a “world growing internationally more and more disordered and 
chaotic”; ë and Mr. Sayre analyzes the situation thus: 


During the past few years, and particularly during the last few 
months, events have taken place which challenge the very existence of 
international order, and, indeed, the very fundamentals upon which 
alone a, Christian civilization can be built. The supreme question 
which we and all the world face today is whether or not we are to live 
henceforth in a world of law or a world of international anarchy.® 


A similar note is struck on the other side of the Atlantic. The Prime 
Minister of Great Britain expresses his “feeling of rev j e foll 
mankind” 7” and is “appalled at the prospects.” 8 Mr. Eden paints the 
picture in still darker colors: ‘It is utterly futile to imagine that we are in- 
volved in a European crisis that may pass as it has come. We are involved 
iņ a crisis of humanity all the world over. Weare living in one of those great 
periods of history which are awe-inspiring in their responsibilities and in 
their consequences. Stupendous forces are loose, hurricane forces.” ? 


‘The World’s Design (London, 1988), p. 3. 

8 Cordell Hull, “The Spirit of International Law,” address before the Tennessee Bar 
Association, June 3, 1988 (U. 8. Govt. Printing Office, Washington, 1938), p. 14. 

€ Broadcast address by Francis B. Sayre, Assistant Secretary of State, Washington, June 
6, 1938, “American Foreign Policy” (Washington, 1988), p. 1. See also Nicholas Murray 
Butler’s address on “The Abdication of Democracy,” June 1, 1938, reported in the New 
York Times, June 2, 1938. 

’ Speech at Birmingham, Feb. 4, reported in the London Times, Feb. 5, 1938. 

2 Speech at Boughton House, Kettering, July 2, reported tbid., July 4, 1938. 

* Address at the annual dinner of the Royal Society of St. George, April 26, reported tibid., 
April 27, 1938. 
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In France, M. Daladier, Prime Minister and Minister of National Defense, 
exhorts his countrymen to rally at this vital moment, “car tout un monde 
est en train de se transformer autour de la France. Car une formidable 
métamorphose s’accomplit chaque jour derriére les fleuves et les mon- 
tagnes qui la bordent et si l’on ne tenait compte que du déchainement de 
forces brutales, il semblerait que notre destin soit d’étre entrainé par cette 
tourmente.” 1° 

Nor are the totalitarian states silent in this chorus of anxiety and pessi- 
mism which may be fittingly concluded by the German Chancellor: ‘The ; 
organization of human society is menaced. No single State structure will; 
collapse, but a confusion of leagues, the new human dissension, has fallen 
upon the world. . . . The world around us is filled with wars and rumors of 
wars. Unrest fills the nations and revolution shakes many countries.” 1 

A situation which calls forth such alarming statements from leading poli- 
ticians on both sides of the Atlantic is a challenge not only to statesmen 
but also to students of international law and relations. It is their especial 
task to examine the connection between their own subject and the general 
social environment, to analyze the repercussions which such a movement 
may have upon their customary conceptions and values, to adapt these in the 
light of experience, to contribute to the deeper understanding of this critical 
situation, and, if possible, to find adequate means of escape from the 
impasse. !? 


10 Speech at Lyons, June 5, reported in Le Temps, June 6, 1938. Addresses in a similar 
vein by the representatives of other member states of the League of Nations may be found 
in the Minutes of the January session of the League Reform Committee and of the 101st 
session of the League Council, i 

u Proclamation at the opening of the 9th N.S.D.A.P. Congress, reported in the Western 
Mail, Sept. 8, 1937. Herr Hitler expressed similar views in his speech at the state banquet 
in Rome, May 7, reported in the London Times, May 9, 1938. 
` B Any investigation of such borderline problems is outside the scope of “pure” legal 
research, if its function is limited, as Kelsen suggests (Reine Rechislehre (Leipzig, 1934), pp. 
9-10), to an analysis of legal rules as such and their relation to each other. Legal research, 
we believe, has to apply the sociological method as well as the logical and dogmatic. If 
this is admitted, the question of whether an examination of the kind we propose belongs to 
the sphere of law proper or to that of the sociology of law, becomes merely a matter of 
finding the appropriate scope for legal research. It must, however, be emphasized that 
the refusal of the lawyer to investigate from his own angle the relation of the legal system 
to the wider issues of social life, in short, law as a historical reality, must inevitably lead 
to sterility of legal research, especially in a period of crisis and transition. See on this point 
the excellent lectures by Dietrich Schindler: ‘Contribution a l'étude des facteurs sociologiques 
et psychologiques du droit international.” (Recueil des Cours de l'Académie de Droit Inter- 
national, Tome 46 (1933), p. 235 ei seq.) 

18 Here we follow in the footsteps of Max Huber, who even before the war asserted that 
the science of international law can maintain its leading position only as long as it is 
able to see beyond the present. (“Beiträge zur Kennints der soztologischen Grundlagen des 
Vélkerrechis und der Staatengesellschaft,”’ reprinted in Berlin, 1928, pp. 6-7.) See also 
Lauterpacht, The Function of Law in the International Community (London, 1933), 
p. 434 et seq. 
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THE SOCIAL SUBSTRATUM OF THE INTERSTATE SYSTEM AND THE FUNCTIONS OF 
INTERNATIONAL LAW 


The diplomatic documents, decisions of tribunals and legal literature 
referring to the social substratum of the interstate system have one feature 
in common—the highly liberal terms in which they describe it. It is vari- 
ously called the international community, the community or concert of civi- 
lized states, the community of international law, the family of nations, the 
international fraternity, and the society of nations.“ Since, however, there 
are obviously nuances of meaning, it seems advisable to keep strictly to the 
terminology which most nearly corresponds to the nature of these group re- 
lations, especially as sociological research makes a clear distinction between 
the two main groups of social relations—community and society. In ac- 


u“ A few examples may be selected at random: 

(a) The term “international community” is frequently used in Oppenheim-Lauterpacht’s 
International Law (London, 1937), Vol. I, e.g., p. 18. The same phrase is to be found in 
the dissenting opinion of Mr. Weiss in the case of the 8.8. Lotus, Permanent Court of Inter- 
national Justice, Series A, No. 10, p. 43, and is expanded to “the international community 
of modern States”’ in a judgment of the Commercial Tribunal of Luxemburg, 1930 (Annual 
Digest, 1929-1930, p. 8). To give an example from diplomatic practice, the term “com- 
munity of Christian nations” is used by Don D. F. Sarmiento (Chile) in a note to Señor 
Ribeyro, May 1, 1864. (Digest of the Diplomatic Correspondence of the European Statea, 
1856-1871 (Berlin, 1932), Vol. I, No. 470.) 

(b) “Family of nations” as equivalent to “international society” or “international 
community” is used by H. Lauterpacht in The Function of Law in the International Com- 
munity (London, 1933), pp. 421 . In The Family of Nations (New York, 1938), p. 106, 
Nicholas Murray Butler distinguishes between a “genuine” and a “merely nominal” family 
of nations. The term is aleo contained in a judgment of the Court of Appeals of New York 
in 1923 (235 N. Y. 255, 139 N. E. 259). A complementary extmple from state correspond- 
ence may be found in the note from Manuel al Tocornal á los Ministros de Relaciones exteriores 
de las Potencias extranjeros, May 4, 1864. (Digest of Diplomatic Correspondence, cited 
above, Vol. I, No. 471.) Sarcasm is perhaps not entirely absent from the Rescript of the 
Emperor of Japan of March 27, 1933, in which he announces that the withdrawal of his 
country from the League of Nations does not mean that it “will isolate itself thereby from 
the fraternity of nations.” (A. B. Keith, Speeches and Documents on International 
Affairs, 1918-1937 (London, 1938), p. 268.) 

(c) “International Society” is used by Charles Cheney Hyde in his article on “The In- 
fluence of Mental Reservations on the Development of International Law,” in this JOURNAL, 
VoL 24 (1930), p. 358; by J. S. Reeves in his lectures on ‘La communauté internationale,” in 
Recueil des Cours del’ Académie de Droit International, Tome 3 (1924), p. 17; and by Arrigo 
Cavaglieri in Lezione di Diritto Internazionale (Naples, 1925), p. 8. The term is also to be 
found in a judgment of the U. 8. Circuit Court of Appeals, First Circuit, 1822 (2 Mason’s 
Reports 409). 

(d) “Community of international law” (V dlkerrechisgemetnschaft) is a term particularly 
favored by German authors. See Alfred von Verdross, Die Verfassung der V dlkerrechts- 
gemeinschaft (Vienna and Berlin, 1926), and Karl Schmid, Die Rechtsprechung der ständigen 
Internationalen Gerichtshofs (Stuttgart, 1982), p. 39. 

(e) The interchangeability of these terms is particularly noticeable in Lauterpacht’s 
book (see (b) above), and in Art. 1 of the resolution on the recognition of new states and 
governments adopted by the Institute of International Law at Brussels, April, 1936. 
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-cordance with this established practice, a community may be defined as a - 
social group in which behavior is based on the solidarity of members, & co- 
hesive force without which the community cannot exist.4 

‘The Permanent Court of International Justice was confronted with this 
problem when it had to define the term “community,” which occurred in} 
Article 6, Paragraph 2 of the Convention of November 27, 1919, between 
` Bulgaria and Greece. The Court was asked, infer alia, to give an opinion í 
in an advisory capacity on the criterion to be applied in order to determine 
the nature of a community within the meaning of the above Convention.¥ 
The Bulgarian Government maintained that “a community, being a legal 
‘fiction, only exists in virtue of the law of the country in question.” | The 
Court, however, distinguishing between a commune—the product of public 
municipal law'’—and a community composed in this case of s minority, de- 
clared itself i in favor of a ee ee and refused to give the 

spe 2B. eral traditional conception.” 


By esaditibin which rs 80 <n a part j in Eastern countries, 
the “community” is a group of persons living in a given country or 
locality, having a race, religion, ee and traditions of their own 

J and united by this identity of race, religion, language and traditions in a. 
, with a view oe preserving their traditions, 
maintaining their form of worship, ensuring the instruction and up- 
bringing of their children in accordance with the spirit and traditions 

of their race and rendering mutual assistance to each other.” 


The criterion of solidarity is the decisive test ip the classification of social 
groups/and if this bond is lacking, or is not Strong enough to create the 
necessary cohesive force, the collective entity fulfils another function—the 
adjustment of diverging Mnterests. Thisis the essential feature of a society. 
Whereas the members of a community are united in spite of their individual 
existence, the members of a society are isolated in spite of their association.*® 


1 Ferdinand Tönnies, in Gemeinschaft und Gesellschaft (Leipzig, 1985), p. 3 ef seg.; Max 
Weber, Grundriss der Soztalékonomik, III Abteilung, Wirtschaft und Gesellschaft (Tübingen, 
1922), p. 21; Salvador de Madariaga, Theory and Practice in International Relations (Lon- 
don, 1937), pp. 10-11. See also Sir Henry Sumner Maine, Ancient Law, Its Connection 
with the Early History of Society and Its Relation to Modern Ideas (London, 1980), p. 180 
et seg., and note 20 below. 
` 16 Permanent Court of International Justice, Series B, No. 17 (The Greco-Bulgarian 
Communities”), p. 5. 1 Ibid., p. 6. 

1s The ‘commune’ is a territorial district constituted by public municipal law as an 
administrative and political unit, and remaining the same, no matter who its inhabitants 
may be.” (Ibid., p. 29.) f 

1° Thid., p. 21. The Court reaffirmed this decision in its Advisory Opinion of April 6, 
1935, on ic Minority Schools in Albania. (Series A/B, No. 64, p. 11.) 

» Tönnies, op. cH., p. 40; Weber, loc. cit., pp. 21-22. We would accordingly maintain 
that the group defined by Oppenheim-Lauterpacht (ep. ctt., Vol. I, p. 11) as a community 
is either “neutral” or a society (“the body of a number of individuals more or less bound 
together through such common interests as create a constant and manifold intercourse be- 
tween the single individuals”), and that the “society” described by J. L. Brierly in his 
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Neither group could exist without a cohesive force and an interdependence 
between members. There is, however, a decisive difference between the ties 
created by a community and by a society—a difference which affects the 
nature of the law in those social groups, as the law fulfils a completely differ- 
ent function in each of them. 

The law which regulates the life of a community such as a family or of an 
organization such ag the Catholic Church, generally formalizes only custom- 
ary behavior, which would be observed even without its existence; it defines 
the relations between members which the majority regards as substantially 
sound and adequate, and finds its main justification in its application to ab- 
normal situations. It is the visible expression of common values and of re- 
lationships which are as such a valid and binding reality-for the greater part 
of the members. 

On the other hand, the law regulating the relations between the members 
of a society such as a joint stock company has to fulfil a different function. 
Its purpose is to prevent the bellum omnium contra omnes, or to make limited 
coöperation possible between individuals who, being anxious to maintain and 
improve their own positions and seeking primarily their own advantage, are 
therefore at the best only prepared to apply in proportion to their actual 
power the principle of reciprocity in their relations with each other. 


It is vital to recognize thig correlation between a community or a society 
and the different functions of their respective legal systems * ete ane 
generally acknowledged to be a period of transformation which may lead to 
further integration or disintegration. 2 At such a juncture the fundamental 


changes which have been taking place in the social structure of a group and 
in its legal system can only be revealed by research into both these aspects 


article on “The Rule of Law in International Society” (Aca Scandinavica Juris Gentium, 
1936, p. 4) is a community. (“A society needs a spiritual as well as a material basis; it 
cannot exist without what Rousseau called the ‘volonté générale, a sentiment among its 
members of community and of loyalty, of shared responsibility for the conduct of a common 
life, and it is just here that doubts of the existence of an international society find their 
justification.”) It need hardly be mentioned that from the standpoint of detached socio- 
logical analysis, no preference is given to the one or to the other type of group relations. 
Wolgast, unlike Max Weber, whose approach to these problems is entirely unbiased, also 
makes this distinction between community and society; he and other recent German writers 
on international law, however, attempt to imply a political ideology in the distinction between 
the international “society” and the “community” of the German people, created in their 
opinion by National Socialism. See in this connection, Eduard :Bristler, Die V dlkerrechts- 
lehre des Nattonalsozialismus (Zürich, 1938), p. 99 et seg. 

uJ. L. Brierly, lec. cit., p. 3. See also John Westlake, Chapters on the Principles of 
International Law (Cambridge, 1894), p. 3; J. S. Reeves, loc. cit., p. 51; and Sir Alfred 
Zimmern, “International Law and Social Consciousness,” in Transactions of the Grotius 
Society, Vol. 20 (London, 1935), p. 43. 

4 Alejandro Alvarez, “La crise de la vie internationale et les grands problèmes interna- 
ttonauz,” Revue de Droit International, 1937, p. 284: “Nous sommes, comme aT époque de la 
Révolution française de 1789 dans une période de transition ... dun Droit International 
ancien à un Droit International nouveau.” 
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of the problem. Has the function of international law in the past and in 
the present been primarily to witness agreements on issues indifferent from 
the standpoint of a proper community, to stabilize power positions, or to give 
expression to common conceptions of value? An examination of these 
questions, as well as of the social forces responsible for the development of 
international law, seems to open the way to a deeper understanding of the 
crisis of the interstate system and its legal order. 


THE GRADUAL ELIMINATION OF SPIRITUAL STANDARDS OF VALUE FROM 
INTERNATIONAL LAW 


Modern international law, as we understand it, would not have been con- 
ceivable in the unum corpus Christianum of the Middle Ages, when there was 
no need to distinguish between national and international law. The dis- 
tinction between the two is closely connected with the disintegration of the 
omnium Christianorum una res publica.” The former Civitas Christiana was 
broken up by ideological wars between the Catholic and Protestant Powers, 
and a bellum omnium contra omnes seemed inevitable. It was at this mo- 
ment, when the gulf was widening between entities which had formerly been 
held together by a common creed, that new cohesive tendencies became 
apparent. 

Thinkers and writers, confronted with the internecine wars and chronic 
anarchy of their time, again became conscious of the fundamental values 
common to Catholics and Protestants alike. In conformity with the spirit 
of the age, this realization was fused with the Renaissance rediscovery of 
classical philosophy and its conception of humanity as & “society of beings 
endowed with reason.” ‘Thus the pyramidal structure of the medieval com- 
munity, which had culminated in the jurisdiction of the Pope and Emperor, 
was replaced by the principle of the Christian natural law: ‘‘Coniunctio 
hominum cum Deo, coniunctio hominum inter sese.” It was in an atmosphere 
still permeated by a universalistic spirit that the Christian law of nations was 
born. 

At a time when the Christian law of nations was still more an aspiration 
than a reality influencing the practice of interstate relations, and before the 
specific obligations it involved could contribute decisively to the integration 
offa community based on its principles, a new process had begun. The age 
of discoveries brought the five continents of the world into contact, and the 

3 An illuminating exposition of the driving forces behind this development may be found 
in Lionel Curtis’ Civitas Det (London, 1984-1937). See also ©. van Vollenhoven, The Law 
of Peace (London, 1986), p. 6 et seg.; M. Bonn, The Crumbling of Empire (London, 1938), 
p. 15 et seg.; and N. Bentwich, The Religious Foundations of Internationalism (London, 
1933). 

H A De Jure Belli ac Pacts (Oxford, 1925), Bk. I, Ch. 1, p. 34. Bee also James 
Brown Scott’s introduction to Grotius, ibid., Vol. IT, p. XXX, and Coleman Phillipson’s 
introduction to Alberico Gentili, De Jure Belli Libri Tres (Oxford, 1933), VoL TI, p. 12a. 

# Further details in von Verdross’ study, cited in note 14 (d), p. 39 et seg. 
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characteristic stamp of this relationship was the active and dominating part 
played throughout by the European countries. In the first place, these 
Powers asserted their claim to annex the newly discovered territories as a 
right derived from natural law and justified by the fiction of the territorium 
nullius. Whenever this principle was not applicable, the right of com- 
merce with the non-European countries was asserted, and gradually developed 
from an imperfect into a fundamental right.?? The non-Christian states 
were also as a matter of course regarded as subject to the Christian law of 
nations, although it was sometimes admitted that “they may, on some points 
of the law of nations, be entitled to a very relaxed application of the prin- 
ciples, established by long usage, between the States of Europe, holding an 
intimate and constant intercourse with each other.” 238 

A more complicated problem faced the Christian states in the attitude of 
China, where the Western traders were contemptuously regarded by officials 
of the “ Middle Kingdom” as representatives of “immature and uncivilized ” 
peoples. The Christian law of nations was here confronted with another 
system of law claiming potentially universal validity.2” The European and 
American nations were content to maintain the principle of equality of states 
against this assertion,*?® and in the Near as well as in the Far East, a tempo- 
rary solution, corresponding to the respective strength of the Powers, was 

liound in the Capitulation Treaties, which the Western Powers regarded as 
“essential to the peaceful residence of Christians within these countries, and 
the successful prosecution of commerce with their people.” # 

Thus, by the formal admission of the Ottoman Empire to “participate in 
the public law and concert of Europe,” * and by the extension of the Euro- 
pean-American law of nations to the Far Eastern states, the Christian law 
of nations gradually came to be applied by all sovereign states i in their rela- 
tions with one another. 

The original standards of value underlying this legal system were affected 
in two ways by this development. It followed from the nature of the rela- 
tions between the Western and Eastern states that the latter accepted the 


% Oppenheim-Lauterpacht, op. cit., Vol. I, p. 438: “territory . . . inhabited by natives 
whose community is not to be considered as a State.” 

27 Vittoria, On the Indians (Washington, 1917), pp. 152-3; Gentili, op. cit., Vol. IT, p. 89 
et seg.; Lowes Dickinson, The International Anarchy, 1904-1914 (London, 1937), p. 68; 
Max Huber, loc. cit., pp. 5.and 35; von Verdross, Völkerrecht (Berlin and Vienna, 1937), 
p. 201. 

28 The Hurtige Hane case, High Court of Admiralty, 1801 (3 C. Rob. 324); see also the 
Madonna del Burso case (4 C. Rob. 169), and H. A. Smith, loc. ctt., Vol. I, p. 14 et seg. 

2 See Jean Escarra, La Chine et le Droit International (Paris, 1931), and Earl H. Pritch- 
ard, The Crucial Years of Early Anglo-Chinese Relations, 1750-1800 (Pullman, Wash., 
1936, Research Studies of the State College of Washington), particularly the pertinent 
observations on pp. 107 and 111. 

3 Wheaton’s Elements of International Law (ed. A. B. Keith, London, 1929), Vol. I, . 
p. 30. i In re Ross, U. B. Sup. Ct., 1891 (140 U. 5. 453). 

2 Art. 7 of the Treaty of Paris (1856). 
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new rules unwillingly as an unavoidable necessity, and regarded the obliga- 
tion to keep them rather as a question of prudent outward conformity than 
as a moral duty.” On the other hand, the fact that international law was 
applied between states regardless of their attitude towards the religious. 
foundation of the Western states helped to let slip into oblivion the spiritual 
basis and historical sources of this legal system. The Christian law of na- 
tions was thus identified with, and gradually replaced by, the international 
law of civilized nations.” 

Is there any criterion by which it can be decided whether a state belongs to 
the ‘civilised and commercial nations of the world,” as they are called in a 
judgment of the Supreme Court of Hongkong? Tn the absence of any 
formal procedure under international law it was mainly left to writers to elu- 
cidate the question of admission toits domain. Commercial agreements and 
the awards of national and international tribunals on the treatment of 
foreigners in contravention to the minimum standards of civilization,’ pro- 
vide further material for analysis. 

From these sources it may be concluded without undue generalization that 
& civilized state must give protection to the life, liberty and property of for- 
eigners more or less in accordance with the liberal traditions of the “barger- . 
liche Rechtsstaat.” 33 Only in exceptional cases, such as religious, national or 
racial minorities, have international treaties laid down minimum standards 


a Thus the judgment quoted above in note 31 rightly speaks of “the assimilation of ita. - 


(the Japanese) system of judicial procedure to that of Christian area See also Sir 
Thomas Holland, Lectures on International Law (London, W323), p. 37. 

* Lord Coleridge, C. J., in the Queen v. Keyn ({1876] 2 Exch. Div. 68, 153-154); United 
States v. the Schooner La J gune Eugénie (1822, 2 Mason’s Reports 409); the Antelope (U. 8. 
Sup. Ct., 1825, 10 Wheaton 664; the Paquete Habana, the Lola (U. S. Sup: Ct., 1900, 175 
U. 8. 677); Holland, op. ci., p. 41 et seg.; F. E. Smith and N. W. Sibley, International Law 
as Interpreted during the Russo-Japanese War (London, 1907), p. 9; Wheaton, op. ctt., 
Vol. I, p. 30; Axel Maller, International Law in Peace and War (London, 1931), Pt. I, 
p. 10; Art. 88, par. 3 of the Statute of the Permanent Court of International Justice. 

% The Prometheus case (2 Hongkong Law Reports 207). 

*See Hyde, International Law (Boston, 1922), Vol. I, pp. 17 and 49; and Kunz, “Zum | 
Begriff der ‘Nation Civilisée’ im Modernen Völkerrecht, ” Zeitschrift für öffentliches Recht, Vol. 
VII, p. 86 et seg. 

37 Typical examples are the El Triunfo Co. case between the United States and San Sal- 
vador, 1902 (U. 8. Foreign Relations, 1902, p. 859), and the Roberts case between the United 
States and Mexico: “That test is, broadly speaking, whether aliens are treated in accordance 
with ordinary standards of civilization.’ (A. H. Feller, Mexican Claims Commissions 
1923-1934 (New York, 1985), p. 148.) See also Edwin Borchard, The Diplomatic Protec- 
tion of Citizens Abroad (Washington, 1915), pp. 27.and 28; H. A. Smith, loe. cii., pp. 18 
and 31; the present writer’s monograph (cited in note 2), p. 34, note 1, pp. 42-43, 45; and 
. W. Friedmann’s articles in The Contemporary Review, 1987, p. 62 ef seg., and in the Fort- 
nightly, 1937, p. 482 et seg. 

38 The German Supreme Court identifies ‘“ziotlisterte” and “birgerliche Rechtastaaten” 
, which form “eine in der Neuzeit immer mehr anerkannte Kultur- und Rechtsgemeinschaft.”’ 
R. G.Z. 80, p. 264 ef seg.) See on this decision the present writers monograph, p. 13, cited 
above, note 2. 
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of civilization for the treatment of nationals by their own state. In these 
agreements the status of the protected groups is likened to that of foreigners, 
and even improved in comparison with the latter when special consideration 
is granted to the community as distinct from the individuals composing it.*° 
Thus the continual process of the secularization of international law moved 
another step away from its historical sources and original spiritual basis. 
A certain degree of efficiency in the running of the state machinery, a measure 
of toleration and a minimum concern for the individual as such, had become 
the only standards of uniformity still required by international law. 

The process of the elimination of spiritual values from international law 
was carried to its logical conclusion by the legal doctrine of positivism which 
considerably accentuated and accelerated the development described above, 
and which reached its climax at the end of the nineteenth and beginning of the 
twentieth centuries.‘ According to this school of thought, states are subject 
to international law only by their express or implied consent. It depends on 
the extent of the realism of these writers whether the concept of consent com- 
prises “all the facts through which common consent can possibly come into 
existence” 4 or whether certain sources are dogmatically excluded from the 
sphere of implied consent without due regard for the actual practice of 
states. Whereas the latter interpretation forfeits its claim to positivism on 
account of its method, and may more appropriately be called voluntarism, 
the former at least gives spiritual values an opportunity of creeping into the 
realm of international law through the back door of implied consent. The 
vital difference between the development so far discussed and this attitude is, 
however, apparent. Formerly the law was a truth to be sought after, but 
now it becomes the equivalent of the will of those who give or refuse their 
consent. The relation between international law and spiritual and other 
standards of value ceases to be regulated by a process of subconscious growth, 
and becomes dependent on the will of those whose behavior is to be restrained 
or refined by the law. Thus the last remnants of the old universalistic con- 
ception of law disappear and an atomistic outlook wins the day. 

JThe doctrine of positivism finally broke down the distinction between 
civilized and uncivilized states, which had been the last remaining barrier to 


3 Particularly instructive in this respect are the documents contained in the Digest of 
the Diplomatic Correspondence of the European States, 1871-1878 (Berlin, 1937), Vol. I, 
Nos. 3, 11, 456, and 497; Clemenceau’s letter to Paderewski of June 24, 1919, and the views 
expressed by the Permanent Court of International Justice in the cases of the German 
Settlers in Poland (Series B. 6, p. 24), and of the Minority Schools in Albania (Series A/B, 
No. 64, p. 19). 40 Oppenheim-Lauterpacht, op. ei., Vol. I, p. 99. 

u Ibid., p. 23. See also pp. 15, 17, 27-28; Anzilotti, Lehrbuch des Volkerrechis (Berlin 
and Leipzig, 1929), p. 48 e seg., particularly p. 53. 

£ For an outspoken but justified criticism of this attitude, see von Verdross, “Les Prin- 
cipes générauz applicables aux rapporis internaltonaux,” Revue Générale de Droit Interna- 
itonal Public, 1938, p. 44. See also J. L. Brierly, The Law of Nations (London, 1936), pp. * 
39-45, on the fiction of implied consent; and Viktor Bruns, “Völkerrecht als Rechtsordnung,” 
Zeitschrift für ausldndisches öffentliches Recht und Völkerrecht (Berlin), 1929, p. 12. 
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indiscriminate heterogeneity. In the words of a distinguished representative 
of this school of thought: “La famille des nations est l’ensemble des États 
(civilisés et non civilisés) et des autres sujets du droit international public.” * 
This “achievement” has been tellingly interpreted by Professor H. A. Smith: 
In practice. we no longer insist that States shall conform to any 
common standards of justice, religious toleration and internal govern- 
ment. Whatever atrocities may be committed in foreign countries, we 
now say that they are no concern of ours. Conduct which in the nine- 
teenth century would have placed a government outside the pale of 
civilized society is now deemed to be no obstacle to diplomatic friendship. 
This means, in effect, that we have now abandoned the old distinction 
between civilized and uncivilized States.“ 


THH PRINCIPLE OF THE BALANCE OF POWER, AND THE FUNCTIONS OF 
INTERNATIONAL LAW BEFORE THE WORLD WAR 


The development outlined above shows that international law has less and 
less expressed the common standards o e which permeated the interstate 
system in its opening stages. This trend leads Sir Alfred Zimmern to con- 
clude that ‘‘positive international law, so called, has no claim to the name 
of law” and that 

in breaking loose from its religious and ethical origins it has for- 
feited its ancient claim to the obedience of Christian governments and 
their peoples: its claim on the others has never been direct, but only 
derivative. Thus its hold over the Japanese depended, as Mr. Keynes 
would put it, on a double bluff. The Japanese were expected to respect 
international law because their Christian cdlleagues in the Family of 
Nations did so. And their Christian colleagues were expected to do so 
in virtue of a discarded theory based on a belief that had become ex- 
tinct. Can we wonder that both in the East and in the West the bluff 
has been called? # 


With all due deference to this distinguished author, this conclusion does not 
necessarily follow from his and our premises. It may be concluded from our 
analysis that a law which lacks any spiritual standards of value is not a 
community law, and that, the interstate system, as it has developed, cannot 
any more be regarded as acommunity. This does not, however, exclude the 
possibility that the law of nations can be regarded as a society law. Does 
then international law fulfil the functions of a society law, and what is its 
relation to other regulating principles in the interstate sphere? 

a society in which, as we have pointed out, the interests of members are 
primarily conflicting, the main concern of each entity must necessarily be 
directed towards self-preservation. The society of states which has devel- 
oped out of the disintegration of the Civitas Christiana is composed of nations 
too strong and too self-conscious to permit any of its members to attempt to 

8 Karl Strupp, Éléments du drott international public (Paris, 1930), Vol. I, pp. 7-8. 


# Radio address on ‘Where the League Failed,” The Listener (London, 1988), p. 183. 
45 “The Decline of International Standards,” in International Affairs, Vol. 17 (1988), p. 11. 
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solve the problem of self-preservation by means of imperial universality.) 
On the plane of power politics, therefore, the only realistic alternative for 
those countries which were neither geographically nor politically in a posi- 
tion of exceptional security, was provided by the principle of the balance of 
power, the only factor of relative stability in a world divided by alliances 
and counter-alliances. As the experience of four centuries has proved, by 
this method peace can only be preserved by continuous efforts at balancing 
in order to avert the ever-present danger of the preponderance of one or 
other group. This principle, which was tried out in the microcosm of 
sixteenth-century Italy, has become the regulator of the European state 
system, and has not been confined to that continent.” 

It would be rash to conclude that this principle is incompatible with the 
existence of international law. While it must be admitted that in case of 
conflict the rule of law has so far had to give way to the necessities of the 
maintenance or reéstablishment of the equilibrium, it can nevertheless be 
shown that subject to this “higher law,” international law has fulfilled func- 
tions typical for any legal system of a society. 


The international law of peace has directly served to register and stabilize 
the equilibrium achieved by force in the fundamental peace treaties 


between 1648 and 1815. In addition, the development of generally 


4 For a more detailed account of these questions, see the present writer’s The League of 
Nations and World Order. A Treatise on the Principle of Universality in the Theory and 
Practice of the League of Nations (London, 1936), pp. 4-18. 

47 The following notes illustrate the attitude of the United States to the principle of the 
balance of power in the middle of the nineteenth century: “The President recognises to a 
certain extent the European idea of the balance of power. If the principle has any founda- 
tion at all, the independence and stability of these United States just in their present form, 
properties and character, are essential to the preservation of the balance bétween the nations 
of the earth as it now exists. It is not easy to see how France, Great Britain, Russia, or 
even reviving Spain could hope to suppress wars of ambition which must inevitably break 
out if this continent of North America, now, after the exclusion of foreign interesta for three- 
quarters of a century, is again to become a theatre for the ambition and cupidity of European 
nations.” Mr. Seward to Mr. Drayton (Paris), April 22, 1861. 

“The equilibrium of nations, maintained by this republic, on the one side, against the 
European system on the other continent, would be lost, and the struggles of nations in that 
system for dominion in this hemisphere and on the high seas, which constitutes the chief 
portion of the world’s history in the eighteenth century, would be renewed. The progress 
of freedom and civilisation now so happily inaugurated would be arrested, and the hopes 
of humanity which this the present century has brought forth would be indefinitely post- 
` poned.” Mr. Seward to Mr. Clay (St. Petersburg), May 6, 1861. (See Digest of Diplo- 
matic Correspondence, 1856-1871, op. cit., Vol. I, pp. 68-87.) 

For the working of this principle in Central Asia, see Digest of Diplomatic Correspon- 
dence, 1871-1878, op. ci., Vol. I, p. 20; and in South America (“balance of the States of 
the Plata”), ibid., p. 63 et seq. 

48 A list of these a constitutions of Europe or even of the world” has been compiled by Ernst 
Wolgast, in V dlkerbund und Völkerrecht, Vol. 3 (1938), pp. 251-252. See algo the interesting 
argument contained in the opinion by tho Advocate General to the Earl of Halifax, Nov. 30, 
1764, in Smith, loc. cit., VoL I, p. 3. 
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recognized rules for diplomatic intercourse assisted in the avoidance of 
conflicts not provoked by a serious disturbance of the balance system, 
and, as long as such major issues did not arise, international law could con- 
tribute freely to regularize and thus to simplify the relations between the 
Powers 0n a basis of mutuality and reciprocity. Within these limits its bind- 
ing force does not depend essentially on the availability of external force in 
case of violation. An order founded on these principles can rely on the 
penalizations inherent in its social machinery; that is, the fear of each partici- 
pant that he will be excluded from the benefits of the system if he repeatedly 
violates his obligations.*® l 

It is hardly surprising that in such circumstances it was not possible to 
limit the right of states to resort to war. For the threat of war always re- 
mained the ultimate means of preventing another Power from aiming at pre- 
ponderance by measures short of war; and actual resort to war presented the 
final method of forestalling or redressing an essential and otherwise irremedi- 
able disturbance of the equilibrium. For this reason the distinction between 


just and un unjust wars, which writers on natural law attempted to make, could 


only be reco d theoretically, or the interests of justice and the balance 
had to be identified with one another.® 


This situation also explains why efforts for disarmament and for arbitra- 
tion on vital issues could arouse only academic interest in the pre-war 
period. European statesmen were not prepared to replace the principle of | 
the balance of power by a comprehensive rule of law, and half measures, in 
their opinion, could only hamper the working of the principle on which the 
international society was founded. 

Such an attitude does not, however, exclude the possibility that even dur- 
ing wars fought with the limnited purpose of reestablishing the old or founding 
a new equilibrium, internatio unction on the 
condition that the rules-of warfare and neutrality do not unduly interfere 
with this particular object_of the belligerents. The rules of warfare could 
thus be gradually relaxed because ise principles of chivalry and humanity were 
applied reciprocally, and conformity to them did not interfere perceptibly 
with the ultimate object of war.” Similarly, the determination of the rights 
and duties of neutrals was identical with the typical interests of belligerents. 
Normally they were interested in preventing both the preferential treatment 
of the opponent by neutral Powers and any violations of neutral rights which _ 
would drive them into the enemy’s camp,” thus extending the scope of the- . 
war so as to endanger the achievement of the main object of a balance of 

4° See on this question B. Malinowski’s fascinating study, Crime and Custom i in ae 
Society (London, 1932), particularly pp. 28, 26, 41, and 58. 

© See Vattel, Le Dron des Gens (London, 1758), Vol. I, Liv. IL, ch. 111, §§ 45-49. 

z A convenient collection of the real views of the representatives of the greater Powers dur- 
_ing the Hague Peace Conferences may be found in es Dickinson, The International 


“Anarchy (London, 1937), p. 375 ef seq. 
® Oppenheim-Lauterpacht, op. cit., Vol. Il, p. 187. 8 Tbid., p. 608. 
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power conflict. On the other hand, the Napoleonic Wars are sufficient evi- 
dence of the theory that as soon as a war ceases to be a duel of this kind and 
develops into a life and death struggle, rules of war which had formerly been 
solemnly proclaimed are completely disregarded if they seriously disad- 
vantage one of the belligerents.™ 

‘The history of international law seems to indicate that within the radius of 
the European balance of power system this principle overrides international 
law in case of conflict between them. During a period when the equilibrium 
is relatively steady, the vested interests of the balance system work along 
lines parallel to those of international law. The reason may either be that 
the law of nations is used directly in order to stabilize the power situation, or 
to fulfil other functions in which, irrelevant though they may be to the 
balance, all members are equally interested, in accordance with the prin- 
ciple of reciprocity. If the upheaval of the balance system becomes un- 
avoidable, and results in a war in which the belligerents do not lose sight of 
the fact that a new equilibrium is their object, or do not make it a convenient 
pretext for the attainment of other aims incompatible with the balance 
principle, the law of warfare can still function in the manner described 
above. 

It follows from what has already been said that the influence of a balance . 
of power system tends to decrease or even to vanish towards the edges of its 
radius of activity, corresponding with an increase of the chances of interna- 
tional law to fulfil the function of a society law, or even to assist in the process 
of the integration of a gaographically limited community. 

In analyzing from this point of view the period preceding the World War, 
two other factors must be kept in mind, both of which have played a decisive 
part in limiting the working margin of international law—nationalism and 
imperialism. ‘To show how the principle of national self-determination 
affected the precarious balance system, we cannot do better than quote from 
an Austrian Circular of 1858 addressed to Austrian representatives at foreign 
Courts: 


The pretension of forming new States, according to the limits of na- 
tionalism, is the most dangerous of all utopian schemes. To put for- 
ward such a pretension is to break with history; and to seek to carry it 
into execution in any part of Europe is to shake to its foundations 
the firmly organized order of States, and to threaten the Continent 
with subversion and chaos. 


Similarly, the principle that the flag follows trade or even stimulates com- 
mercial expansion was bound to lead to additional friction and to a race 
between the Powers anxious to preserve the balance of acquisitions in the 
“Black Continent,” or of spheres of interest and influence all over the world.® 


& Oppenheim-Lauterpacht, op. cit., Vol. IT, p. 498 et seg. 
s Digest of Diplomatic Correspondence, 1856-71, op. ct., Vol. I, p. 87. 
% See the present writer’s monograph (cited in note 46 above), p. 44. 
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It was at this period that positivism reached its climax, and we can now 
understand why Hegel’s conception of the state and his doctrine of unlimited 
sovereignty came to be regarded as a convincing philosophical and legal 
interpretation of the rôle of the state.” At a time when the Powers of the 
world were grouping themselves around the Triple Alliance and the Triple 
Entente, it had become meaningless to distinguish between civilized and 
uncivilized states. What mattered in the international sphere was no 
longer the standard of civilization, but the possession of sufficient power to 
weight the scales in one’s own favor. For this purpose any ally sufficiently 
powerful fulfilled the requirements of the supreme “law,” and it would have 
been beyond the pale of permissible hypocrisy to refuse him a place in the 
subordinate system of international law. 

The World War, the inevitable outcome of the balance of power system, 
could not be fought with the limited purpose of a balance of power war for the 
very reason of its gigantic scope and the immense sacrifices it involved. Its 
immediate objects were forgotten only too soon, to be replaced by issues that 
had never entered the thoughts of any of the leading statesmen on either side 
in its initial stages. It was therefore only natural that the experiences of the 
Napoleonic Wars were repeated on a larger scale: again the rules governing 
actual practice between belligerents as well as between belligerents and 
neutrals moved further and further away from the law which had been laid 
down in the pre-war period.® 


THE INTENSIFIED DISINTEGRATION OF THE POST-WAR SOCIETY OF NATIONS 
AND THE RULE OF LAW 


The Peace Treaties of 1919, the charters of the post-war society of 
nations, suffered from the initial incompatibility of their objects. It was the 
avowed raison d'être of the League of Nations to unite the “general andcom- ; 
mon family of nations” 5° under the rule of a community law proper. Its 
essentials can be summarized as universality, homogeneity of democratic 
structure in member states, pacific settlement of international disputes in- 
cluding problems of revision, collective security, disarmament, and free 


8’ Hegel, Grundlinien der Philosophie des Rechts (1821), $$ 237, 238, 331, 333. See also 
Alfred von Verdross, Die Einheit des rechilichen Wellbildes (Tübingen, 1923). On the 
influence of Hegel’s conception of the state, particularly on English idealistic philosophy 
(Bosanquet), see H. Lauterpacht, Private Law Sources and Analogies of International Law 
(London, 1927), p. 47 ef seg. Other causes which contributed to this development are the 
reaction against the ideological abuses of natural law, the identification of the natural law of 
the 17th and 18th centuries with the natural law, tendencies towards codification combined 
with conscious efforts for the reform of international law, and the influence of empirical 
natural science on the methods of social science. 

5s See James Wilford Garner, International Law and the World War (London, 1920), 
particularly Vol. I], pp. 49 st seg., 317 et seg., and in Transactions of the Grotius Society, 
Vol. 22 (London, 1937), p. 4. 

88 Third point of Wilson’s “Five Particulars,” Charles Seymour, The Intimate Papers of 
Colonel House (Boston, 1926-1928), Vol. IV, pp. 70-71. | 
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trade, at least among members.’ It was, on the other hand, hard to inter- 
pret the clauses relating to territorial settlement and colonies, unilateral 
disarmament and demilitarization, reparations and one-sided commercial 
concessions otherwise than as an attempt to establish a hegemony over the 
former Central Powers in obvious contradiction not only to the principles of 
the Covenant, but to any balance of power system. 

Limited space does not permit us to go deeper into the “peace guilt” 
controversy than to state that during the two decades that followed the war, 
League members were either unwilling or unable to give precedence to the 
aims of the Covenant over the Peace Treaties proper. To have attempted to 
do so would have implied a limitation of sovereignty on their part, which 
would in its turn have involved the necessity of sacrificing the most cherished 
monopolies of the domaine réservée: armaments, raw materials, markets, and 
migration; and it would have implied the endowment of the newly established 
community of nations with legislative, judicial, and administrative organs 
similar to those of other federal institutions. 

As such a policy was never seriously considered by state practice, it re- 
mains to trace the effects of the more “realistic” approach on the rule of law 
in the post-war society. The Peace Treaties constituted for the vanquished 
states the part of international law which governed their vital relations with 
the outside world, and their provisions frequently even went so far as to in- 
terfere with important aspects of their internal life. It is not therefore 
surprising that a good deal of objectively justified criticism was hurled not 
only at these treaties, but at the whole system.of international law, of which 
they came to be regarded as a symbol. Sometimes sincerely, often as an 
only too convenient pretext, arguments of natural law and ethical considera- 
tions were used to attack a system of law which was now having to pay a 
heavy price for the victory of positivism. 

Nor was this tendency limited to the former Central Piren: On the 
other side were states such as Italy and Japan, who were not content with 
their share of the spoils. Satisfied empires like Great Britain and France had 
already outgrown their youthful enthusiasm as empire-builders. They had 
become more and more conscious of the duties and burdens imposed upon 
them by possessions they no longer regarded as opportunities for exploita- 
tion, but as responsibilities. Nevertheless, their attitude looked like hypoc- 
risy to those for whom imperialism seemed to offer an easy way out of internal 
difficulties and a chance of achieving the political prestige demanded by 
their exalted nationalism. 

To their dismay these states found their way blocked by the League of 
Nations. Not only had potential objects of imperial expansion become 
their equals as members of the League, but even their territorial integrity 

& On the first two points see the present writer’s The League of Nations and World Order, 


p. 19 ef seqg.; and on the last, see Point Three of Wilson’s Fourteen Points, and Art. 23 (e) of 
the Covenant. 
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had been guaranteed by all members of the collective system, solemnly 
pledged to apply for their protection the then still formidable Article 16 of 
the Covenant. 

Thus a situation was created where a casual status quo was perpetuated, 
and no machinery for peaceful change was provided. In these circumstances, 
the question cut bono? was bound to arise. It was to be expected that those 
who asked themselves this question should come to the conclusion that such 
a system of international law was nothing but an ideological cloak, intended 
to disguise the vested interests of the interstate sphere, and to serve as a ` 
first line for their defense. It was not, however, a representative of these 
dissatisfied Powers who so emphatically siceeed his cous as to the sacred- 
ness of treaty obligations in all circumstances: 


When we are told that contracts must be kept sacred, and that we 
must on no account depart from the obligations which we have under- 
taken, it must not be forgotten that we have other obligations and 
responsibilities, obligations not only to our own countrymen, but to 
many millions of human beings throughout the world, whose happiness 
or misery may depend on how far the fulfilment of these obligations is 
insisted upon by the one side and met by the other.™ 


If the-question of war debts led the representative of one of the victorious 
nations to considerations of this kind, countries more vitally affected by 
the post-war settlement were still more likely to search for more effective 
remedies than those offered by the law for the redress of wrongs they regarded 
as unbearable. Two states in the Near East had shown the most feasible 
and practical means of achieving these ends—-Tufkey by national resurrec- 
tion and victory in the field, and Persia, in 1927, by unilateral repudiation of 
the capitulations.and the éestablishment of tariff autonomy.” 

It is not necessary to go into details to understand this development, in so 
far as it affects the rule of law. Suffice it to say that the concentration of 
national efforts in the dissatisfied countries on attaining a maximum of power 
for external use led to an increasing control of the state over the individual 
politically (authoritarianism and totalitarianism), as well as economically 
(high tariff policy and autarchy), a policy which in the long run was bound to 
affect even the countries opposed to it on principle. Such a situation could 
‘not fail to have a profound effect on interstate relations. Its immediate 
consequences were an unparalleled armaments race, increasing mutual dis- 
trust and the constant danger of a major war. The effect of the atmosphere 
of suspicion and distrust upon the maintenance of international law is sym- 

& Neville Chamberlain, House of Commons, Dec. 14, 1932. (Keith, Speeches and Docu- 
ments on International Affairs, 1918-1937, Vol. I, p. 235.) 

@ See ibid., p. 144 et seg. 

a See F. E. Lawley, Collective Economy (London, 1988); Emile Girard, La crise de la 
démocratie et le renforcement du pouvoir exécutif (Paris, 1938); the articles by v. Mises, 
Röpke, Whitton and Heilperin, in The World Crisis (London, 1938), p. 243 et seg.; and Fried- 
mann, loc. cif. (note 2 above), p. 118 et seg. 
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bolized by the names Chaco-Boreal, Manchukuo, Abyssinia, Spain, China, 
Czechoslovakia and Austria. 

The system provided by the Covenant and the Kellogg Pact for the 
prevention of war has completely broken down in the course of a process 
which may be described as a de facto revision, transforming the Geneva sys- 
tem into what Lord Cranbourne has called a non-coercive League.“ Viola- 
tion of treaties, aggression without declaration of war, foreign intervention in 
civil war, disregard for the most elementary rules of warfare, withdrawal of 
recognition from de jure governments, premature recognition of rebels, es- 
tablishment of puppet administrations, piracy in the air and on the sea by 
“unknown” Powers—the ever-increasing lawlessness of the last few years 
illustrates a situation which can only be described as anarchy. 

Why should the most powerful nations of the world, themselves affected 
by these acts of violence, have tolerated such a situation? Some of the cir- 
cumstances altered by measures of peaceful but unilateral change, such as the 
rearmament of the former Central Powers or the occupation of the Rhine- 
Jand in defiance of the Peace Treaties, were carried out along the line of least 
psychological resistance. There was no doubt that the unilateral imposition 
of such restrictions was incompatible with any standards of equality and 
justice, and as their extension to the victorious Powers on a basis of reciproci- 
ty was out of the question, these unilateral actions freed the other govern- 
ments from the necessity of giving their formal consent, which they could 
otherwise hardly have avoided. As none of the Western democracies was 
prepared to fight for the, principle of the sanctity of treaties—a principle in 
some of these cases hardly justifiable—formal protests were the only answer, 
and no adequate measures were taken to uphold fhe rule of international law. 

In other cases such as the Italo-Abyssinian war, France was ostensibly 
dominated by the object of preventing a rapprochement between Italy 
and Germany; and in Italy as in other countries, the dictator’s trump card— 
the threat of communism and anarchy in the event of defeat—did not fail to 
take the expected trick. 

As the Spanish war made only too evident, the policy of the democratic 
states was also influenced by the diverging sympathies of the supporters of 
the rival factions, neutralizing each other to a certain extent, and overriding 
even indisputable permanent interests of their foreign policy. 

Last, but certainly not least, the aggressors were well aware that the 
democratic states were still prepared to make practically every sacrifice of 
prestige and interest in order to avoid a general conflagration—a fact which 
gives a still wider margin of power to the policy of threat and force, as long as 
it is limited to specific and concrete objectives. 


64 Sce the present writer’s articles on this subject in The New Commonwealth Quarterly, 
Vol. LI, pp. 262 et seq., 360 ef seg.; the result of the New Commonwealth Institute’s enquéle 
on this subject (tbid., Vol. IV, p. 60 ef seg.), and the article by Josef Kunz, tbid., Vol. IV, p. 
131. 
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The parallel, if not concerted, efforts of Germany and Italy, culminating in 
the reintroduction of conscription in Germany and the occupation of the 
Rhineland during the Italo-Abyssinian war, and the coöperation of all the 
Powers of the Triangle by simultaneous action in Spain, China and Austria, * 
seem, however, to mark the beginning of a new period—the appearance of an 
alliance on a world scale, which, in accordance with the rules of the balance of 
power game, is only too likely to lead to corresponding counter-alliances and 
to attempts at establishing a new equilibrium.” 

Nothing has better shown the elemental force of the balance system than 
the volie-face of the U.S.S.R., which, fearful of aggression in the East and in 
the West, joined the League in 1934, and subsequently concluded alliances 
with France and Czechoslovakia. 

Any attempt at this stage to derive lessons from the recent crisis over ` 
Czechoslovakia might well be regarded as premature. One feature, however, 
seems so obvious and important from our standpoint that we feel bound to 
mention it en passant. What we have seen these last few weeks was not-an 
alignment of groups of Powers more or less equal in strength—but an over- 
whelming concentration of strength against two or three Powers. The 
characteristic feature of the situation is that no real balance existed, but that 
the fiction of a balance system was created in a peculiar way. As long as the 
outbreak of war was still imminent, the factor which gave additional strength 
to the side inferior in power consisted in its greater willingness to risk a world 
war. When the fiction of the balance had to be maintained at the conference 
table, this could be achieved only by the application vf what we may call the 
principle of the artificial balance of power, that is to say, the exclusion from 
the conference room of one of.the great Powers and one of the disputants, 
both belonging to the same group. In addition to the forces of nationalism 
and imperialism which made it increasingly difficult to maintain the balance 
immediately before the war, other disturbing elements are now at work: 
political and economic authoritarianism and totalitarianism and the forma- 
tion of ideological fronts are endangering or destroying the unity of some 
countries, and increasing the power of others to put pressure upon their 
opponents. They contribute to further disintegration and distortion, there- 
by making still narrower the working margin of the rule of law in the inter- 
national society of the post-war period. 

The more the immense rearmament and the repeated successes of the 
Triangle induce the Western democracies to forget their original ‘guilt 
complex” and to make their whole weight felt, the more promising are 


% See v, Freytagh-Loringhoven, in Vélkerbund und Völkerrecht, Vol. 2 (1935), p. 519 
et seg.; also the significant passage on the subject in his article “Poltik und Recht,” in 
Europäische Revue, 1938, pp. 258-254; and Virginio Gayda’s article “Die Achse, Österreich 
und die europdische Lage,” ibid., pp. 274-275. 

æ See G. P. Gooch, “The Grouping of the Powers,” in The Contemporary Review, 1938, 
p. 129 et seg. 
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the chances of international law. It must, however, be realized that the 
legal system does not condition, but, as in the pre-war period, is itself con- 
ditioned by the principle of the balance of power, which is again becoming 
the overriding regulative force in international society. 


CONCLUSIONS 


An analysis of the development of modern international law shows that its 
original standards of value were completely eliminated during the gradual 
process which, starting from the Christian law of nations, led w/a the law of 
civilized nations to the victory of positivism and voluntarism. Itis apparent 
from the correlation between community and society and their respective 
systems of law that whatever community may have existed during the 
initial stages of the law of nations, it has gradually been transformed into a 
society. 

In pre-war Europe, the political system of alliances and counter-alliances, 
which brought in its train the balance of power as a means of preserving 
peace, was the overriding force. Within its limits, international law could 
fulfil the functions of a society law which is ‘founded on mutuality and 
reciprocity” *’ only in subordination to the requirements of this system. 
The law of nations either directly served the objects of the balance system or 
pursued aims not incompatible with it. Even before the World War the 
forces of nationalism and imperialism threatened to reduce to unlimited 
anarchy the balance system on which the working of international law de- 
pended. In the post-war period additional disintegrating forces were 
brought into play by the incompatibility between the two main objects of 
the Peace Treaties—hegemony over the former Central Powers on the one 
hand, and on the other an organized community of the “fully self-governing” 
nations of the world based on the comprehensive rule of law. Amongst them 
primary importance must be attributed to the tendencies towards both poli- 
tical and economic authoritarianism and totalitarianism. This development. 
has led to a de facto revision of the Covenant, transforming the collective 
system of Geneva into a non-coercive League, and to a transitional period of 
scarcely checked anarchy. 

A new balance system on a world-wide scale is, however, reasserting itself, 
and as long as it lasts, the prospects of the maintenance of international law. 
within its radius increase. Nevertheless, it would be contrary to experience 
to assume that the law of nations can take more than a secondary place as 
: long as it is subject to the requirements of such a political system, and further 
attempts at codifying or extending interstate arbitration on ‘political,’ 
i.e., Vital issues between states participating in the new balance system or 
affected by it, seem correspondingly unlikely to meet with success. 

At such a critical juncture it seems to be within the province of the interna- 
tional lawyer to state the conditions without which international law in our 

“U. S. Supreme Court, 1895, in Hilton v. Guyot (159 U. S. 113). 
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time can neither act as a society law, nor assist in the transformation of the 
present society into a community of nations. 

It is inherent in the very nature of any balance system that it prevents 
international law from functioning as a supreme society and still less as a com- 
munity law. The society of nations cannot be relied upon to develop into a 
community by a “natural” process,’ but this does not of course exclude the 
possibility that such a planned process may take into account and make use 
of any trends in the same direction, such as appear in the courageous award 
of Judge Manley O. Hudson who, in the Diversion of Waters from the 
Meuse case between The Netherlands and Belgium, held that equity is part 
of existing international law.® 

Without some minimum program of standards of behavior between na- 
tions, any further attempts at conscious planning seem doomed to failure. 
It is the merit of the United States Secretary of State to have made sugges- 
tions in his declaration of July 16th, 1937,7° which—to judge from the replies 
of sixty-one governments—might be regarded as acceptable by the majority 
of states. It seems certain, however, that, whatever their attitude towards 
this declaration, neither the rule of a society nor even of a community law 
can be established between states without some ‘“‘basic rules of conduet.” 

Although it would perhaps be too much to expect universal conformity to 
any such general standards at the present moment, new tendencies towards 
cohesion have accompanied the disintegration of the universal post-war s0- 
ciety. The Powers of the Triangle are united as much by similar ideologies 
and the fear—real or pretended—of communism assby common interests, It 
is not likely that countries such as France, the British Commonwealth and 
the United States will join an ideological bloc of this kind, but it is more prob- 
able that, existing side by side with one bloc of totalitarian states and another 
covering one sixth of the earth, as does the U.S.S.R., they will become more 
and more conscious of the positive values common to their countries and 
practiced in their internal as well as in their external affairs. The lesser 
European states, whose very existence would be threatened by a clash between 
the greater Powers, are drawing closer together and developing among 
themselves embryonic organs of federalism.“ The collaboration between 
the Scandinavian countries (reinforced for limited purposes by Belgium and 


88 See the stimulating study by Karl Mannheim, Mensch und Gesellschaft in Zeitalter des 
Umbaus (1935). 

6 Permanent Court of International Justice, Series A/B, No. 70, pp. 76-78. 

77See George A. Finch, “Secretary of State Hull’s Pillars of Enduring Peace,” this 
JougNAL, Vol. 31 (1987), p. 688 et seg.; Arthur K. Kuhn, “Observations upon Secretary 
Hull’s Principles of Enduring Peace,” ibid., Vol. 82 (1938), p. 101 e seg.; and the present 
writer's analysis of the declaration and the replies received from sixty-one governments, in 
Transactions of the Grotius Society, Vol. 23 (London, 1988), p. 147 e seq. 
. “For details, see a paper read by E. Jickh at the New Commonwealth Conference at 
Pontigny, August, 1938, which will be published in the New Commonwealth Quarterly. 
See also the author’s monograph cited in note 2 above, p. 40 e seq. 
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The Netherlands), the Union of the Baltic States, the Polish policy of draw- 
ing a cordon sanitaire from the Baltic to the Black Sea, or the rapprochement 
between the Balkan Union and Bulgaria—these attempts at federalism ona 
regional basis, together with the revitalization apparent in the democratic 
states, are the most constructive trends which can at present be traced among 
the ruins of the classic interstate system. Only the future can tell whether 
these tendencies will lead to the establishment of several realms of interstate 
law, no longer connected by the general principles of law formerly recognized 
by all civilized states; to a new universal society regulated primarily by the 
balance principle, and only secondarily by international law; or to a commu- 
nity in which the rule of law is transformed from an aspiration into a living 
reality. 


RESPONSIBILITY OF STATES FOR ACTS OF INSURGENT 
GOVERNMENTS 


By Hare Suvan 


There are two generally accepted modes of classifying insurgent govern- 
ments: (1) according to their purpose, and (2) according to their success or 
failure. If the aim of an insurgent government is to secede and form a new 
state, it is normally referred to as a seceding government; and if its aim is to 
overthrow and replace the de jure government within the old state, it is 
normally spoken of as a mere insurgent government. 

Both a seceding government and an insurgent government may in turn 
be classified according to their success or failure. If a revolutionary govern- 
ment of either kind is ultimately successful in establishing itself in power, it 
comes to be known as the government of a successful revolution either of 
the old or of a new state; if it fails of success, it is known as the government 
of an unsuccessful revolution. Writers commonly speak of these two types 
of insurgent governments as local and general de facto governments,! 

The purpose of this study, based chiefly on cases decided by international 
courts of arbitration, is to determine the international legal status of insur- 
gent governments, or to discover the extent to which the state is bound by 
acts of such governments. For this purpose the, above classification of se- 
ceding and non-seceding insurgents on the one hand, and successful and 
unsuccessful insurgents on the other hand, will be constantly kept in view. 


I. GOVERNMENTS OF SUCCESSFUL REVOLUTION 


1. Successful Insurgents in an Old State. It appears that at the beginning 
of the nineteenth century the question whether the state is bound by acts and 
contracts of an insurgent government which succeeds in overthrowing the 
titular government and in establishing itself in power was still a matter of 
diplomatic controversy. During the French Revolution and the Napoleonic 
period the ruling sovereigns of Europe steadfastly held to the principle of 
legitimacy and legitimate succession, and denied that the state was bound by 
acts of a “usurper.” The United States, on the other hand, in controver- 


1 See especially Borchard, Diplomatic Protection (New York, 1915), p. 208 ff.; Wiesse, Le 
droil international appliqué aux guerres civiles (1898), pp. 242-243; Rougier, Les guerres civiles 
et le droit des gens (1903), p. 486 ff.; Larnaude, “Les gouvernements de fait,” Rev. Gén, de 
Droit Ini., 1921, 471; Gemma, “Les gouvernements de Jott,” Recueil des Cours de l Académie 
de Drott Talenahonal Vol. IV, passim; Spiropoulos, Die de facto Regierung im Völkerrecht 
(1926), Ch. I; Podesta Costa, Ensayo sobre las luchas civiles y el derecho internacional 

. (Buenos Ayres, 1926), p. 57; Podesta Costa, Efectos internacionales de la actuación de los 
gobiernos de facto (Buenos Ayres, 1924), passim; Noél-Henry, Les gouvernements de fait 
devant le juge (1927), passim. l 
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sies with France and with the Two Sicilies involving damages inflicted upon 
American property by de facto rulers exercising actual and exclusive control 
over the domains of legitimate sovereigns who had been driven out and de- 
prived of their power, took the position that de facto possession of power was 
sufficient to render the state liable for acts of successful insurgents. In 
the controversy with France the Department of State said: 


It may be true, as alleged by Baron de Damas, that the King of 
France, in reascending the throne, ‘‘could not take, nor has taken, 
the engagement to satisfy all the charges imposed on him as indemnity 
for the acts of violence and for the depredations committed by the 
usurping Government” [of Napoleon]; and yet the obligations of 
France to redress those acts and depredations may be perfect. It is not 
necessary to discuss the question of usurpation which is put forward. 
It is sufficient for us that those acts and depredations proceeded from 
the actual Government of France; and that the responsibility of France 
to make reparations for wrongs committed under the authority of any 
form of government which she may have adopted, or to which she may 
have submitted, from time to time, can not be contested.* 


During the controversy with the Two Sicilies, the principle that the state 
is liable for acts of the de facto “Sovereign” was admirably expressed in a 
note addressed by William Pinkney, United States special envoy, to the 
Marquis di Circello, Foreign Minister of the Two Sicilies, under date of 
‘August 26, 1816. In this note it was pointed out that 


history is full of examples to prove, that the undisturbed possessor 

of Sovereign Power insany society, whether a rightful possessor or not, 

with reference to other Claimants of that power, may not only be the 

lawful object of allegiance, but by many .of his acts, in his quality of 

Sovereign, de facto, may bind the society, and those who come after 

a as Rulers, although their title be adverse to, or even better than 
i8 OWN. ... 

It will not be pretended, that a merchant is called upon to investigate, 
as he prosecutes his traffic, the title of every Sovereign, with whose 
Ports, and under the guarantee of whose plighted word, he trades. He 
is rarely competent. There are few in any station who are competent 
to an investigation so full of delicacy, so perplexed with facts and 
principles of a peculiar character, far removed from the common con- 
cerns of life. His predicament would be to the last degree calamitous, 
if in an honest search after commercial profit, he might not take Gov- 
ernments as he finds them, and consequently rely at all times upon the 
visible exclusive acknowledged possession of Supreme Authority. If he 
sees all the usual indications of established rule; all the distinguishing 


2 Mr. Clay, Sec. of State, to Mr. Brown, Minister to France, May 28, 1827, H. Ex. Doc, 
147, 22nd Cong., 2d Bess., 15-16; Moore, Digest, I, pp. 249-250. The same principle is 
restated by Mr. Van Buren, Sec. of State, to Mr. Rives, Minister to France, July 20, 1829, 
ibid., pp. 18, 22-24; and by Mr. Rives, iid., p. 180. 

The history of the French indemnities to citizens of the United States, under the conven- , 
tions of 1803 and 1831, is given in Moore, Int. Arb., V, pp. 4899, 4447. The indemnities 
paid by France to other Powers are noticed in the same volume, p. 4862. 
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concomitants of real undisputed power; it cannot be that he is, at his 
peril, to discuss mysterious theories above his capacity or foreign to 
his pursuits, and moreover, to connect the results of those speculations 
with events of which his knowledge is either imperfect or erroneous. 
If he sees the obedience of the People, and the acquiescence of neigh- 
bouring Princes, it is impossible that it can be his duty to examine, Be 
fore he ships his merchandize, whether it be fit that these should acquiesce 
or those obey. If, in short, he finds nothing to interfere with or qualify 
the dominion which the head of the society exercises over it, and the 
domain which it occupies, it.is the dictate of reason, sanctioned by all 
_ experience that he is bound to look no farther. 

It can be of no importance to him that, notwithstanding all these 
appearances announcing lawful rule, the mere right to fill the Throne 
is claimed by, or even resides in, another than the actual occupant. 
The latent right (supposing it to exist) disjoined from and controverted 
by the fact, is to him nothing while it continues to be latent. It is 
only the Sovereign i in possession that it is in his power to know. It is 
with him only that he can enter into engagements. It is through him 
only that he can deal with the society. And if it be true, that the 
Sovereign in possession is incapable, on account of a conflict of title 
between him and another, who barely claims, but makes no effort to 
assert his claim, of pledging the public faith of the society and of. the 
Monarch to Foreign Traders, for commercial and other objects, we are 
driven to the monstrous conclusion, that the society is, in effect and 
indefinitely, cut off from all communication with the rest of the world 

. if a Sovereign, entirely in possession, is not able, for that reason 
alone, to incur a just responsibility, in his political or corporate charac- 
ter, to the Citizens of other Countries, and to transmit that responsibil- 
ity, even to those who succeed him by displacing him, it will be difficult to 
show that the moral capacity of a civil society is any thing but a name, 
or the responsibility of Sovereigns any thing but a shadow.* 


As an ultimate result of these controversies both France and the Two 
Sicilies subsequently accepted liability for acts of so-called usurping govern- 
ments and paid indemnities to citizens of the United States. This may be 
regarded as the triumph at least in the sphere of diplomacy of the de facto 
principle, according to which a successful insurgent government can bind 
the state, over the principle of legitimacy, according to which the state can 
be bound only by acts of the legitimate sovereign. 

Beginning in about the second half of the nineteenth century the question 
whether the state is bound by acts and contracts of successful insurgents 
appears to have been regarded primarily as a judicial question and was al- 
most uniformly referred to international tribunals for adjudication. The 
recorded decisions of international courts of arbitration on this point are, 
without exception, in conformity with the view adopted by the United 

3 Mr. Pinkney, United States Special Envoy, to the Marquis di Circello, Foreign Minister 
of the Two Sicilies, Aug. 26, 1816, 5 British and Foreign State Papers, p. 206 et seg. See also 
, Moore, Int. Arb., V, p. 4576. 


4 For an account of the indemnities paid ‘by France and the Two Sicilies to the United 
States, see Moore, Int. Arb., V, pp. 4399 and 4576. 
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States during the controversy with France and the Two Sicilies, that is, 
they affirm the principle that the state is bound by acts of successful insur- 
gent governments. Strangely enough, one of the first cases decided was a 
claim by France, which had previously opposed the de facto principle, against 
Peru. This case is something of a cause célébre and furnishes a serious doc- 
trinal discussion of the question under consideration. ) 

In 1869 the constitutional Government of Peru entered into a contract 
with Dreyfus Brothers & Company of Paris and Lima for the sale of two 
million tons of guano, with a monopoly of resale in the markets of Europe 
and its colonies. In return, Dreyfus Brothers agreed to advance money for 
a Peruvian loan. Subsequently various disputes arose between the parties, 
resulting not only in the modification of the original contract but also in 
pecuniary claims by Dreyfus Brothers against Peru. These claims the 
Peruvian Government was not inclined to pay because it took exception to 
some of the accounts of the creditor company. These claims were still 
outstanding against Peru when in 1879 the de facto government of Pierola 
came into power.as a result of the war with Chile. The Pierola govern- 
ment was recognized by France, which subsequently became the claimant 
in this case, and by England, Germany, Belgium, and the United States.® 
Upon assuming dictatorship, Pierola entered into negotiations with Dreyfus 
Brothers for the purpose of obtaining money to finance his government, 
but especially to continue the war with Chile. On January 7, 1880, the 
guano contract was renewed with certain modifications, and the Pierola 
government tentatively agreed to assume liability for a certain sum of 
money in liquidation of the old claims of the company. It was agreed at 
this time that this matter of old claims should be submitted to the Peruvian 
courts for final determination, but later the company decided to ask Pierola 
to arbitrate the matter instead. On April 3, 1880, the company wrote to 
Pierola “that they entrusted to him the decision of the questions in dispute 
and that they accepted his decision in advance,” and on April 13 Pierola, 
“using his exceptional powers, undertook the solution.” Consequently, 
from April 13 to November 18, 1880, he rendered various decisions which, 
passing judgment on all the points in dispute, fixed the balance of the credit 
of Dreyfus Brothers & Company against Peru at the sum of 16,908,564.62 
Peruvian soles. This was ultimately approved by the Court of Accounts 
and confirmed by an authentic act or decree of Pierola, as head of the state, 
with the consent of his council. 

After the fall of Pierola in 1881, and at the end of a period of political 


5 For the circumstances of Pierola’s coming into power, see Franco-Chilean Arbitral Tri- 
bunal of 1901, Decisions, passtm. 

€ The government of Pierola was recognized by France on Feb. 14, 1880, and by England 
on April 13, 1880. Other European Powers took similar action at about the same time. 
Franco-Chilean Arbitral Tribunal of 1901, Decisions, p. 129. For recognition of the Pierola 
government by the United States, see Moore, Digest, I, p. 156. 


82 _ SHE AMERICAN JOURNAL OF INTERNATIONAL LAW 


uncertainty which lasted from 1881 to 1886, when the constitution of 1860 
was reéstablished, a Peruvian law of October 25, 1886, declared “all the 
internal acts of the government performed by Nicolas de Pierola null,” 
including the contractual settlement with Dreyfus Brothers & Company. 
France supported the demands of Dreyfus Brothers based on this settlement, 
and formulated the diplomatic claim against Peru, which claim the two 
- countries ultimately agreed to submit for final decision to the Franco- 
Chilean Arbitral Tribunal of 1901. Before this tribunal Peru denied liabil- 
ity for the claim on the ground, inter alia, that the Pierola government was 
unconstitutional and that its acts did not conform to the precepts of the 
constitution of 1860. The Peruvian Government invoked the authority of 
Calvo 7 and of Klüber è in support of its contention that the illegal origin 
of a government invalidates all its governmental acts, save in the case where 
such acts conform with the old constitution and the old administration. 
France, on the other hand, argued that Peru was bound because the Pierola 
government was the de facto government of that country and was recognized 
as such by foreign Powers. 

The tribunal expressly rejected the Peruvian view, and held that the con- 
tract between Pierola and Dreyfus Brothers & Company was a valid contract, 
and that as long as the Pierola government had given proof of vitality and 
had exercised de facto power to the exclusion of every other government, the 
recognition of the Dreyfus debt by that government “ought to be consid- 
ered as validly approved by the legal representative of the Peruvian state of 
that time and as binding in respect to Peru.” eIt further declared, as a 
matter of general principle, that the extent to which the state is bound by 
acts and contracts of a de facto government does not depend in any degree 
upon the legality or illegality of its origin, but solely upon the fact of exclu- 
sive control and undisputed supremacy, and said: 


.. . that asolution which would deny under Pe of illegitimacy legal 
effect to contracts had with a government de facto at a moment when 
such government was the only recognized organ of the nation, would 
imply the negation even of the idea of a state . . . that the distinction 
proposed . . . between acts conformable and acts not conformable to 
the old constitution from the point of view of their validity is not 
justified; that it is rejected expressly or impliedly by all the authors 
.. . that in effect the constitution of the state is only in the most gen- 
eral sense of the word a mode according to which the state is organized, 
or, following another definition, the ensemble of the rules written or 
unwritten which determine the attributes of political powers and the 
relations of those who govern with those who are governed . . . that 
it is clear that these attributes and these relations are susceptible of 
modification, and that in case of substitution of one government for 
another by revolution, they would have to be generally modified to be 
put in harmony with the circumstances and the new necessities, and 


T Calvo, Droit International, VoL I, see. 100. 
3 Kliiber, Droit des Gens, Vol. I, sec. 259. 
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that the same principle which consecrates, in the condition above ex- 
pressed, the institution of a new government, authorizes this govern- 
ment to determine the mode of exercise of the power with which it is 
invested.’ 


This award by the Franco-Chilean Arbitral Tribunal of 1901 definitely 
established the liability of Peru for the acts and contractual obligations of 
Pierola, but the dispute between the French Government, in behalf of its 
citizens, and the Government of Peru was not in fact removed from the do- 
main of controversy until 1921. In that year, the matter having been re- 
ferred to arbitration for a second time, the Permanent Court of Arbitration 
at The Hague affirmed the decision of the Franco-Chilean Arbitral Tri- 
bunal of 1901 as to Peruvian liability, and rendered a final award which is 
chiefly one of accounting rather than of law.’° 

The principle that the state is bound by acts and contracts of successful 
insurgents has been applied by other international tribunals in a variety of 
situations since about the middle of the nineteenth century. In the Hughes 
case ' the United States-Mexican Claims Commission of 1849 held Mexico 
liable for injuries inflicted by insurgents under Santa Anna, who was ulti- 
mately successful in overthrowing the existing government and establishing 
himself in power. It appears that in 1832 troops under the insurgent chief, 
Santa Anna, boarded an American brig, forcibly seized it, and treated 
Hughes, its captain, with extreme cruelty the effects of which later resulted 
in his death. The Commission held that: 


9 Franco-Chilean Arbitral Tribunal of 1901, Decisions, pp. 292-293. Cases based on 
this same cause of action were brought before English and Belgian courts in 1888. Both the 
High Court of Justice in England and the Court of Appeals of Brussels decided that the 
Pierola government represented and bound Peru in 1880 in the agreement with Dreyfus 
Brotbers & Company. However, these decisions were predicated solely on the fact that the 
Pierola government had been recognized by the English and Belgian Governments in 1880. 
The English case was an action by the Republic of Peru to restrain Dreyfus Brothers from 
taking out of court funds standing to their credit but arising from the compromise settlement 
with Pierola. In conformity with the Pierola settlement of 1880, Dreyfus Brothers had com- 
menced action against the Peruvian Guano Company and had recovered judgment in Eng- 
lish courts in 1885. The proceeds of the property involved in that action were paid into 
court in England and it was these proceeds which the Peruvian Government was attempting 
to prevent from being taken out of court by Dreyfus Brothers. However, the English 
court denied the Peruvian motion for an injunction on the ground that Dreyfus Brothers & 
Company of France were entitled to deal with dictator Pierola, who had been recognized by 
Great Britain, and said: “It is a question of international law of the highest importance 
whether or not the citizens of a foreign state may safely have such dealings as existed in this 
case with a government which such state has recognized. If they may not, of what value to 
the citizens of a foreign state is such recognition by the government?” Republic of Peru v. 
Dreyfus Brothers & Co., L. R. 38 Ch. Div. [1888], 348, 355. For the case decided by the 
Court of Appeals of Brussels involving the same cause of action see La Belgique Judiciatre, 
Tome XLVI—Deuxiéme série, Tome 21, 10 Juillet, 1888 (No. 77, Dimanche, 23 Septembre 
1888), p. 1218. 

10 The Hague Court Reports (Second Series), 1932, pp. 31-38. 

11 Moore, Int. Arb., UI, p. 2972. 
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.. . the attack upon the vessel and the subsequent harsh and cruel 
treatment of Captain Hughes appear to have been without excuse or 
even a pretext. It was the mere wanton exercise of force without any 
other object than the gratification of the most malignant passions. The 
wrongs were committed under such circumstances as clearly made the 
Government of Mexico responsible for a just indemnity.” 


In the case of George Hill the umpire of the United States-Peruvian 
Claims Commission of 1868 rendered an award in favor of an American 
citizen for imprisonment and improper personal ill-treatment at the hands 
of the revolutionary party which subsequently became the government in 
Peru. In the Venezuelan Steam ‘Transportation Company case“ the 
United States-Venezuelan Claims Commission of 1892 held Venezuela 
liable for injuries, losses and damages arising from the wrongful seizure, 
detention, and employment of three American vessels by successful insur- 
gents under General Blanco during the civil wars of 1871 to 1872. In the 
Central and South American Telegraph Company case ! the claimant com- 
pany asked for damages from Chile on the ground, inter alia, that during the 
civil war between President Balmaceda and the Congressionalists it was pre- 
vented by the latter from using its cable within the territory under their 
control. The ninth article of the company’s concession contract with Chile 
contained the provision that ‘‘the Government reserves the right of suspend- 
ing the service or use of the cable in case of danger to the security of the 
state.” The company contended that under this provision only the regular 
government of President Balmaceda could rightfully suspend the service, and 
the suspension by the Congressionalists was therefore in violation of its con- 
tractual rights. The Commission, however, was of different opinion. In 
view of the fact that the Congressionalists defeated Balmaceda and estab- 
lished themselves in power, it held that they as well as Balmaceda had the 
right under the contract to suspend the service of the cable without incurring 
liability. It thus interpreted the term ‘‘the government” in the contract to 
apply not only to the Balmaceda government, which was ultimately defeated, 
but also to the party of the Congressionalists who were successful and who 
“had the character of a de facto government, possessing in the territory sub- 
-ject to its dominion the right to exercise jurisdiction according to the laws 
enacted and engagements accepted by and for the country.” 

During the Venezuelan Arbitrations of 1903 all the claims commissions as- 
sembled at Caracas declared it to be a generally accepted principle of interna- 
tional law that the state is bound by acts of successful insurgents. In the 
Dix case 1 the American-Venezuelan Commission held Venezuela liable for 
the taking of the property of an American citizen by the successful revolu- 
tionary armies of General Castro in 1899. The Commission said: 


u Hughes case, Moore, Int. Arb., ID, p. 2972. u Ibid., IL, pp. 1655-1656. 
4 Ibid., II, pp. 1693-1732. 4 Irid., IIT, pp. 2938-2944. 
16 Ralston, Venezuelan Arbitrations of 1903, p. 7. 
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The revolution of 1899, led by General Cipriano Castro, proved 
successful, and its acts, under a well-established rule of international 
law, are to be regarded as the acts of a de facto government. Its ad- 
ministrative and military officers were engaged in carrying out the 
policy of that Government under the control of its executive: The 
same liability attaches for encroachments upon the rights of neutrals 
in the case of a successful revolutionary government, as in the case of 
any other de facto government.*? 

A similar decision was rendered by the same Commission in the Henry case,!® 
where Venezuela was held liable for the forcible taking of horses, cattle, lum- 
ber, tools, and money of an American citizen by successful insurgents during 
the so-called “ Legalista”’ revolution in that country in 1892. In the case of 
the French Company of Venezuelan Railroads 1° damages were asked for m- 
juries to French railroad property resulting from use by successful insurgents, 
and the umpire of the Franco-Venezuelan Commission of 1902 held that 
since ‘‘the injuries done the railroad, the buildings and the material, by use in 
war, must have been considerable, and since the revolution was successful, 
the respondent Government is properly chargeable for its use and for the in- 
juries and damages which resulted.” The same principle was applied in the 
case of the Puerto Cabello and Valencia Railroad Company *° by the British- 
Venezuelan Commission of 1903, and in the case of the Bolivar Railway 
Company, #! where the umpire of the same Commission held Venezuela respon- 
sible for the acts of the successful Castro revolution from the time such 
revolution began, and said: 

The nation is responsible for the obligations of a successful revolution 
from its beginning, because, in theory, it represented ab initio a 
changing national will, crystallizing in the finally successful result. 


Success demonsirates that from the beginning it was registering the 
national will.” 


During the recent Mexican arbitrations, the General Claims Commission 
under the convention of 1923 between the United States and Mexico, held it 
to be a settled rule of international law that the state is liable for acts of suc- 
cessful insurgents. In the Hopkins case * it stated, as a matter of general 
rule, that the extent to which “an administration which seizes the reins of 
government by force and is illegal in its inception” can bind the nation “will 
depend upon its real control and paramountcy at the time of the act over a 
major portion of the territory and a majority of the people” of the state, and 
that the acts of such an administration “become binding on the nation as of 
the date territory comes under its domination and control conditioned upon 
its ultimate success.” % Accordingly, in the United Dredging Company 


17 Ralston, Venezuelan Arbitrations of 1903, p. 8. 18 Ibid., p. 14. 
18 Franco-Venezuelan Commission of 1902, Ralston’s Report, pp. 367, 451. 
20 Ralston, Ven. Arb. of 1908, p. 455. 1 Ibid., p. 388. # Ibid., p. 394. 


z General Claims Commission of 1923, United States and Mexico, Opinions of Commis- 
sioners, 1927, p. 42; this JOURNAL, Vol. 21 (1927), p. 160. 
* Opinions of Commissioners, 1927, p. 48. 
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case, Mexico was held liable for services rendered in 1914 by an American 
company to the Carranza government in an attempt to salvage the Mexican 
gunboat Veracruz which was sunk in the Panuco River near Tampico, then 
under the control of the Constitutionalist army. The company undertook 
the salvaging work at the request of an agent of General Carranza as Chief of 
the Constitutionalist army, and advanced funds necessary to meet daily ex- 
penses until it was informed by General Carranza that because of a lack of 
funds the work of salvage must be suspended. The United States advanced 
the claim on the ground that ‘‘ Mexico is responsible for obligations of the 
so-called ‘Constitutionalists’ headed by General Carranza who as successful 
revolutionists established themselves in power in Mexico,” and on the basis 
of this argument the Commission made an award in favor of the claimant. 
In the American Bottle Company case * the same Commission held Mexico 
liable for the price of beer bottles purchased’in 1914 by an agent of the Car- 
ranza government, which was ultimately successful in establishing itself in 
power in Mexico. In the cases of Davies ?” and Kirlin ** the same Commis- 
sion held Mexico liable for legal services rendered by certain American citi- 
zens to the successful insurgent government established first, provisionally, 
under Adolfo de la Huerta ® from June to December, 1920, and then per- 
manently thereafter under General Obregon. 

2. All of the above cases dealt with successful insurgents who were ulti- 
mately recognized by foreign Powers and by the claimant nations as the 
governments of the states in question. However, in the case of the Amory 
concessions ** between Great Britain and Costa Rica a somewhat different 
problem was presented. In that case the successful insurgent government 
of President Tinoco was not recognized by Great Britain, the claimant state, 
as the government of Costa Rica. This fact gave rise to the additional ques- 
tion whether a successful insurgent government which is not recognized 
should be treated as having a status different from that of successful insur- 
gent governments to which recognition bas been granted. Chief Justice 
Taft of the Supreme Court of the United States, the sole arbitrator between 
Great Britain and Costa Rica, held that the failure or even the refusal to 
_ grant recognition to a successful insurgent government could not affect its 
power to bind the state. It appears that the Government of Costa Rica was 
overthrown in January, 1917, by Frederico Tinoco, who assumed undisputed 


*% General Claims Commission of 1923, United States and Mexico, Opinions of Commis- 
sioners, 1927, p. 394; this JOURNAL, Vol. 22 (1928), p. 452. 

13 Opinions of Commissioners, 1929, p. 162. 

27 Thid., 1927, p. 197; this JOURNAL, Vol. 21 (1927), p. 777. 

28 Opinions of Commissioners, 1927, p. 162. 

2 Adolfo de la Huerta, a former governor of the State of Sonora, was a follower of 
General Alvaro Obregon and became Provisional President of Mexico during the successful 
so-called Agua Prieta revolution of 1920. Obregon succeeded him as the constitutional 
President. Adolfo de la Huerta’s name should not be confused with that of Victoriano 
Huerta of 1913 fame. 

30 Arbitration between Great Britain and Costa Rica, this JOURNAL, Vol. 18 (1924), p. 147. 
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power, called an election, and established a new constitution of his own. 
His government fell in September, 1919, without having been recognized 
either by the United States or by her then Allies in the war, Great Britain, 
France and Italy. During Tinoco’s incumbency of office as the de facto gov- 
ernment of Costa Rica, Amory and Son of New York succeeded in obtaining 
from him an oil concession. Title to this concession was later transferred to 
a British company. After the fall of Tinoco, the restored government of 
Costa Rica passed a law known as the Law of Nullities, invalidating all con- 
tracts between the executive power and private persons, made with or without 
approval of the legislative power between January 27, 1917, and Septem- 
ber 2, 1919, covering the period of the Tinoco Administration. As a result, 
the British Government formulated a claim against Costa Rica arising from 
the oil concession granted by Tinoco. Before the arbitrator Costa Rica 
maintained: (1) that the contracts and obligations of the Tinoco government 
were void and did not create a legal obligation because that government and 
its acts were in violation of the Costa Rican constitution of 1871; and (2) that 
since Great Britain did not recognize the Tinoco government during its in- 
cumbency, it was therefore estopped by that fact to claim on behalf of its 
‘subjects that the government of Tinoco was a government which could con- 
fer rights binding on its successor. Great Britain, on the other hand, argued 
(1) that the Tinoco government was in fact the only government of Costa 
Rica from 1917 to 1919, and that during that time there was no other govern- 
ment de facto or de jure which disputed its authority; (2) that such a govern- 
ment could bind the state regardless of the fact that it had obtained power in 
violation of the preéxisting constitution; (3) that the Law of Nullities of the 
restored government intended to invalidate all contracts of the Tinoco gov- 
ernment was contrary to international law and could not, therefore, deprive 
British subjects of their rights validly acquired under Tinoco; and (4) that 
the refusal to recognize the Tinoco government did not affect the situation 
and could not preclude the British Government from appearing before an 
international tribunal in behalf of its nationals to claim any rights based on 
the acts of such de facto government. 

The arbitrator first established the fact that the Tinoco government was 
the government of a successful revolution, and propounded the international 
law doctrine that acts and contracts of such a government are, as a rule, 
binding on the state. He then came to the conclusion that this doctrine 
operated regardless of the fact that recognition had not been granted to such 
government, especially when such non-recognition was based not on the fact 
of existence and general control of an insurgent government, but on other 
political considerations. After pointing out that the contention of applying 
the principle of estoppel to bar a nation seeking to protect its nationals in 
their rights against the successor of a de facto government had no valid sup- 
port either in decided cases ® or in text-writers, he said: 


“In support of its contention that non-recognition resulted in estoppel, Costa Rica re- 
ferred to cases decided in English and American courts to the effect that a municipal court 
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I do not understand the arguments on which an equitable estoppel 
in such case can rest. The failure to recognize the de facto government 
did not lead the succeeding government to change its position in any 
way upon the faith of it. Non-recognition may have aided the suc- 
ceeding government to come into power; but subsequent presentation of 
claims based on the de facto existence of the previous government and 
its dealings does not work an injury to the succeeding government in the 

‘nature of a fraud or breach of faith. An equitable estoppel to prove 
the truth must rest on previous conduct of the person to be estopped, 
which has led the person claiming the estoppel into a position in which 
the truth will injure him. There is no such case here. 

There are other estoppels recognized in municipal law than those 
which rest on equitable considerations. They are based on public 
policy. It may be urged that it would be in the interest of the stability 
of governments and the orderly adjustment of international relations, 
and so a proper rule of international law, that a government in recog- 
nizing or refusing to recognize a government claiming admission to the 
society of nations should thereafter be held to an attitude consistent 
with its deliberate conclusion on this issue. Arguments for and against 
such a rule occur to me; but it suffices to say that I have not been cited 
to text writers of authority or to’ decisions of significance indicating a 
general acquiescence of nations in such a rule. Without this, it cannot 
be applied here as a principle of international law.® 


The particular issue in this case was whether Costa Rica was bound by the 
oil concession granted by Tinoco. On this point the arbitrator decided 
against Great Britain. He found that the concession in question was not a 
validly made concession, since it was not made in accordance with the local 
law in existence at the time of its granting. This meant, of course, not any 
previous law or constitution which had been superseded by the successful 
revolution, but the law*of the de facto government of Costa Rica under 
Tinoco. It was shown that the law in existence during Tinoco’s régime in 
Costa Rica was not followed in granting the concession, and therefore said 
concession was invalid and void even under the Tinoco constitution of 1917 
and irrespective of the Law of Nullities of the restored government.” 

3. Successful Insurgents in a New State. A still different situation is pre-. 


cannot, in litigations before it, recognize or assume the de facto character of a foreign govern- 
ment which the executive department of the government, of which the court is a branch, has 
not recognized. It was held that such cases had no bearing on the point before the arbi- 
trator. Costa Rica also cited cases decided by international tribunals dealing with non- 
liability of the state for acts of unsuccessful insurgents. It was held that these cases did 
not establish a precedent since they dealt with unsuccessful insurgents. 

3 Arbitration between Great Britain and Costa Rica of 1923, this JOURNAL, Vol. 18 
(1924), pp. 156-157. 

3 [bid., p. 147, passim. The case of Huerta in 1913 should perhaps be classified under 
successful insurgents. However, there is no general agreement as to the status of the 
Huerta government. (Feller, The Mexican Claims Commissions, p. 160.) For the purpose 
_ of this article, this writer has classified the Huerta government under unsuccessful insurgent 

governments. See infra. However, see Borchard, “International Pecuniary Claims 
Against Mexico,” in 26 Yale Law Journal, 338. 
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sented by the government of a successful secession. The legal effects of the 
acts and contracts of a seceding government which decides to break away 
from the mother country and establish a new state in international law is in 
many respects different from that of an insurgent government which under- 
takes to overthrow and replace the existing government within the old'state. 
In the case of a secession no question arises as to the liability of the old state 
for the acts and contracts of the successfully seceding government. The 
problem is one chiefly of state succession and not of succession of govern- 
ments. A seceding government does not pretend to act in the name and on 
behalf of the old state; its acts and contracts are normally intended to bind 
the new state. In such a case the sole question is: How far is the new state 
bound by the acts and contracts of insurgents who created it? 

A definitive answer to this question was given during the first half of the 
nineteenth century after the Spanish American republics established their 
independence. In a series of cases before the claims commissions of 1839 
and 1849 between the United States and Mexico, awards were made in favor 
of certain persons, citizens of the United States, who had furnished money 
and various military supplies to the leaders of the revolutionary government 
in Mexico while it was engaged in its revolt against Spain and before its 
independence had been recognized by any foreign Power. The Commission 
of 1839 rendered awards in the Hunter case * for gunpowder purchased from 
an American citizen by an authorized agent of the so-called independent 
government in Mexico in 1816; in the Duncan case *® for “moneys, vessels, 
and munitions of war” furnished by an American citizen to “diverse Mexican 
patriots engaged in the years 1815, 1816, and 1817 in the struggle of Mexico 
against Spain for the independence and self-government of the former”; in 
the Oliver case% for arms, vessels, munitions of War, goods, and money 
furnished by citizens of the United States to General Mina; for the use of 
Mexico in the years 1816 and 1817; in the Hepburn and Welman case ®’ for 
the equipment and sale of a ship to General Mina in 1817; in the Tenant 
case*® for military supplies furnished to a Mexican schooner in 1817; and 
in the Wheeler and Murray case ® for the sale of muskets in 1816 to General 
Victoria, an agent of the insurgent government in Mexico. Similarly, the 
Commission of 1849 rendered awards in the Cox and Elkins case “° for supplies 
furnished and moneys advanced to General Herrera, an agent of the Mexi- 
can insurgents; and in the Meade case“ for expenses incurred and ‘‘for 
commissions charged by Meade for receiving and delivering to the Mexican 
Government certain vessels of war which were fitted out in the United 
States for that government about 1825.” 


4 Moore, Int. Arb., IV, pp. 3426-3427. 

= Ibid., p. 3427. The same commission rendered similar decisions in almost the same 
language in the cases of Livingston and Sims, ibid. 

® Ibid., pp. 3427-3428. 37 Ibid., p. 3428. 

38 Ibid. 3 Ibid. #0 Ibid., p. 3430. 41 Ibid., pp. 3430—3432. 
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In practically all of these cases American citizens furnished goods and mili- 
tary supplies for ‘‘the promotion of the general object” of the independence 
and self-government of Mexico and by express contract with agents duly 
appointed and sent by the leaders of the Mexican revolution to the United 
States to procure aid, with a promise that all obligations contracted by such 
agents should be ratified by the revolutionary government. In addition to 
this obligation, the Government of Mexico, after the independence of that 
country had been fully established, recognized and sanctioned the acts of 
these agents and assumed liability for their contracts. At the time of these 
arbitrations the Mexican commissioners concurred in the allowance of the 
above claims without any attempt to deny liability, except so far as ques- 
tions of evidence gave rise to differences of opinion. 

The principle that a new state is bound by acts and contracts of insurgents 
who succeed in establishing its independence was also applied by the United 
States and Venezuelan Claims Commission of 1885 in the Idler case.* In 
this case an award was rendered in favor of the claimant, an American 
citizen, for furnishing large quantities of arms and army stores, such as 
flints, firelocks, muskets, and the like, to authorized agents of Simon Bolivar 
in 1817, during Venezuela’s war of indeperfdence against Spain. | 


I. UNSUCCESSFUL INSURGENTS 


4. The legal status of insurgents who fail to establish themselves in power 
as the government of either the old or a new state is more difficult to deter- 
mine. It appears that until recent years interhational tribunals took the 
view that unsuccessful insurgent governments were in no sense agents or 
“authorities” of the state, and could not, therefore, bind the state or render 
it liable for their acts. This was the conclusion reached in numerous cases 
dealing with (1) loans made by foreign citizens to unsuccessful insurgents, 
(2) concessions and alienations of state property made by unsuccessful in- 
surgents to foreign nations, and (8) wrongs and injuries inflicted by such in- 
surgents upon foreign persons and property. For example, the United 
States and Mexican Claims Commission of 1868 held in the Cuculla case # 
that Mexico was not bound by loans made by an American citizen to 
General Zuloaga and his partisans who were engaged in an unsuccessful 
civil war against the constitutional government in 1858; in the Barrett 
case “ the British-American Claims Commission of 1871 held that the 
United States was not bound by loans made by British subjects to the Con- 
federate Government during the Civil War; and during the Venezuelan 
Arbitrations of 1903 the United States and Venezuelan Commission in the 


£ Moore, Int. Arb., IV, pp. 3491-3544. See also the cases of Donnell’s Executor, and of 
. Hollins & McBlain, where Venezuela was held liable for flour sent by certain American 
citizens to Venezuelan revolutionists in 1812. Ibid., p. 3545 ff. 

3 Ibid., III, pp. 2873-2881; IV, pp. 3477-8483. 

“u Ibid., ITI, pp. 2900-2901. 


RESPONSIBILITY OF STATES 9} 


Jarvis case,“ and the Netherlands- Venezuelan Commission in the Henriquez 
case,“ held that Venezuela was not bound by loans made to unsuccessful 
insurgents by the citizens of the United States and The Netherlands. Again, 
the United States-Peruvian Claims Commission of 1863 in the Raborg case,‘ 
and the King of Belgium, as sole arbitrator, in an unofficial opinion in the 
cases of the Georgiana and the Lizzie Thompson,** decided in effect that 
Peru was not bound by concessions and alienations of state-owned guano 
deposits by the unsuccessful insurgent government of General Vivanco to 
certain American citizens in 1857. In the case of Beales, Nobles and Gar- 
rison 4° the United States and Venezuelan Claims Commission of 1885 held 
that Venezuela was not bound by contracts made by the unsuccessful 
insurgent government of General Paez in 1863 with certain American citizens 
for the purpose of granting concessions for a steamship service, and for a 
project of immigration and colonization which involved the alienation of 
extensive lands in Venezuela. And, lastly, it has been generally held by 
arbitral commissions and foreign offices 5 that the state is not liable for 
wrongs and injuries inflicted upon foreign persons and property by unsuc- 
cessful insurgents who have gone beyond governmental control, unless it can 
be shown that the existing authorities were negligent either in preventing 
the injury or in suppressing the insurrection.» This principle has been 
applied in a variety of cases. For example, the United States and Mexican 
Claims Commission of 1849 disallowed a claim for pillage of goods of an 
American citizen by unsuccessful revolutionary forces in Mexico. The 
United States and Mexicah,Claims Commission of 1868 rejected and dis- 
missed, on the one hand, a claim against the United States for the destruc- 
tion by the Confederate forces of cotton belonging,to a Mexican citizen; ® 
and, on the other hand, claims against Mexico for damages for acts such as 
imprisonment * and injury ® to persons of American nationality, and 
destruction * and confiscation * of American property caused by the Zulo- 
aga, Miramon, and Maximilian governments, who were ultimately unsuc- 


“ Ralston, Venezuelan Arbitrations of 1903, p. 145. 

# Ibid., p. 896. 47 Moore, Int. Arb., I, p. 1613. 

48 Ibid., p. 1593. 0 Ibid., IV, pp. 3548-3564. 

60 As to the practice of the United States, see Moore, Digest, VI, p. 954 ff.; For. Rel. 1912, 
pp. 946 and 961; 1913, pp. 924-925, 932-934. As to the British practice, see especially the 
printed instructions to His Majesty’s consular officers, For. Rel. 1913, pp. 937-988. See 
also League of Nations: Conference for the Codification of International Law, Bases of Dis- 
cussions by the Preparatory Committee, ITI, pp. 108-121. 

n Hyde, International Law, I, p. 540. 

8 Pope case, Moore, Int. Arb., ILI, p. 2972. 

8s Prats case, thid., p. 2886. 

H Walsh case, ibid., p. 2978. 

% Burn, Frasier, and Blumenkron cases, thid. 

% McKenny case, tbid., p. 2881; Vesseron case, tbid., p. 2975; Cummings case, thid., p. 
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cessful; and by other unsuccessful rebel forces. The American and British 
Claims Commission of 1871 disallowed claims arising from the destruction 
of British property by the authorities of the Confederate States." The 
United States and Spanish Claims Commission of 1871 absolved Spain from 
any liability for damages caused as a result of an attack on an American | 
plantation and for destruction of other property by Cuban insurgents in 
1870.5 During the Venezuelan arbitrations of 1903 the umpires of prac- 
tically all the various commissions assembled in Caracas were of the opinion 
that under international law there existed no responsibility on the part of 
the Venezuelan Government for the tortious acts of unsuccessful revolution- 
ists, such as forced loans and requisitions, seizure of property,® and damages 
to and destruction of property.*? During the arbitration between the United 
States and Great Britain under the convention of 1910, a claim for losses and 
damages sustained by an American religious society during a native rebellion 
in the British protectorate of Sierra Leone in 1898 was disallowed.*: And, 


_ lastly, during the recent arbitrations between the United States and Mexico, 


. 


the General Claims Commission of 1923 rejected and disallowed a claim by 


the American Government to obtain compensation for cattle said to have 
been taken from the ranch of an American citizen in Mexico by the unsuc- 
cessful revolutionary forces of General de la Huerta in 1924, 

In the above cases two reasons were advanced for the practically uniform 
acceptance and application of the principle of non-liability of the state for 
acts and contracts of unsuccessful insurgents. First, in regard to contractual 
obligations, it was said that the state is not baund because unsuccessful in- 
surgents are not the government or the “authorities” or the agents of the 
state. Secondly, as to.tortious acts, it was said that the state is not liable 
because, while an armed insurrection lasts, the insurgents are tpso facto con- 
sidered to have gone beyond governmental control. These- were the two . 
reasons advanced especially by the United States and Mexican Claims 
Commission of 1868 in the cases of Cuculla,® Prats,“ McKenny,*’ and Jan- 
sen; 8 by the British-American Claims Commission of 1871 in the Hanna 
case; ° by the Italian-Venezuelan Commission of 1903 in the Sambiaggio 


s Hanne case, Moore, Int. Arb., TI, p. 2982; Laurie case, tbid., p. 2987; Stewart case, 
tbid., p. 2989. 

s McGrady case, thid., p. 2981; Zandiver case, tbid., p. 2982. . 

6° Sambiaggio case, Ralston, Ven. Arb. of 1908, pp. 666, 679; Guastini case, tbid., p. 730; 
Acquatella case, tbid., p. 486. l 

| Aroa Mines case, ibid., pp. 844, 350; Santa Clara Estates Co. case, tbid., p. 397; Von 
Dissel & Co. case, tbid., p. 565. 

e Salas case, tbid., p. 908. 

® Home Missionary Society case, American Agent’s Report, p. 425. See also Lovatt case, 
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RESPONSIBILITY OF STATES 93 


case; ” by the British-Venezuelan Commission of 1903 in the Aroa Mines 
case; and by the American-Venezuelan Commission of 1903 in the Jarvis 
case.” After an exhaustive discussion of precedents, the umpire of the 
Ttalian-Venezuelan Commission of 1903 summarized these reasons jn the 
Sambiaggio case as follows: 


Governments are responsible, as a general principle, for the acts of 
those they control. But the very existence of a flagrant revolution 
presupposes that a certain set of men have gone temporarily or per- 
manently beyond the power of the authorities; . . 

We find ourselves therefore obliged to conclude, from the standpoint 
of general principle, that, . the Government should not be held 
responsible for the acts of revolutionists because— 

1. Revolutionists are not the agents of government, and a natural 
responsibility does not exist. 

2. Their acts are committed to destroy the government, and no one 
ase be held responsible for the acts of an enemy attempting his 

e 

3. The revolutionists were beyond governmental control, and the 
Government can not be held responsible for injuries committed by 
those who have escaped its restraint.” 


The rule that the state is not bound by acts and contracts of unsuccessful 
insurgents was, for the reasons stated above, generally appled by interna- 
tional tribunals until the recent Mexican arbitrations. To this rule only one 
important exception was recognized in these early decisions, and that excep- 
tion dealt with taxes and customs duties collected by unsuccessful insur- 
gents. The reported cases agree that taxes and duties paid by taxpayers 
and merchants to insurgent authorities in temporary control of a port or a 
section of the territory of the state cannot be collected for a second time by 
the restored government. In 1861 certain French citizens shipped brandy 
to New Orleans, then under the control of the Confederate Government. 
Prior to the capture of that city by the Federal forces in 1862 a part of the 
brandy was taken from the custom-house and duties on the brandy so taken 
were paid to the rebel authorities. Upon the restoration of the authority of 
the United States, the Federal Government exacted a second payment on 
the ground that the original payment was an act in aid of rebellion. Ulti- 
mately the matter was brought before the United States and French Claims 
Commission of 1880, and in the De Forge case ™“ the Commission allowed the 
French claim for the return to the French merchants of the second payment 
collected by the United States. It was pointed out that the original pay-. 
ment to the rebel authorities was not an act in aid of rebellion, but that in 
such cases the presumption is that foreign merchants yield to vis major and 
pay under duress, unless the contrary is distinctly shown by the government 

re Ralston, Ven. Arb. of 1903, pp. 666, 679. n Ibid., pp. 344, 350. 

7: Ibid., p. 145. 73 Ibid., p. 680. 

% De Forge et Fils (France) v. United States, Boutwell’s Report, 132; Moore, Int. Arb., 
IO, p. 2781. 
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demanding a second payment. In the Guastini case,™ brought before the 
Italian- Venezuelan Claims Commission of 1903, it was found that the revo- 
lutionary authorities in possession of the town of El Pilar in Venezuela 
‘during nine months of 1902, and at least to March 10, 1903,” had collected 
certain license fees which would have been payable to the legitimate authori- 
ties had they controlled the town. After the collapse of the revolutionary 
movement the restored government compelled a second payment. The 
claimant, an Italian citizen resident in Venezuela, asked for a refund of his 
money for being subjected to double license. The Commission allowed the 
claim on the ground that the original payment to the insurgent authorities 
in the municipality of El Pilar discharged his obligations, and held that the 
money must be returned to the claimant. It stated the rule applicable to 
such cases and the reasons underlying it as follows: 


Money paid, therefore, to the de facto authorities in the shape of 
public dues must be considered as lawfully paid, and receipts given by 
them regarded as sufficient to discharge the obligations to which they 
relate. Any other view would compel the taxpayer to determine at his 
own peril the validity of the acts of those exercising public functions in 


a regular manner. ... 
- During the period for which taxes were collected by the revolutionary 
government, the legitimate government ... performed no acts of 


government in El Pilar. It did not insure personal protection, carry 
on schools, attend to the needs of the poor, conduct courts, maintain 
streets and roads, look after the public health, etc. The revolutionary 
officials, whether they efficiently performed, these duties or not during 
the time in question, displaced the legitimate authorities and undertook 
their performance. The legitimate government therefore was not 
entitled at a later period to collect anew taxes once paid to insure the 
benefits of local government which it was unable to confer.” ` 


This principle was applied also by the umpire of the British-Venezuelan 
Claims Commission of 1903 in the Santa Clara Estates Company case,” 
` where it was held, inter alia, that the collection for a second time of taxes 
by the restored Venezuelan Government for the period during which it had 
lost its control over the territory in question, and could neither render 
protection nor receive obedience, is indefensible in law, logic and ethics. In 
holding that taxes so collected must be returned, the Commission said: 


It is incontestably true that with the duty to pay public taxes 
flows the right of protection and the conscientious and careful discharge 
of all imposed public duties by the Government to which this tribute is 
made; that with the right to demand and exact revenue for the support 
of government stands the correlative duty to be competent and willing 
to discharge its public functions and conserve the welfare of the tax- 
payer, and that the one can not rightfully or lawfully exist in the absence 
of the other; but we have found it to be historically true that the 
Government of Venezuela was neither competent nor present to per- 
form in any part its governmental functions at the place and within 


5 Ralston, Ven. Arb. of 1908, p. 730. 8 Tbid., pp. 750-751, 1 Tbid., p. 307. 
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the period in question. They had wholly lost their sovereignty over 
this district and it was wholly out of their control and independent 
of the titular government, and the attempt to obtain or the obtaining 
of a second payment of public dues does not disturb the revolutionary 
status, while the original payment of taxes to the revolutionary govern- 
ment only makes more emphatic its complete control of the situation 
during the period in question.”® 

In the light of these decisions, it is apparent that the law, as applied to 
taxes and customs duties by international courts of arbitration until recent 
years, was an exception to the general rule of non-liability of states for acts 
and transactions of unsuccessful insurgent governments. For the purpose 
of taxes and customs duties such insurgents were regarded as local de facto 
governments, and hence taxpayers and merchants were protected in dealing 
with them on the spot. But in other general matters of tort or contract 
unsuccessful insurgents were not regarded as agents or authorities of the 
state. Suppose, for instance, the Venezuelan insurgents in El Pilar in 1902 
and 1903, who were ultimately unsuccessful, had found the proceeds of taxes, 
duties and license fees insufficient to enable them to carry on municipal 
administration, and suppose they had actually resorted to borrowing or a 
forced loan for the legitimate purposes of the municipality, such as keeping 
the schools open or repairing a municipal power plant and the like. Accord- 
ing to the decisions already cited, Venezuela would have been bound by the 
taxes collected by such insurgents, but not by the debt created by borrowing 
or a forced loan, although the proceeds of the latter were used for a public 
purpose in the same way as the taxes were used. It is obvious, therefore, 
that the law as it stood prior to the recent Mexican arbitrations had estab- 
lished only one exception to the general rule of norliability of states for acts 
of unsuccessful insurgents. That exception related to taxes and customs 
duties. Aside from this, international tribunals were unwilling to admit 
that unsuccessful insurgents were agents of the state in regard to any other 
act. 

5. However, during the recent Mexican arbitrations the General Claims 
Commission under the convention of 1923 between the United States and 
Mexico, and to a limited extent also the British-Mexican Claims Commis- 
sion under the convention of 1926, and the French-Mexican Claims Com- 
mission under the convention of 1924, extended the rule of state liability for 
acts of unsuccessful insurgents to include certain categories of contractual 
and tortious acts. They affirmed the existing rule as to taxes and customs 
duties, but went further and held the state liable for insurgent contracts 
benefiting the state and for insurgent acts of governmental routine. In 
connection with acts and contracts of the Huerta government, the General 
Claims Commission said: 

Before considering the question of the validity or nullity of acts 
done by or contracts entered into with a government administration 
7 Ralston, Ven. Arb. of 1903, p. 401. 
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of this character it is necessary to state at once the impossibility of 
treating alike all acts done by such an administration or all transactions 
entered into by an individual with it. There seems to be a tendenc ag 
both in jurisprudence and in literature to do so, to declare that 
acts of a given administration, the legality of which is doubtful, must 
have been either valid or void. Facts and practice, however, point 
in a different direction.” 
Thus, instead of following the precedents established by previous arbitral 
tribunals and holding the state not bound by contractual obligations and 
tortious acts of unsuccessful insurgents as a matter of general principle, the 
Commission declared that in order to establish state liability for acts and 
contracts of such insurgents “the character of each transaction must be 
judged and determined by the facts of the particular case”; and it promptly 
undertook to do this. 

In a doctrinal discussion of this whole question in the Hopkins case,*° 
the Commission pointed out that during a civil war an insurgent government 
normally performs two main categories of acts: first, acts of “government 
routine” or ordinary “government transactions,” that is, “acts of the Gov- 
ernment itself in its unpersonal character” done for the most part by the 
permanent administrative machinery of the civil service which may continue 
to function under the rebel jurisdiction; second, acts of a political or personal 
character pertaining to the insurgent movement and having for their object 
“the support of an individual or a group of individuals seeking to maintain 
themselves in office.” It formulated this distinction for the first time as 
follows: i 

“The greater part of governmental machinery in every modern coun- 
try is not affected by.changes in the higher administrative offices. The 
gale of postage stamps, the registration of letters, the acceptance of 
money orders and telegrams (where post and telegraph are govern- 
ment services), the sale of railroad tickets (where railroads are operated 
by the government), the registration of births, deaths, and marriages, 
even many rulings by the police and the collection of several types of 
taxes, go on, and must go on, without being affected by new elections, 
government. crises, dissolutions of parliament, and even state strokes. 
A resident in Mexico who cleans the government bureaus or pays his 
school fee to the administration does not and cannot take into consid- 
eration the regularity or even legality of the present administration 
and the present congress; his business is not one with personal rulers, 
not one with a specific administration, but one with the government 
itself in its unpersonal aspect. 

1 Hopkins case, General Claims Commission of 1923, United States and Mexico, Opinions 
of Commissioners, 1927, p. 44; this Jounnan, Vol. 21 (1927), p. 161. The Commission dealt 
with the Huerta government as if it were an unsuccessful insurgent government. Mexico 
strenuously maintained that the Huerta government was neither ds facto nor de jure. The 
Commission’s investigation revealed that Huerta at no time was in complete control of 

.Mexico. The Commission decided, therefore, that Mexico should be held liable for only 
certain categories of Huerta’s acta. 

* Opinions of Commissioners, 1927, p. 42. 
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The diffculty of distinguishing between the government itself and 
the administration of that government arises at the point where the 
voluntary dealings and relations between the individual and the gov- 
ernment agencies assume a personal character in support of the par- 
ticular agencies administering the government for the time being. To 
‘this class belong voluntary undertakings to provide a revolutionary 
administration with money or arms or munitions and the like. But 
the ordinary agencies, departments, and bureaus of the government 
must continue to function notwithstanding its principal administrative 
offices may be in the hands of usurpers, and in such a case the sale 
and delivery to these necessary and legitimate agencies of supplies, 
merchandise, and the like, to enable the government itself in its un- 
pasos aspect to function is a very different transaction from one 

aving for its object the support of an individual or group of individ- 
uals seeking to maintain themselves in office. The character of each 
transaction must be judged and determined by the facts of the par- 
ticular case. ® 


After making this distinction between acts of government routine and acts 
of a revolutionary administration in its personal character, the Commission 
went further and held acts falling in the first category to be valid and 
binding on the state, and acts falling in the second category to be, as a rule, 
invalid and void. Between these two extremes, it was said, there is also 
a large doubtful zone in which each case must be judged onits merits. 
Almost all of the claims before the Commission dealt with so-called acts 
of government routine. More specifically, they involved postal money or- 
ders issued and ordinary*commercial contracts made by different depart- 
ments and bureaus of the Mexican “ Government itself as an abstract entity” 
acting “in the discharge of its usual and ordinary functions” under the 
Huerta and other rebel administrations. Mexico was held bound by all of 
this class of acts. The claim in the Hopkins case was ohe made by the 
Government of the United States for the price of six postal money orders 
purchased by an American citizen in 1914 from the Mexican Government at 
its post offices in the States of Sonora and Sinaloa. It was said that all of 
these money orders were in due time presented to the Mexican postal author- 
ities, but that payment was refused by them. The Government of Mexico 
made a motion to dismiss the claim on the ground that “‘these money orders 
were issued by the Huerta administration, which was illegal, that the acts 
of such administration did not bind Mexico, and that therefore these orders 
cannot be made the basis of a claim before this Commission against the 
United Mexican States.” The Commission, however, overruled this con- 
tention. It pointed out that although “‘the assumption of power by Huerta 
was pure usurpation,” nevertheless, this fact had nothing to do with the 
postal money orders issued to the claimant. The acceptance of money 
t Opinions of Commissioners, 1927, pp. 44-45; this Journat, loc. cit. The Commission . 


stated that a similar distinction of insurgent acts arises in the field of international law and 
relations. Opinions of Commissioners, 1927, pp. 45—48. 


98 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


orders by the postal authorities of México was an “unpersonal”’ act of 
government routine and not an act of the Huerta Administration in its 
personal character. As an act of government routine it was held binding on 
Mexico. This principle was uniformly applied by the same Commission 
to a number of other money order cases, where the facts were quite similar 
to those in the Hopkins case. In another group of cases, decided by the 
same Commission, ordinary commercial contracts for the purchase and sale 
of goods and merchandise between different departments and bureaus of 
the Huerta Administration and foreign citizens were also held to be contracts 
of government routine and therefore binding on Mexico. The Mexican ` 
Government was held liable, for instance, for certain automobile accessories 
purchased by and services relating to the repair of automobiles rendered 
to the Huerta government between the years of 1913 and 1914; “ for printing 
machinery, paper envelopes, and other goods sold to and purchased by vari- 
ous departments of the Mexican Government between 1912 and 1914, a 
part of the goods being sold and delivered during the period of the Huerta 
Administration; % for certain linotype machine supplies, a book sewing 
machine, together with hooks and eye needles, and various kinds of press 
boards, sold and delivered to different departments of the Mexican Govern- 
ment in 1913; * for a number of school benches ordered by and delivered to 
the Mexican Ministry of Public Instruction and Fine Arts during the period 
from December, 1913, to February, 1914; 8" and for household furniture, 
fittings, fixtures, equipment, and utilities purchased during the same -period 
L 
` & Opinions of Commissioners, 1927, pp. 48—49. f 

& See George W. Cook (U. S.) v. Mexico, General Claims Commission of 1923, United 
States and Mexico, Opinions ¢f Commissioners, 1927, pp. 318-324; Parsons Trading Com- 
pany (U. 8.) v. Mexico, ibid., pp. 324-825; John A. McPherson (U. S.) v. Mexico, tbid., pp. 
325-329; National Paper and Type Company (U. 8.) v. Mexico, Opinions of Commissioners, 
1929, pp. 3-5; Francis J. Acosta (U. 5.) v. Mexico, tbid., pp. 121-123; Singer Sewing Ma- 
chine Co. (U. 8.) v. Mexico, tbid., pp. 123-126; Esther Moffit (U. 8.) o. Mexico, ibid., pp. 
288-291: 

‘4 Lee A. Craw (U. 8.) v. Mexico, General Claims Commission of 1923, United States and 
Mexico, Opinions of Commissioners, 1929, pp. 1-2. 

*% National Paper and Type Company (U. 8.) v. Mexico, ibid., pp. 3-5. 

% Parsons Trading Company (U. 8.) v. Mexico, ibid., pp. 185-187. 

81 George W. Cook (U. S.) v. Mexico, ibid., pp. 266-281; this JOURNAL, VoL 24 (1930), p p. 
398: In this case the Mexican Government denied liability on two grounds: first, because 
the transaction in question took place with the Huerta Administration which it considered 
to be illegitimate, and secondly, because the contract was entered into not between the 
Ministry and the claimant company directly, but between the Ministry and an agent of 
the company personally. It was contended that the company could not, under Mexican 
law, enforce a contract made by its agent in his own name for the company. The Com- 
mission unanimously overruled the first defense on the basis of the Hopkins case, but by a 
majority opinion sustained the second defense. The majority opinion on this point stated 
that since in countries, and among these Mexico, where the civil law prevails, the sole fact 
of a contract having been entered into by an agent in-his own name excludes the principal 
from right of action, the claimant company did not have the right to sue in a case like this, 
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by departments and bureaus of the Mexican Government.®® Although in 
these cases Mexico uniformly denied liability on the ground, inter alia, that 
the transactions in question took place with an illegitimate authority, that is, 
the Huerta Administration, nevertheless, the awards were made in favor 
of the United States in the light of the decision in the Hopkins case. The 
Commission held that these commercial contracts were contracts of govern- 
ment routine with the Mexican Government as an abstract entity and had 
nothing to do with the Huerta Administration in its personal aspect. In 
the Peerless Motor Car Company case* the application of this doctrine was 
carried farther than in any other case in this group. It was in fact the first 
case decided by the Commission involving the question whether Mexico was 
bound by ordinary commercial contracts of the Huerta Administration. In 
the instant case it appears that a contract for the purchase of two automobile 
ambulances was executed in 1913 in fulfillment of an order “‘of the Depart- 
ment of War and Navy, between the Chief of the Military Section” of the 
Huerta government and a representative in Mexico City of the Peerless 
Motor Car Company, an American corporation. In the arguments ad- 
vanced before the Commission the Mexican Government did not dispute the 
fact “that the automobiles were manufactured and delivered conformably 
to the terms of the contract, and that the purchase price has not been paid.” 
But it was contended that Mexico had incurred no international liability 
for “the nonpayment of certain war material admitted by the claimant 
corporation to have been ordered by, and sold and delivered to an illegitimate 
administration,” that is, “the administration of General Huerta. It was 
further maintained that 


even assuming that the legitimate government of the United Mexican 
States had pub E to the sale and delivery of the war material 
aforesaid to the local de facto administration become possessed of the 
said war material, no liability could be predicated upon the said re- 
spondent government neither in international law, nor equity, nor justice, 
since the said possession was due to the recognized right that all legiti- 
mate governments possess to capture the war material of the enemy.” 


The Commission, however, rejected the Mexican contention and decided the 
case on the basis of the principle laid down in the Hopkins case relating to 
acts of government routine. Although there was a general agreement in 


the contract of which was governed by Mexican law. Opinions of Commissioners, 1929, 
pp. 267-268. 

t George W. Cook (U. 8.) v». Mexico, Opinions of Commissioners, 1931, pp. 162-167; 
ibid., pp. 167-168. 

# General Claims Commission of 1923, United States and Mexico, Opinions of Com- 
missioners, 1927, pp. 303-305; this JOURNAL, Vol. 22 (1928), p. 180. 

* Peerless Motor Car Company (U. S.) v. Mexico, General Claims Commission of 1923, 
United States and Mexico, Opinions of Commissioners, 1927, pp. 303, 304; this JOURNAL, 
Vol. 22 (1928), p. 181. 
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rendering the award to the United States, there was, nevertheless, no 
unanimity as regards the reason underlying this decision. Commissioner 
Nielsen of the United States thought that the contract in this case was a 
mere transaction of government routine, an unpersonal act of the Huerta 
Administration, and therefore binding on Mexico. He said: ` 


In the view I take of this case it is unnecessary to consider the point 
as to the responsibility of Mexico grounded on the contention of the 
United States that it may be assumed from the record that Mexican 
authorities in power. following the administration of General Huerta 
made use of the cars delivered by the company. Nor is it necessary 
to consider the Mexican Government’s contention as to the character 
of the ambulances as war material. The United States contends, 

among other things, that the purchase of these motor ambulances was 
an unpersonal act, and that therefore, under the principles laid down in 
the Hopkins case, . . . the Government of Mexico is liable for the pur- 
chase price of the ambulances. Iam of the opinion that the contention 
is sound, and that an award should therefore be rendered in favor of the 
United States. . . .*! 


The Presiding Commissioner concurred in the award with respect to the lia- 
bility of Mexico, but with a different reasoning. He said: 

The purchase of ambulances, however, in my opinion is not a part of 
the ordinary routine of government business. It comes within the 
doubtful zone mentioned in... the opinion in the Hopkins case. 
As auch, it is much more akin to a transaction of government routine 
(the one extreme) than to any kind of voluntary undertaking “having 
for its object the support of an individual or gfoup of individuals seeking 
to maintain themselves in office” (the other extreme) , and therefore 
should, under the principles laid down in the said opinion, be assimi- 
lated to the first group, to wit: the routine acts.” 


Turning now to insurgent acts of the second category, that is, acts of a 
revolutionary administration in its personal character, a careful study of the 
reported cases shows that no claims involving such acts were actually brought 
before the General Claims Commission under the convention of 1923 between 
the United States and Mexico. Nevertheless, as examples of this kind of 
- acts the Commission mentioned the borrowing of money and the purchase of 
arms, munitions, and the like. To these may be added certain kinds of tor- 
tious acts, such as forcible taking of property. In regard to this class of 
insurgent acts the Commission apparently agreed with the precedents estab- 
lished by former arbitral tribunals that as a rule the state is not bound by 
such acts. But it interposed one very important exception. In a dictum 
regarding this class of acts of the Huerta and other insurgent administrations 
in Mexico it declared: “to the extent that it received benefits from transac- 
tions of an unusual nature, Mexico is bound.” * For example, under this 

41 Opinions of Commissioners, 1927, pp. 303, 304. 

s” Ibid., pp. 804-305; this JOURNAL, loc. cH. 

n Hopkins case, General Claims Commission of 1928, United States and Mexico, Opinions 
of Commissioners; 1927, p. 47. 
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exception the state is bound if it derives benefits from a loan made to unsuc- 
cessful insurgents, that is, if the loan in question is used for a public purpose 
instead of for purposes of the civil war. The Commission illustrated this by 
actually referring to certain loan transactions of the Huerta government in 
1913. At the height of his power, some time between February and June, 
1913, when “he was paramount in the north, the center and the south of 
Mexico,” “ Huerta floated a bond issue in the name of Mexico, notwith- 
standing uprisings against him in several states and in many parts of the 
country. Subscriptions for this loan came chiefly from foreign bankers.” 
There were three series of this bond issue, designated as A, B, and C series 
bonds. After the fall of Huerta, the Carranza government refused to recog- 
nize the liability of Mexico for this bond issue, including all of the three 
series.” But when Obregon came into power as the result of the revolution 
of 1920, he agreed that Mexico should assume liability for the series A bonds, 
but not for series B and C bonds of the same issue.*7 The reason advanced 
for this final settlement was that the proceeds of the one were applied to the 
payment of the interest on the preéxisting debt of Mexico, while the proceeds 
of the others were used for the purchase of arms, munitions, and the like, in 
order to maintain in power the Huerta Administration and carry on civil war. 
The Commission referred to this settlement with apparent approval.*? 

Again, the doctrine that the state is exceptionally bound if it receives bene- 
fits from “‘transactions of an unusual nature” done by an unsuccessful insur- 
gent government in its personal character was applied also to tortious acts. 
In the British Shareholders of the Mariposa Company case ® the British- 
Mexican Claims Commission under the convention of 1926, which approved 
and followed the decision of the Hopkins case as to the acts of government 
routine and insurgent acts of a personal character, held Mexico liable for 
forcible taking of British property expressly on the ground that the people 
were benefited by it. In this case the facts disclosed, infer alia, that on 
August 18, 1915, the commanding officer of the Villista troops at Muzquiz, in 
the State of Coahuila, Mexico, ordered twenty head of cattle from the claim- 
ant company’s ranch in order to supply meat to the population of the town. 

* The phrase is that of the General Claims Commission of 1923, United States and Mexico, 
Hopkins case, Opinions, 1927, p. 49. 

* On June 2, 1913, the American Ambassador to Mexico telegraphed to the Secretary of 
State of the United States as follows: “ Mexican loan of 200,000,000 pesos has been defi- 
nitely concluded. Speyer Brothers share in this loan as creditors and also directly through 
their European house.” For. Rel. 1918, p. 806. 

% Seo Carranza’sa decree of Feb. 19, 1913, For. Rel. 1913, p. 721. 

"7 See text of the agreement of 1922 between the Obregon government and the interns- 
tional committee of bankers, Commercial and Financial Chronicle, Sept. 9, 1922, p. 1155. 
See also ibid., July 1, 1922, p. 17; Current History Magazine, VoL 15, p. 360; Vol. 16, p. 
911; Vol. 17, p. 353. 

8 Hopkins case, General Claims Commission of 1928, United States and Mexico, Opin- - 
ions of Commissioners, 1927, p. 46. 

9 British-Mexican Claims Commission of 1926, Decisions and Opinions, 1933, p. 304. 
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At that time there was no established federal government in Mexico, since 
the government of Huerta had been overthrown and Villa and Zapata on the 
one hand, and-Carranza on the other hand, were still fighting for control. 
Under ,these circumstances, the British-Mexican Claims Commission held 
that 
as regards the Villistas, the Commission have taken into account the 
fact that, in so far as the taking of the cattle is concerned . . . it was 
to a large extent confiscated in order to supply the population of the 
town of Muzquiz with meat. It seems a postulate of equity, to award 
compensation for cattle thus exacted. 


6. The result obtained in the recent Mexican cases is In many respects in 
contrast with that of previous decisions concerning the extent to which the 
state is bound by acts and contracts of unsuccessful insurgent governments. 
This difference is doubtless due chiefly to two conflicting views as to the rela- 
tion of such governments to the state. As already stated, during the 
nineteenth century international courts of arbitration held as a rule that unsuc- 
cessful insurgents had no legal status in international law, that they were not 
agents or “authorities” of the state, and that the state, therefore, was not 
bound by their acts, with the single exception of the collection of taxes and 
duties. For all intents and purposes unsuccessful insurgents were treated as 
being quite alien to the state. Apparently there was a failure to distinguish 
clearly between the state and government. Very often insurgent govern- 
ments were spoken of as enemies of the state by virtue of the fact that they 
were enemies of the existing government. State responsibility was defined 
in the sense of government responsibility. In the Sambiaggio case, for 
instance, although the Cqmmission was considering the relation of unsuccess- 
ful insurgents to the state, it nevertheless continued to speak of the govern- 
ment and held that 


. . . the Government should not be held responsible for the acts of 
revolutionists because— 

1. Revolutionists are not the agents of government, and a natural 
responsibility does not exist. 

2. Their acts are committed to destroy the government, and no one 
should be held responsible for the acts of an enemy attempting his life. 


Thus, apparently the ultimate conclusion was reached that unsuccessful in- 
surgents, being enemies of the government, were ipso facto enemies of the 
state, and hence the state was not bound by their acts. 

The decisions of the recent Mexican arbitrations, on the other hand, in 
effect maintain the distinction between the state and the government and 
speak of state responsibility for acts of unsuccessful insurgents and not of 
government responsibility. They proceed on the theory that an unsuccess- 

1% British Shareholders of the Mariposa Company case, op. cit., p. 806. 


101 Ralston, Venezuelan Arbitrations of 1903, p. 666. 
10 Sambiaggio case, Ralston, op. cit., p. 680. 
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ful insurgent government is not alien to the state nor are its acts necessarily 
meant to destroy the state. It is true that unsuccessful insurgents do not 
become the government of the state; but during the period of the civil war 
they are, nevertheless, a government, one of two or more coexisting govern- 
ments in the state. As a government in local control, such insurgents per- 
form practically every function of government. Moreover, the performance 
of a variety of necessary acts of government by insurgents in time of civil 
conflict is very largely in the interest of the state. To this extent they should 
be considered as de facto authorities and agents of the state. The answer to 
the question whether the state is bound by their acts should therefore depend 
solely on the consideration whether such acts, or any of them, accrue to the 
benefit of the state. If a given insurgent act benefits the state, the state is 
bound by it; if certain other acts do not benefit the state, the state is not 
bound. Proceeding on this theory, the General Claims Commission under 
the convention of 1923 between the United States and Mexico held in effect 
that all acts of government routine, including ordinary commercial contracts 
and the collection by the insurgents of taxes and duties, and all discretionary 
acts benefiting the state and not in aid of rebellion, such as a loan used to 
meet the maturing obligations of the state or a forcible taking of property for 
the use of a starving population of a city or town under insurgent control, fall 
in the category of acts benefiting the state and therefore bindingonit. On the 
other hand, all insurgent acts of a discretionary character done in aid of re- 
bellion, such as the purchase of arms and munitions, the borrowing of money 
for civil war purposes, and the granting of concessions and the forcible taking 
of property the proceeds of which were actually used to support the revolu- 
tionary movement, were held to fail in the category of acts not benefiting the 
state and therefore not binding on the state. Such acts may even be re- 
garded as detrimental to the state by virtue of the fact that they serve to in- 
terfere with the effort made by the state through existing governmental 
agencies to suppress the insurgent movement. In a word, what serves to 
increase the burden of suppressing an insurgent movement, the state, in con- 
sequence of the failure of that movement, must regard as detrimental to itself 
and as not calculated to impose upon it a new financial obligation. 


EDITORIAL COMMENT 
TEE 
JAMES WILFORD GARNER 
November 22, 1871—-December 9, 1938 


It is with deep sorrow that the Editors of the JOURNAL record the death 
on December 9, 1988, at Urbana, Ilinois, of their associate, Professor James 
Wilford Garner of the University of Illinois. Professor Garner had been a 
member of the Board of Editors since 1924. 

Born in Mississippi, November 22, 1871, Professor Garner graduated at 
the Mississippi Agricultural and Mechanical College in 1892. Some years 


_ later he began his graduate studies in history and political science, first at 


z 


the University of Chicago and later at Columbia University, from which he 
received his doctorate in 1902. Following a year as instructor at the Uni- 
versity of Pennsylvania, he was called to the University of Illinois as pro- 
fessor and Chairman of the Department of Political Science, a position which | 
he held until his death. There Professor Garner in fact created the depart- 
ment. Patiently, with foresight, and with discrimination in the selection of 
his colleagues, he brought together at Urbana a group of scholars, each gain- 
ing distinction in his peculiar field, competent as teachers and fruitful in 
productive scholarship. During the thirty-odd years of his chairmanship 
Professor Garner led the group by his devotion to teaching and by his cease- 
less activity in research and writing. With unflagging interest, equalled 
only by his industry, he found in teaching and in writing each the inspiration 
of, and recreation from, the other. 

His interests originally bounded only by the fieldsof political science in its 
broadest meaning, he found himself, as his department grew, able to con- 
centrate more and more in the more specialized area of public law, and with 
the outbreak of the Greaf War he devoted himself increasingly to public 
international law.. For the past quarter of a century his contributions to it 
have been many and valuable. He brought to its study a profound knowl- 
edge of political theory and legal philosophy. He never lost touch with his- 
tory and its processes. While his innate passion for justice greatly de- 
termined his approach to the subject, he had the open-mindedness of the 
scholar. He was as meticulous in expression as he was painstaking in 


‘+ preparation, both based upon his fundamental conscientiousness. It is not 


to be wondered at, therefore, that he had little time for play. Space does 
not permit a listing of his works, which are permanently a part of the 
literature of the subject. As an editor of this JOURNAL, he was always ac- 
tively codperative in the reading of manuscripts submitted and in contribut- 
ing reviews, editorials and leading articles. His advice was always valuable, 
his support enthusiastic, and his labors great. His death comes as the griev- 
ous loss of a great teacher to his many devoted pupils, as a lasting depriva- 
tion to the scholars who have for so long a time enjoyed the fruits of his pen, 
and as a poignant blow to those, both here and ee who were privileged 
in his friendship. J. S. REEVES 
104 
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GROTIUS, 1625-1939 


To one who is pessimistic in regard to the future of international law, the . 


rereading of the Prolegomena of Grotius’ De Jure Belli ac Pacis would be 
stimulating. Grotius sees in 1625 “no lack of men ‘who view this branch of 
law with contempt as having no reality outside of an empty name,”’ and he 
quotes from earlier writers who say “that for those whom fortune favors, 
might makes right, and that- the administration of a state cannot be carried 
on without injustice it a 
other e that “the state which transgresses the laws of nature 
rof nations cuts away the bulwarks which safeguard its own future peace,” 
for “all things are uncertain the moment men depart from law,” and that 
state is “truly fortunate which has justice for its boundary line.” 

Grotius, already experienced in the practice of law, in politics, in diplo- 
macy, and in religious controversy, and banished from his native land in the 
time of wars which had continued long and were continuing, was writing with 
a full appreciation of the disturbed political conditions then mainly confined 
to Europe. Whether, in fact, what Grotius said in 1625 is applicable in 
1939, Grotius thought he was writing for all time and said: 


If any one thinks that I have had in view any controversies of our 
own times, either those that have arisen or those which can be foreseen 
as likely to arise, he will do me an injustice. With all truthfulness I 
aver that, just as mathematicians treat their figures as abstracted from 
bodies, so in treating law I have withdrawn my mind from every 
particular fact. 

Guorae GRAFTON WILSON 


THE OUTLOOK FOR INTERNATIONAL LAW 


Few persons will question the fact that the development of international 
law into a comprehensive rule of conduct for the community of nations has 
received a severe setback in consequence of the agreement reached at Mu- 
nich on September 29 by the representatives of Great Britain, France, Ger- 
many and Italy. It would be naive to suggest that the agreement was 
“political” in character, and therefore that it was outside the scope of inter- 
national law. A generation ago it was possible for scholars to refer to a 
reserved field of vital interests which, when endangered, might justify 
a government in resorting to the “high and summary procedure” of interven- 
tion, a procedure which might sometimes “snatch a remedy beyond the reach 
of law,” in the well-known phrase of the Letters of Historicus. But that day 
passed with the new legal order created by the series of multilateral treaties 
concluded during the past two decades. International law has in recent 
years established procedures which definitely exclude the use of force to- 
accomplish legal ends. At the present day duress invalidates an agreement 


ayer 
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in international relations just as it invalidates an agreement under the com- 
mon law of the United States. . 

The effect upon international law of what was done at Munich does not 
depend upon the justice or injustice of the local conditions calling for the 
transfer of territory that was provided for. The question is rather whether 
the transfer should have been brought about under the threat by the claim- 
ant of invasion of the territory unless the full measure of his claims was 
forthwith conceded to him. The “accord of Munich,” if that phrase can be 
used without irony, was not even in form a negotiated peace; it was. a sur- 
render to force as definite as if it had been concluded after defeat in war; it 
was, on the part of Germany, a resort to war “as an instrument of national 
policy” in the sense definitely in mind at the time of the conclusion of the 
Kellogg-Briand Treaty. 

The immediate reasons for the surrender to force are obvious enough, but 
they call attention once more to the practical impossibility of regulating the 
laws of war. From time to time during the past two decades there have 
been suggestions that once more the nations might do what they sought to do 
in 1899 and 1907 at the Hague Conferences—put restraints upon the meth- 
ods of warfare without abolishing the sovereign right of nations to resort to 
war. The futility of such efforts was never more clearly manifested. From 
beginning to end of the negotiations in September it was simply a question 
of the extent of the superiority of the German air fleet. The negotiators at 
Munich assumed that London, Paris and Prague would be bombed from the 
air, and that poisonous and incendiary gases would Be used; and it was princi- 
pally the fact that their civilian populations would suffer so grievously that 
Great Britain and France were unwilling to risk pressing for a solution of the 
question by a general conference of all the European Powers. Perhaps now 
it will be concedéd that the days of “humane warfare” are over, and that 
“war as a procedure” cannot be kept within the bounds fixed for it. Hence- 
forth when international issues are decided on the basis of preponderant 
military power, if that is to be the world’s fate for a time, the test of pre- 
ponderance will be the possibilities which that power possesses of inflicting ` 
death and destruction upon the whole social and economic life of the enemy 
country. It will be war such as will redeem the “Dark Ages” from a reputa- 
tion they will no longer deserve. l 

The more remote causes for the surrender to force at Munich are equally 
obvious, and they reflect little credit upon the statesmanship of the two 
great nations that believed themselves forced to make the surrender. Dur- 
ing the whole period since the World War, students of international relations 
in one country after another have urged with persistent reiteration that, 
important as it was for the international community to create an organized 
system of collective security for the prevention of violence, it was equally 
‘important to demand that such an organization should take upon itself the 
obligation of bringing about those changes in international relationships 
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that were necessary to remove the conditions that might drive particular 
nations to resort to acts of violence. Collective security, it was argued, must 
be accompanied by collective justice. But all such arguments for a more 
comprehensive organization of the international community were of no avail 
against the deeply rooted traditions of national sovereignty and the limited 
outlook of political leaders, who could see no moral interest in international 
justice and who took too close a view of their material interests. As the 
event proved, the political and economic concessions that should have been 
made voluntarily, at a time when they would have contributed to the prin- 
ciple of change by peaceful procedure, were finally made to the principle, if it 
can be called a principle, of preponderant power. 

What is the choice now before us? One alternative is to limit the scope of 
international law to matters of lesser consequence, in respect to which agree- 
ment among the nations may be reached without reverting to “power 
politics.” Once more, as fifty years ago, the chief concern of international 
law might be with questions of diplomatic privilege, the extradition of fugi- 
tive criminals, jurisdiction on the high seas and jurisdiction over foreign 
vessels in national ports. These and other relatively minor interests of 
states might be discussed in the light of custom and treaty, and rules of law 
deduced accordingly. 

Outside of this limited field the adjustment of the more vital interests 
of states would be left to the play of diplomatic negotiations in which 
temporary agreements between states would be reached by considerations 
based upon the preponderance of power of a particular state or alliance of 
states. A revival of Vattel would be in order, and the principle of the col- 
lective responsibility of all nations for the maintemance of peace would give 
way to the right of each nation to be the judge in its own case and to take the 
law into its own hands when the occasion called for ‘‘a remedy beyond the 
reach of law.” There would thus be a fairly clear line between law and 
polities, and international lawyers could have the satisfaction of knowing 
where they stood, even if the standing room were somewhat confined. 

It is difficult to believe that students of international law, living under 
governments under which freedom of speech is still possible, will willingly 
accept these limitations upon their science and thus strip from it the high 
authority and deny to it the essential functions with which they have of re- 
cent years tried so hard to endow it. Rather, the writer is confident, they will 
urge that the scope of international law be broadened so as to include within 
its range all those factors, political, social and economic, which are the moti- 
vating causes of “power politics” and which have hitherto been withheld from 
the operation of law. They will record the failure of collective security as it 
was established in 1919; but they will at the same time take into account the 
reasons for its failure and the conditions of its future success. They will ex- 
amine the connection between the political principles of a particular state 
and its economic needs, and endeavor to determine the dependence of one 
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upontheother. They will analyze national institutions and policies and seek 
to draw the line between matters properly within the reserved domain of 
national government and matters which affect adversely the rights of other 
states and call for international regulation. They will make it their objec- 
tive to show how the promotion of the common interests of the whole inter- 
national community can be made to create a bond of unity which will be 
stronger than the desire of an individual state to pursue its interests in isola- 
tion. In short, students of international law will apply to their science the 
principles of “social engineering” which students of constitutional law have 
long since realized must be taken into account in the analysis of domestic in- 
stitutions. 

To choose the second course is clearly to run counter to the present tide in 
international relations. ‘To urge that international law be given a wider 
scope when it has recently received so severe a setback within a narrower 
field; to pledge once more the faith of treaties when the wreckage of broken 
agreements lies all about us; to stress the common interests of the nations 
when nationalism is asserting itself in new and more intensified forms—this 
will require something of the breadth of vision and firmness of conviction of 
the American statesmen who in 1787, undeterred by the failure of the Articles 
of Confederation, went on to create the more perfect Union of the Constitu- 
tion. There is no assurance that even the most strenuous efforts to reéstab- 
lish the authority of international law and to extend its range will succeed. 
But the alternative is a world of anarchy in which the most precious values 
of our civilization may be swept away. In such a world the profession of 


international law would be no more than a byword of reproach. 
. C. G. FENWICK 


COMPENSATION FOR EXPROPRIATIONS 


In November, 1938, the Governments of the United States and Mexico 
reached an agreement providing a method for the evaluation of, and payment 
for, Americap-owned agrarian properties expropriated by Mexico after 
August 30, 1927.1 The values of those properties are to be determined by a 
commission composed of one representative of each government, and in case 
of disagreement, by a third person selected by the Permanent Commission 
with seat at Washington, as established by the so-called Gondra Treaty. 
The Mexican Government is to pay the sum of $1,000,000 United States 
currency as first payment of the indemnities to be determined by the Com- 
mission on or before May 31, 1939, and subsequent to that year, annual 
payments of not less than that sum.? 


1 Dept. of State Press Release, Nov. 12, 1938, No. 541. 
2 Declared Secretary Hull in relation to the plan which was accepted: “Two: My Govern- 
” ment proposes (a) that the two commissioners be appointed by their respective Governments 
at once; (b) that they hold their first meeting in the City of Mexico on the first day of De- 
cember 1938; (c) that each Government bear the entire expense of the salaries, maintenance, 
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The two governments still remain at issue concerning the conditions 
under which a territorial sovereign may, in harmony with the requirements 
of international law, expropriate the immovable property of aliens lawfully 
acquired within its domain. In his note to the Mexican Government of 
August 22, 1938, Secretary Hull declared that the fundamental issues raised 
by the Mexican Government were 


first, whether or not universally recognized principles of the law of na- 
tions require, in the exercise of the admitted right of all sovereign nations 
to expropriate private property, that such expropriation be accompanied 
by provision on the part of such government for adequate, effective, and 
prompt payment for the properties seized.* 


It is not here sought to discuss the main issue, but rather to take cognizance 
of and analyze Secretary Hull’s theory of compensation as set forth in the 
notes recording agreement, and to compare it with the expression of his 


transportation, and incidentals of its commissioner and his staff and that any expense in- 
curred jointly, as for instance in connection with airplane travel, be shared equally. 

“Thres: My Government believes it important, and understands that your Government 
is in accord in this regard, that a time limit be established for the completion of the work 
of the commissioners. It is therefore proposed that the commissioners be instructed that 
they must complete the determinations of value by not later than May 31, 1939. If during 
the course of the deliberations of the two commissioners they are unable to reach a common 
finding upon the matters submitted to them for their joint determination, my Government 
proposes that the Permanent Commission at Washington be requested to appoint immedi- 
ately the third commissioner in order that he may resolve the matters upon which the two 
Governments’ commissioners are unable to agree. It is further proposed that in case of 
disagreement in any particular case, the representative appointed by the Permanent Com- 
mission be requested to render his award within not more than two months from the time the 
case is submitted to him. The salaries and expenses of the third commissioner will be 
defrayed in equal proportions by the two Governments. ... 

“Five: It is my understanding that the Mexican Government will pay the sum of $1,- 
000,000 United States currency as first payment of the indemnities to be determined by the 
Commission to which this note refers, and that this payment will be made to the Govern- 
ment of the United States on or before May 31, 1989. 

“Tt is my further understanding that immediately subsequent to the determination by 
the Commission of the final valuation, in accordance with the procedure indicated in num- 
bered paragraph Four of this note, of American-owned agrarian properties as defined in 
numbered paragraph One, the two Governments will reach an agreement as to the amounts 
to be paid to the Government of the United States by the Government of Mexico annually 
for the account of such claims in the years subsequent to the year 1939. As the basis for 
such agreement there will be taken into consideration such statement of its ability to pay as 
may be demonstrated by the Government of Mexico. The Government of Mexico, I under- 
stand, agrees that the annual payments to be made by it to the Government of the United 
States subsequent to the year 1989 for the account of these claims will in no event be less than 
$1,000,000 United States currency, and that such payments will be made on June 30 of 
the corresponding year.” Ibid. 

3 Dept. of State Press Release, Aug. 25, 1938, this JOURNAL, Supp., Vol. 32 (1938), p. 191. » 
See, in this connection, “Confiscatory Expropriation,” this Journax, Vol. 32 (1938), p. 
759. 


110 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


earlier views. In his note of August 22, 1938, he stated that compensation 
must be “adequate, effective and prompt.” 4 

If compensation is to be “adequate,” it must counterbalance the full loss 
sustained by the owner in consequence of the taking of the property con- 
cerned.ë In the particular case a variety of factors may present them- 
selves, each of which needs to be considered in order to compute the proper 
scope of reimbursement. As Mr. Justice Butler declared in an opinion in 
behalf of the Supreme Court of the United States in 1934: 


Just compensation includes all elements of value that inhere in the 
property, but it does not exceed market value fairly determined. The 
sum required’ to be paid the owner does not depend upon the uses 
to which he has devoted his land but is to be arrived at upon just con- 
sideration of all the uses for which it is suitable. The highest and most 
profitable use for which the property is adaptable and needed or likely 
to be needed in the reasonably near future is to be considered, not neces- 
sarily as the measure of value, but to the full extent that the prospect of 
demand for such use affects the market value while the property is 
privately held.® 


The matter of time of payment is among the factors that must always be 
considered because, if payment is to be deferred, the total amount will fail 
to be fully or strictly compensatory if it does not make provision, among 
other things, for interest on the Investment or for loss of benefits to the 
owner after the property was taken and prior to payment. Thus the ade- 
quacy of compensation is to be tested in cases Where deferred payments 
are contemplated, by the respect which the arrangement pays for the con- 
sequences of postponement. It should be clear that a deferred payment, 
or series of deferred payments, is not truly compensatory if the loss sus- 
tained by the owner in consequence of postponement be unrequited. In 
his correspondence with the Mexican Government, Secretary Hull did 
not intimate that arrangements for deferred payments which would make 
requisite provision for the period of delay would be inadequate. There is 
hardly room to impute to him the thought that the fiscal equivalent of 
prompt payment, if duly arranged for at the outset, would violate any re- 
quirement of international law. His scheme of payment proposed in No- 
vember, 1938, was not inconsistent with his previous demands in this 
regard, and contained no modification of what he had declared to be the 


4 Ibid. In what follows, the writer makes full use of portions of a forthcoming report, of 
which he is a co-author, from the Section on International Law of the American Bar Asso- 
ciation, to be duly submitted to the members of that organization. 

‘ The word “compensation” is, in view of its derivation from the Latin verb, compensare, 
properly defined as “counterbalance, rendering of an equivalent, requital, recompense.” 
(Murray’s New English Dictionary, Pt. VI, 717.) The etymologist may, therefore, object 

e to the use of any adjective for the purpose of accentuating or describing the fullness -or 
sufficiency of the return to be made by the compensator. 

6 Olson v. United States, 202 U. S. 246, 255. 
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proper basis of compensation. His plan, in which Mexico acquiesced, 
contained the following statement: 


The adequate and effective measure of compensation to be paid in 
each case shall be determined in the usual manner by taking into con- 
sideration, among other pertinent factors, the establishment of the 
nationality of the claimant, the legitimacy of his title, the just value of 
the property expropriated, the fair return from the property of which 
claimant has been deprived between the time of expropriation and the 
time of receiving compensation, as well as such other facts as in the 
opinion of the commissioners should be taken into account i in reaching 
a determination as to compensation.’ 


According to this plan and the theory of it, Mexico would not be permitted 
to make deferred payments for as low amounts in toto as would be allowed 
were the expropriator to make immediate cash payment. Otherwise there 
would be modification of a condition embraced within Secretary Hull’s 
proposal as set forth above. In virtue of it the American owner of agrarian 
lands that have been expropriated would not appear to suffer from loss in 
consequence of deferred payments, for he would necessarily be compensated 
for losses accruing through or by reason of the period of delay. His only 
detriment would be through the possibility that the expropriator might fail 
to live up to its agreement as by non-payment of lump sums provided for in 
the plan. Ina word, the Mexican Government itself must, as a consequence 
of the test of adequacy enunciated by Secretary Hull, and which that gov- 
ernment has announced @ readiness to accept, pay the price for deferred 
payments. The privilege of making them may be deemed to be highly 
beneficial by the expropriator. Still, it is one which Mexico must pay for. 
In his note of November 12, 1938, by way of acceptance of the American 
proposal, the Mexican Minister for Foreign Relations intimated that the 
American plan reflected a change of position on the part of the Government 
of the United States.* Such was hardly the case; for the Secretary of State 
did not state that there was any unwillingness on the part of his Government 
to accept what might be the full equivalent of prompt payment. The plan 
itself by necessary implication demands payment of that equivalent. 

The Mexican Government declares that the decisions reached by the 
representatives of the two countries in fixing the amounts of indemnifications 
“shall in no case extend beyond evaluation of the lands expropriated and the 
modalities of payment of the amount determined; that they shall not con- 
stitute a precedent, in any case nor for any reason; neither shall they decide 


’ Note of Nov. 9, 1988. Dept. of State Press Release, Nov. 12, 1938, No. 541. 

* He adverted to Secretary Hull’s note of Nov. 9, 1938, as one in which the Government of 
the United States, “while maintaining its opinion that the recognized principles of law and 
equity require the immediate payment of just compensation for expropriated properties, 
makes known its readiness to agree to a plan which, based on the proposals of my Govern-« 
ment, may apply to the consideration and payment of agrarian expropriations (afectaciones) 
subsequent to 1927.” Ibid. 
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the juridical principles maintained by the two Governments and applicable 
to the matter in question.” It is taken for granted that the Government of 
the United States accepts this condition. Nevertheless, the significant 
feature.of the agreement is the willingness of the expropriator to respect in 
fact the principle which the United States has invoked as the basis of com- 
putations of value.’ 

The practical value of the arrangement is due to the fact that the burden 
of making full compensation for what is expropriated, even as it is enhanced 
through the postponement of payment, does not too heavily tax the capacity 
of the expropriator. As it stands the arrangement suggests the inquiry 
whether a like plan would be feasible were a state to expropriate immovable 
property of very great value and for which it had no visible means of com- 
pensating the owners even through a series of deferred payments extending 
over a protracted period of time. It raises the specific question whether the 
territorial sovereign enjoys the right to expropriate alien-owned immovable 
property save under citcumstances when it can give reasonable assurance of 
ultimate and complete reimbursement to the titleholders. It is not here 
sought to respond to that inquiry. It suffices to note that it has been sug- 
gested that if Secretary Hull’s theory be duly respected, a territorial sovereign 
may find its very right to expropriate conditioned upon its power to pay, and 
that if it be sought to exercise that right when evidence of the possession of 
such power and the disposition to use it are not evident, there is reason to 
demand that there be restored to the owners what may have been taken 
from them. 

CHARLES CHENEY HYDE 


THE NAZI PROSCRIPTION OF GERMAN PROFESSORS OF INTERNATIONAL LAW 


Nowhere, perhaps, have the totalitarian dictatorships revealed their intol- 
erance in more striking fashion than in the somewhat ruthless manner in 
which they have laid their heavy hands upon science, literature and art. Not 
only have these hitherto largely uncontrolled domains of cultural activity 
been rigorously regimented and deprived of their freedom through a process 
which is known in Germany by the name of Gleichschaltung, but the institu- 
tions through which some of them, at least, must necessarily be carried on 
have been compelled to play the degrading rôle of instrumentalities for the 
promotion of political, racial or ideological propaganda. 

It is somewhat strange that Germany, a country in which universities of 
learning had perhaps achieved their highest development, where a large 
academic freedom had been one of the national traditions, where university 
professors occupied an almost enviable place in the social and professional 
life of the country, and where science and culture had formerly been appre- 
_ciated at their true value, should have outdone the other dictator-ruled states 


* It is needless to add that the accord also marks respect by the expropriator of the theory 
that compensation should be given for what is expropriated. 
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in the shabby manner in which it has treated its professors, scientists, and 
scholars. 

According to a careful and thoroughly documented study made by an 
American scholar, based on investigations carried on in Germany, 1145 pro- 
fessors and other members of the faculties of the German universities were 
dismissed by the Nazi authorities from their posts or compulsorily retired 
during the first four years following the coming into power in January, 
1933, of the National Socialist Party.1 Since the entire teaching staff of the 
German universities during the winter semester of 19384-1935 was but slightly 
more than 7,000, the dismissals and forced retirements amounted to about 
16 per cent. of the total. A considerable number of dismissals or forced re- 
tirements have taken place since the results of this investigation were pub- 
lished, expecially since the annexation of Austria by Germany, when the 
Austrian universities were thoroughly “purged” of their liberal or anti-Nazi 
elements. 

Believing that the readers of this JouRNAL would be interested particularly 
in the facts regarding the toll taken of the German professors of international 
law, the author of this note has made an investigation of his own with the 
following results.* 

It is believed that the following is a correct list of the professors of public 
international law and private international law who have been dismissed or 
compulsorily retired since the coming into power of the Nazis: From the 
University of Berlin: Kayfmann (E.), Nussbaum, Rabel and Martin Wolff; 
from Cologne: Ebers and Kelsen; from Halle: Fleischmann and Wegner; 
from Frankfurt: Heller, Strupp and Wertheimer; from Hamburg: Mendels- 
sohn-Bartholdy; from Heidelberg: Jellinek (W.), Gutzwiller and Radbruch; 
from Göttingen: Kraus and Leibholz; from Kiel: Schiicking and Kantoro- 
wicz; from Munich: Nawiasky and Neumeyer; from Munster: Isay;* from 
Vienna: Verdross; and from the technical Hochschule of Dresden: Holldack. 
Total: 24. Since the entire staff of professors of public and private inter- 
national law in the German universities was not large (it could hardly have 
exceeded 50 or 60), the proportion of dismissals and compulsory retirements 


1 See Hartshorne, The German Universities and National Socialism (Harvard University 
Press, 1937), p. 93 ff. 

This number does not include 539 assistants, employees and others, who, strictly speaking, 
were not members of the faculties. Nor does it include those who “voluntarily” resigned un- 
der pressure from the students or the Nazi authorities, or because of social pressure or ostra- 
cism. Nor does it include a few who rather than face the humiliation of dismissal committed 
suicide. Moreover, it does not include those who were dismissed or retired from the facul- 
ties of educational institutions other than universities, or from the staffs of scientific acade- 
mies, institutes and other organizations of the kind. 

1 The author desires to state that none of the information on which this note is based was 
obtained from any victim of the Nazi “purge,” or from any other person living in Germany . 
or from any national of the Third Reich living outside Germany. 

2 Dr. Isay’s rank was that of Privatdozent, not professor. 
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must have constituted approximately one half of the total. This list does 
not include the “voluntary” resignations,‘ nor the case of Professor Perels of 
the University of Hamburg, the well-known authority and writer on interna- 
tional maritime law, who, under the strain of the prospect which confronted 
him, committed suicide in 1983 before the blow fell upon him. 

The legal grounds on which German university professors may be dis- 
missed or retired before reaching the age of 70. years, as laid down in the law 
of April 7, 1933, “for the restoration of the civil service,” and the supple- 
mentary acts of May 6 and July 1, 1933, are: “non-Aryanage,”’ having a 
“non-Aryan” wife, “political unreliability,” the “interest of the service” and 
the “simplification of the administration.” Of the 24 professors of interna- 
tional law who have been dismissed or retired, it appears that the reasons 
given in 17 cases were that they were ‘non-Aryans.”’ They include such 
well-known authorities as Fleischmann, Jellinek, Erich Kaufmann, Kelsen, 
Mendelssohn-Bartholdy, Neumeyer, Nussbaum, Martin Wolff and Strupp. 
It can undoubtedly be said that they are among the most distinguished of 
German professors in the fields of public and private international law. 
Certainly their names and works are the best known among English and 
American international lawyers. 

The reason given for the removal of two of the 24 was that, diou 
“Aryans” themselves, they had “non-Aryan” wives, and it is not altogether 
improbable that the fact that a third victim had an American wife may have 
contributed to his downfall. One professor was retired because he was a 
Catholic and took part in the activities of the Catholic Church. The former 
connection of two others with the Catholic “Centrum” party or their sym- 
pathies for it, prior to the coming into power of the National Socialist party 
undoubtedly disqualified them from being professors in a German university 
under the Nazi régime, although the government was able to base their dis- 
missal on other grounds, e.g., “non-Aryanage.’”’ Another one (Schiicking) 
was dismissed because of his well-known pacifist beliefs. Radbruch was 
removed because he is a socialist. Finally, it is well known that two others 
were removed mainly because of their liberal democratic political views, al- 
though the government has never publicly stated its reason for turning them: 
out. 

It is only fair to say that in most cases the victims of the proscription were 
retired on pension if they fulfilled the requirements of the law governing re- 
tirements with pensions. In this respect Strupp was an exception, since he 
had not served as a professor for the requisite number of years to entitle him 


t In one.or two cases there is uncertainty as to whether the professor “resigned” (under 
pressure, of course) or was formally dismissed or retired, since the government has made no 
statement regarding the matter, and no information relative to dismissals or retirements is 
allowed to be published in Germany. In view of the situation which now exists in the Third 
Reich, the victims themselves will not supply such information, at least not so long as they 
continue to reside in Germany. 
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toa pension. But it appears that in most cases, if not all, the retirement was 
forced upon the professor before he had reached the retiring age (70) and in 
some cases the victims are relatively young men. Thus Gutzwiller was 
only 44 years of age; Strupp, 46; Verdross, 48; Kelsen, 52; Kraus, 53; Kauf- 
mann, 54 and Nussbaum, 56. These men were therefore thrown out of their 
positions while still in the prime of life, and deprived of their salaries and of 
the prestige and professional opportunities which, formerly at any rate, went 
with a professorship in a German university—all this in some cases many 
years before they would normally have been obliged to retire. In the cir- 
cumstances in which their retirements were forced upon them they were 
tantamount to dismissals which carried disgrace, humiliation, and the ending 
forever of their professional careers. 

As one surveys the list, it is difficult to avoid the feeling that the Nazis 
have despoiled the German universities of most of their leading professors of 
international law, and this for political, racial or religious reasons. Kelsen 
had only a few years earlier been attracted away from the University of 
Vienna by the promise of a larger freedom and other opportunities. As 
head of the “Vienna school” of jurists, as the most distinguished legal phil- 
osopher in Europe, as a prolific and much-quoted author of works on political 
science, legal philosophy and international law, he had brought fame to the 
law school of the University of Vienna, as he would have done to the Uni- 
versity of Cologne had he been allowed to remain there. But, alas, he was 
not an “Aryan” and against this his attractive personality, distinguished 
scholarship and record of achievement counted for nothing with the present 
rulers of Germany who think it is of more importance that their university 
chairs should be occupied by “Aryans” and loyal Nazis even of mediocre 
ability and without reputation, than by great and distinguished scholars not 
of pure “Germanic” descent. Erich Kaufmann, likewise, had brought dis- 
tinction to the University of Berlin, and in the days when it was not a crime 
to be a Jew, he enjoyed the confidence and respect of the German Govern- 
ment. He had served as legal adviser to the German delegations at a succes- 
sion of international conferences, as agent of the German Government before 
various international tribunals, and was counsel for the Austrian Government 
in the Anschluss case in 1931 before the Permanent Court of International 
Justice, where, as the author recalls, he made a brilliant presentation of the 
German-Austrian case in almost perfect French. 

Strupp is one of the most brilliant and widely known of the younger 
German authorities on international law. He is a prolific author, was 
elected a member of the Institute of International Law while still a young 
man, was founder of the Jahrbuch des Volkerrechis, co-director of the Zen- 
schrift fir Völkerrecht, and three times in succession he has been called to 
lecture at the Hague Academy of International Law, where in 1934 he gave a 
general course of 16 lectures. Schiicking was certainly one of the best known 
and most respected of European professors of international law. He was a 
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member of the Institute of International Law, director of the Institut 
fir Internationales Recht at Kiel, he had served as one of the German dele- ` 
gates at the Peace Conference at Versailles, was a member of the Weimar 
constituent assembly and of the Reichstag, and was finally elected a judge 
of the Permanent Court of International Justice. After his election as a 
judge of the Court he retained his professorship at Kiel, but was dismissed 
from it by the Nazis because of his pacifist views. Doubtless also his former 
connection with the Weimar government and his mission as a delegate to the 
Peace Conference at Versailles contributed to making him persona non grata 
with the Nazi authorities. 

Among the other more distinguished victims of the Nazi proscription are 
Mendelssobn-Bartholdy, well known among American jurists; Martin 
Wolff, probably the most influential teacher of private international law in 
Germany; Nussbaum, known by his numerous publications on civil and com- 
mercial law, comparative law and international law; Walther Jellinek, a 
promising and already distinguished scholar and the son of a father who had 
done much to make the University of Heidelberg famous in the days when 
“non-Aryan” scholars were still honored in Germany; Neumeyer, recognized 
the world over as the creator of the science of international administrative 
law and the most prolific writer on that subject (the publication of the last 
volume of his great work was forbidden in Germany and he was not per- 
mitted to attend the meetings of the Institute of International Law at Oslo 
and Luxemburg); Herbert Kraus, Ph.D. from Harvard, well known in the 
United States, where he has lectured at Chichgo, Princeton and other 
universities, member of the Institute of International Law, twice lecturer at 
the Hague Academy, former official in the German Ministry of Foreign 
Affairs, co-editor of Niemeyer’s Zeitschrift fir Internationales Recht; and, 
finally, Alfred Verdross, one of the most brilliant, most widely known and 
most admired of the younger international jurists of Europe, colleague and 
disciple of Kelsen, and who, like him, had served as dean of the law faculty of 
the University of Vienna, prolific author of treatises of originality and bril- 
liancy, editor-in-chief of the Zeitschrift für Offentliches Recht, associate of the 
Institute of International Law, member of the Curatorium of the Academy 
of International Law and lecturer at four successive sessions of the Academy, 
where in 1929 he gave a general course of 16 lectures. No man was more 
highly esteemed in the University of Vienna in the days before the arrival 
of the German Nazis. All these honors had been achieved before he had 
passed the age of 48 years when he was suspended under the Nazi policy. It 
may be stated in passing that Schiicking was not, nor are Kraus and Verdross, 
‘non-Aryans” or married to “non-Aryans.”’ 

Regarding the reasons for the retirement or suspension of Kraus and 

+ His status appears not to have been as yet definitely determined. According to the best 


information available (which does not come from him) he has been ie aces on pen- 
sion; his ultimate fate is to be determined at an early date. 
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Verdross the German Government appears to have made no public state- 
ment, and their own opinions are unobtainable in view of the situation which 
now exists in Germany. Kraus was supposed to have lately become at least 
a moderate National Socialist, as appears from some of his recent writing, in 
which he endeavored to develop a National Socialist theory of international 
law and relations in which he certainly accepted a goodly portion at least of 
the Nazi ideology. It may be assumed that had his views not met the ap- 
proval of the Naz authorities, his recent articles would never have been 
published in a German periodical after its “codrdination” or if publication 
had been allowed under a mistaken impression, he would have been repri- 
manded or dismissed as soon as the inconsistency of his views with National 
Socialism had been discovered. It is the opinion of those who are most cog- 
nizant of the facts that the real reason why he was forced out of his academic 
chair was that, notwithstanding his partial acceptance of the Nazi ideology 
and its Weltanschauung, he was still tainted with the virus of liberalism, for 
it is characteristic of Naziism that it is never satisfied with any degree of 
loyalty which falls short of one hundred per cent. 

Somewhat the same thing may be said regarding the reasons for the sus- 
pension of Verdross. Like Kraus, he had in his most recent writing made 
far-reaching concessions to the National Socialist conception of international 
law—-under the pressure of circumstances, no doubt.” The Zeitschrift für 
Offentliches Recht, the chief editorship of which he has been permitted to re- 
tain (after it had been gleichgeschaliet by the removal of his liberal and ‘‘non- 
Aryan” co-editors Anschiit%, Brierly, Menzel, Recassens Siches, Scelle and 
Kelsen), has likewise, since the bringing of Austria under Nazi domination, 
shown distinct National Socialist tendencies, withopt which, of course, its 
publication would not have been permitted, nor would Verdross have been 
allowed to continue as its editor-in-chief. But, like Kraus, he is known to be 
a man of broad international views, as his earlier writing on international law 
indicates. His early association with Kelsen was also doubtless remembered 
by the Nazis, and the fact that he is a Catholic in his religion, although he 
adopted a moderate attitude which favored a compromise between the 
Church and National Socialism, likewise did much to disqualify him for a 
professorship in what had now become a German university. Evidently 
the concessions which he had made to the National Socialist program and 
ideology were not sufficient to save him from the proscriptive policy of a party 
which, as stated above, demands absolute and complete acceptance of its 
doctrines and point of view by all who are in any way dependent upon its 
high patronage. 


* See, especially, his article, “Das Zwtschenstaatliche Weltbild des National Sozialismus,” 
published in 1933 in the Jurtsitsche Wochenschrift, and his article, ‘Interesse und Zwischen- 
staatliche Ordnung,” published in Niemeyer’s Zeitschrift fur Internationales kechi, 1934, 
p. 22 ff. ' 

™ Nee his Völkerrecht published in 1937, especially pp. 26 ff. and 36 ff. 
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The result of the Nazi “purge” has been, as stated above, to denude the 
German universities of the great majority of the professors of international 
law, “Aryans” and “‘non-Aryans”’ alike, whose reputations extended beyond 
the frantiers of Germany. Of those who have been undisturbed, only a few 
are known even by reputation to American international lawyers. Professor 
Viktor Bruns is, of course, a notable exception. The vacancies created by 
the removals have been filled for the most part (if at all) by men without dis- 
tinguished reputations and who are largely unknown outside Germany, but 
whose loyalty to Naziism is at least publicly professed. 

The situation of those who have been retained by the German Government 
in their positions is somewhat deplorable. Their tenure, of course, is ex- 
tremely precarious, for the sword of Damocles now hangs over the head of 
every professor in a German university. It may fall at any moment for a 
great variety of reasons: because of an opinion too favorable to democracy or 
liberalism expressed perhaps in a scientific treatise; for failure to see things 
from the Nazi Welianschauung point of view; for something said in the class- 
room which may offend Nazi sensibilities; too much emphasis on the princi- 
ples of Christianity as the basis of political obligation or the foundation of 
international policy; participation in the activities of the Roman Catholic 
Church; the publication of an article in a foreign scientific periodical without 
submitting it to a brown-shirted Rector whose approval is required before 
anything can be published by a member of his faculty; failure to begin a 
classroom lecture with the giving of the Hitler salute; inability to obtain the 
approbation of the students, etc. 

The lot of those who have been dismissed or retired is of course still worse, 
and is not altogether without elements of tragedy. One of them is living in 
voluntary exile without position and without adequate means of support. 
Those who continue to reside in Germany are not allowed to enter into 
negotiations for positions in foreign countries or to accept foreign appoint- 
ments without the permission of the government. They cannot correspond 
with their friends abroad without the risk of having their letters opened by 
the Nazi authorities. They dare not express opinions regarding the cir- 
cumstances or reasons for which they have been dismissed or retired, and 
their foreign correspondents are urgently requested to refrain from discussing 
such matters in their letters to them. Those who succeed in finding em- 
ployment in foreign countries, but who leave property or relatives in Ger- 
many, find it prudent to maintain a policy of silence regarding all matters 
affecting the Nazi régime, and especially as to the treatment which they may 
have once received at its hands, for it is the established policy of that régime - 
to pursue its German opponents who leave the country, and when they or 
their property cannot be reached, to seek satisfaction from the members 
of their families who remain in Germany. | 

An example of the treatment of publications of German professors 
who are not Nazi is afforded by the suppression of publications of Pro- 
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fessor Hans Wehberg who transferred his residence from Germany to Geneva 
(Graduate Institute of International Studies) in 1928. Asis well known, he 
was the joint author with Walther Schicking of an important work entitled 
Die Satzung des V dlkerbundes, which was published in Berlin long before the 
Naziscameinto power. This book being favorable to the League of Nations, 
in harmony with the personal convictions of the two authors, was sup- 
pressed on the alleged ground that “it no longer had any interest for 
Germany.” 

For 20 years Wehberg had prepared the volume on Seekriegsrecht for the 
Handbuch des Volkerrechis, which was edited by Stier-Somlo until 1932, when 
he was succeeded by Professor G. A. Walz, now Nazi professor in the 
University of Cologne. In August, 1933, shortly after the accession of the 
Nazis to power, the Handbuch having in the meantime been subjected to the 
process of Gletchschaltung, Walz notified Wehberg that his volume would be 
omitted from the next issue of the Handbuch, partly because of his “known 
political attitude” and partly because in the opinion of the publishers there 
was no further demand forit. Atthesame time Wehberg was informed that 
another man (a certain Nazi official of the Reich) had been chosen to prepare 
the volume on Seekriegsrecht for the next issue. Wehberg protested that this 
involved a breach of his contract with the publishers, and pointed out that 
his volume in the Handbuch had outsold all the others, but he could do noth- 
ing but leave it to those who are competent to do so to decide whether the 
scientific value of the Handbuch as thus “codrdinated”’ would in the future 
amount to much.® 

Such in brief is the régime under which professors of, and writers on, in- 
ternational law must live and work today in the Third Reich, and such is the 
shameful treatment which many of them have received and are still re- 
ceiving at the hands of the Nazi dictators. They may be assured that in 
their tragic situation they have the sincere and profound sympathies of 
American professors of international law, who will not fail whenever occasion 
offers to express their condemnation of that treatment. 

JAMES WILFORD GARNER 


REVISION OF THE NEUTRALITY ACT 


The United States, like all other states since the upheaval at Munich, 
must now be concerned with its foreign policy, the first line of defense, as 
well as with military preparations. It has always been true, of course, that 
the use of force must be anticipated between nations, and that a foreign 
policy must, on the one hand, guard against a use of force contrary to our 
interests, and must, on the other hand, depend for its effectiveness and 
recognition upon the force available behind it. Force is more than ever 
dominant in the world today, and foreign policy must be as well prepared as 


è The details regarding these two incidents may be found in 34 and 87 Die Friedens- 
Warte (1934 and 1937), pp. 121 and 152 respectively. 
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armaments to meet this situation. ( In the study of such reconstruction of our 
foreign policy as may now be neected, the fact cannot be omitted from con- 
sideration that the United States today occupies, willy-nilly, a position of 
leadership in the world. Whenever we have had to face the consequences 
of this position of leadership, we have been embarrassed at almost every 
step by the restrictive effect of the Neutrality Act. 

This Act, therefore, becomes more than ever a rhatter of concern, for it 

‘cannot be doubted that perilous waters lie ahead of us. During the few years 
_ of its existence—years in which the use of force has become more and more 
frequent—there has been an increasing realization of its inadequacy as a base 
for our foreign policy. It is a striking fact, which has been impressed upon 
each citizen according to his particular interest, that none of the recent situa- 
tions of force corresponds to the picture which frightened the American 
people into accepting the neutrality legislation. It was never thought, for 
example, that it would aid Japan to swallow China, or Italy to take Ethiopia, 
or a fascist group in Spain, assisted by states unencumbered by neutrality 
legislation, to overthrow the legitimate government of that state. The 
average citizen does not see all the possibilities of which the foresighted states- 
man is aware; but each such incident arouses the interest of some citizens, and 
the cumulative effect is to bring to all the knowledge that the neutrality 
legislation has served to encourage aggression, to weaken those with whom 
this nation is in sympathy, and to contribute to the “ene now ih whom 
before us. 

The Neutrality Act is, indeed, a strange venture, sails ini of harmony 
with American character and tradition; and it is not without significance 
that such a statute is te be found upon the books of no other nation in the 
world) Many Americans, of course, have opposed it from the beginning; an 
increasing number of ikose who accepted it without realizing what its ef- 
fects would be, now demand its repeal or modification. It is to be observed, 
however, that the repeal of the Neutrality Act would impose the necessity of 
finding a foreign policy to replace it; and this would undoubtedly lead intoa - 
long and bitter controversy. Internal dissension would add little to our na- 
tional security in the unsettled condition of the world today; and if it is 
possible, by a few changes, to remedy the chief weaknesses of the Act, it 
would be wiser to attempt this than to attempt elimination of-the entire 


‘policy. 

Our recent as demonstrates that ie danger of the neutrality 
legislation lies af pp_inflexible and invariable rule to a 
Bl uations. Tti is ioi forbidden: of course, ‘to go to war; but, under whatever 

ircumstances, it is forbidden to take lesser measures than war to uphold 
what the American people conceive to be justice, or to defend the rights of 
the nation, or to strengthen the position of the United States in a world . 
where power politics has become predominant. It is intended that the pro- ~ 
visions of this Act should be applied impartially as between belligerents; but: 






EDITORIAL COMMENT 121 


it is apparent that impartial application of the same rule to all situations 
produces results which are far from impartial. The American people have 
learned that whatever they do helps or harms one party to the conflict more 
than it does the other, and usually, if not always, it helps the stronger against 
the weaker. If, then, our efforts do harm to one or the other side, fortui- 
tously, without intent or control on our part, it would obviously be better 
to direct our efforts with conscious intent to aid the side which it is our inter- 
est to aid. Otherwise, we leave it to luck to decide the issue; or rather, we 
leave the stronger state to make use of us against our will. It has long been 
a fundamental principle of our foreign policy that the United States will make 
no commitments in advance; yet, by the inflexible provisions of the Neutral- 
ity Act, we are officially and publicly committed to aid, or to stand out of the 
way of a state which has, in every case so far, been the party to the conflict 
with which the American people does not sympathize, and whose success en- 
dangers our interests or principles. No foreign policy can be successful un- 
der such a restriction; indeed, it can hardly be called a foreign policy when 
its effects depend, not upon our conscious will or purpose, but upon the ele- 
ments of a situation which our statesmen are not permitted to take into 
consideration. 

From whatever viewpoint—whether that of the isolationist who wishes no 
help for the United States, or the realist who thinks in terms of power poli- 
tics, or the advocate of the neutrality legislation who is concerned only with 
avoiding war at any cost—thé inflexibility of the legislation causes dissatis- 
faction. Even those who led in the fight for its adoption have complained of 
its effect in recent situations; and there is no doubt that the American people 
as a whole have supported the refusal of President Roosevelt to apply it in 
the Sino-Japanese conflict. Horrible things are happening in the world to- 
day, things which were beyond our powers of imagination a few years back; 
and no one can tell how much farther lawlessness and aggression may go. 
(The neutrality legislation of the United States has been a green light to the 
aggressor, authorizing him to proceed, so far as the United States is con- 
cerned, with his career of rin) and the American people have loudly pro- 
claimed their dissatisfaction with such results. But the statute leaves no 
discretion to those who direct our foreign affairs. Our diplomacy is emascu- 
lated, and aggressors know that it is impotent. Such a rigid restriction is 
dangerous, whether from the viewpoint of those principles in which Ameri- 
cans believe, or from the most selfish viewpoint of national security, or from 
the viewpoint of those who seek to avoid the risks of war. 

That an embargo should be laid upon both belligerents, when war starts, 
is not unreasonable or dangerous. On the contrary, it may be argued both 
that it is a proper neutrality at the moment, and that it would tend to weaken 
the ability of belligerents to make war. This, as a matter of fact, is the prin- 
ciple upon which governments operate. The policeman who encounters two 
men fighting does not pause to ascertain which is the aggressor; he interferes 
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merely to prevent the use of violence between them. It would be decidedly 
better if the United States were willing to join in with other members of the 
community of nations and employ their joint force to prevent the use of force 
by both disputants; but, if we will not go so far, we should be willing to 
refuse to sell materials of war to those who would use them. It is the ac- 
cepted practice, under domestic law, to adopt an impartial attitude until 
the merits of the dispute have been determined, meanwhile restraining both 
parties from the use of violence. This, it may be noted, is contrary to the 
principle upon which the League of Nations operates, for it must determine 
the aggressor before attempting, through coercive methods, to prevent the 
use of force between the parties. It is hereby suggested that, in the proposed 
reform of the Covenant of the League of Nations, serious consideration should 
be given to the possibility of denying to both parties the use of force, and then 
taking action against the aggressor after the aggressor has been determined. 
In this respect, it would seem unnecessary to revise the Neutrality Act. 
It would be foolhardy for the United States, acting alone, to take upon her- 
gelf the authority to determine the aggressor in each war, and to proceed 
alone against this aggreasor. But this is not to say that such an attitude of 
neutrality should be permanent. We cannot afford to be bound by a rigid 
ruleto continue the same policy whatever the circumstances may be. ‘There 
might be shifts of belligerents, actions taken by other neutrals, or other 
changes; and, if we are to judge by the recent actions of Japan, there would 
be an increased tendency on the part of the belligerents to take advantage 
of our fixed policy and make gains for themselves at our expense. Even those 
who seek only to avoid war have complained at the effects of rigid application 
of this policy. And the American people in general have loudly manifested 
their repugnance against permitting a law-breaker to impose his will by force 
upon a weaker party, with our laws to aid him. (Over half of the military 
supplies now being used by Japan come from the United States, and are used 
for purposes contrary to the interests of the United States, contrary to the 
Kellogg Pact and other treaties to which the United States is a party, and 
contrary to the sympathies of the American people.| The situation would be 
much the same if the neutrality legislation were put into effect, except that it 
` would be still further to the disadvantage of China. The average American 


` + does not like to feel that he is unable to do anything to prevent this. And it 


must be borne in mind that this is not a mere emotional reaction against 
wrong-doing in the world, justifiable and sufficient a cause of action as this 
might be. Behind it lies the necessary realization that it is dangerous to our 
interests and to our national safety to permit lawlessness. to thrive, and 
law-breakers to grow strong through the use of violence, Because we have 
permitted this, we are today spending unheard-of amounts for military pre- 
paredness; we are everywhere being called upon to protect the rights of 
American citizens; we are being deprived of our rights and interests in China; 
our hearts are wrung with sympathy for those suffering from the brutality 
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incident upon the lawlessness which we have failed to discourage. Not even 
the supporters of the neutrality legislation can restrain their dislike for a 
statute which makes it impossible for the United States to refrain from aiding 
aggression, and which has the inevitable effect of increasing the strength of 
states which will not be content, when they have become strong, to permit the 
greatest “have” state in the world to enjoy undisturbed its enormous 
resources. 

In this respect, the Neutrality Act must be amended to permit adaptation 
of our action to the differing circumstances of different situations. This 
could easily be done by permitting the embargo imposed against both parties 
at the outbreak of a war to be revoked in favor of one of the parties under 
certain conditions. These conditions should be as nearly automatic, and 
should leave as little discretion, as possible. It is suggested that a proper 
criterion, and one which would be generally accepted, is willingness to sub- 
mit to peaceful settlement. An embargo should not be applied against that 
state or states which expresses its willingness to cease fighting and accept a 
settlement reached by pacific means; this much encouragement, at any rate, 
could be given to the pacific settlement of disputes for which the Kellogg 
Pact stands. There would be no more danger of war for us than the “im- 
partial” application of the Neutralit Act, which would. stile aid one side 
—usually the wrong side, irom ewpoint—more € 

The President would naturally, under our system, be T one to make the 
decision to lift the embargo; but there would be no large room for discretion 
on his part. It would doubtless be necessary to grant some freedom of de- 
cision as to whether the offer to cease fighting was to be regarded as bona 
fide; it might be necessary to lay down terms of an.armistice to which the 
parties should submit. But this is a distinctly limited discretion, and it 
could be further limited. The President could be required to consult with 
Congress before deciding; this would be unwieldy, subject to delay, and per- 
haps open to the charge of unconstitutionality. Congressional jealousy of 
the President is not a sufficient reason to justify such a stand. Many per- 
sons fear that the President could not be trusted with such power; as to this, 
it may be said that the President can now take the nation into war, and that 
to forbid him, in his capacity of director of our foreign policy, the right to 
take lesser measures of pressure is to invite him to take the more drastic 
course. In our history, however, it has not been the President which has 
acted recklessly in the conduct of our foreign policy. It was Congress, for 
example, which passed an immigration law, replacing an executive agree- 
ment, which has embittered the Japanese toward the United States and 
helped produce the present unfortunate situation. And the people, even 
more than Congress, may be expected to act recklessly: if the Ludlow 
Amendment were put into effect, the chances of war would be much greater 
than if the decision lay with Congress, and still greater than if the decision 
were left to the President alone. In most of our wars, it has been the people 
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who have pushed the President into war; this was certainly true of the World 
War. And if the people are deceived by propaganda, that is more reason for 
refusing to entrust to the people such a responsibility. The people are 
wholly irresponsible; the Congressmen are responsible to their constituencies; 
the President is responsible to the entire nation, and his every motion or 
thought is in the limelight. The people must necessarily know less of a 
situation; the Congress more; the President most of all. The people are 
most swayed by demagogues and propaganda, Congress less, the President 
least of all. Al of which is to say that discretion with regard to lifting the 
embargo, under a revised Neutrality Act, could more safely be entrusted to 
the President than to any other agency. 

If the discretion of the President is to be limited, it should be for reasons 
which would further the purposes of our policy, and not merely for distrust 
between departments of the Government. It may be reasonably asserted 
that whatever action we may wish to take toward encouraging peaceful 
settlement and restraining aggression would be the more effective if other 
states should codperate in the same manner; consequently, it would be. well 
to require the President to make his decision after consultation with other 
states. If the lifting of the embargo against one party should involve a risk 
of action against us by the other party, the President’s easy assumption of 
that risk would be checked by the necessity of consultation with other states; 
and if the risk were accepted, it would be shared with these states. If it is 
intended—and it is believed that this is what the American people do wish— 
to aid the belligerent which accepts peaceful settlement and to restrain the 
other, this result would certainly be more effectively achieved if other states 
participated in the actign. Under such a requirement, the President would 
not be able to choose his course solely for personal or political considerations 
peculiar to himself or to his party; other states would codperate with him 
only if the situation were clearly one in which one party refused to submit 
to peaceful settlement. The more states in such a consultation, the better; 
it would therefore be most sensible to consult with the League of Nations 
whose organization and membership would make such action easier and 
more effective. If this were unacceptable to the American people, a pro-. 
cedure of consultation has already been initiated among the American Re- 
publics which might be extended into a system based upon the above 
suggestions. It would be less desirable and effective, of course, to consult 

er states individually. 

hee is thus proposed that the neutrality legislation be continued as regards 
the requirement of an embargo on arms, ammunition, and implements of - 
war against both parties when war breaks out; but that it should be changed 
to permit the President, in consultation with other states, or by some appro- 
priate international procedure, to lift the embargo against that state which 
has accepted pacific settlement, and to,continue the embargo against the 
state which has continued to use force.) H this program were adopted, it 


miar 
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would be important to permit the extension of the embargo to include other 
materials useful in war. What these materials would be would of course 
vary in each situation; no list could be laid down which would cover all 
situations. The selection of the items to be added to the embargo list would 
be an administrative task, which could be entrusted to a staff of experts. If 
the purpose is to make it possible for us to aid the peaceful as against the 
aggressive state, then it is necessary to prevent materials useful in war— 
which are far more than guns and powder—from reaching the intransigent 
party while permitting them to reach the other party. 

And finally, it would be desirable to eliminate the ‘‘cash and carry” 
clauses. It has already been proven that they aid the stronger state, the 
state with financial and industrial resources, against the weaker state; and | 
they lay us open to the charge that Americans are dollar-chasers, always 
ready to make money—without risks—from the misfortunes of their neigh- 
bors. This portion of the Act comes to an end on May 1, 1939, and should 
not be renewed. 

The American people are much dissatisfied with the course of events in the 
community of nations. They would like to make some contribution toward 
the maintenance of law and order in the world, and they are beginning to 
realize that they must make such a contribution if there is to be any law and 
order; but they are not prepared as yet to make much of acontribution. The 
modification above suggested for the Neutrality Act removes the prohibition 
which now exists against any such contribution, and makes possible about 
the least contribution which’it would be possible to make. Its effect would 
be to render it possible for the United States to give aid where she desires to 
give aid, instead of restraining us to the necessity of, permitting aggressive 
states to exploit our. so-called neutrality to their advantage. It would be 
no more partial than the Neutrality Act now is in fact; the difference would 
be simply—but of vital importance—that with these changes we can be par- 
tial where we wish to be. If it involves risk of war for us to take sides in so 
limited a fashion, the risk is no greater than it would be under the present 
Act, or without the Act. (if the American people wish to go to war, they 
will do so; but it is absurd to forbid them the use of measures less than war, 
and thus push them to the extent of war.} It might be possible to accomplish : 
by such measures what otherwise it would be necessary to accomplish by \ 
war. In any case, the risk of war arising from such modification of the 
neutrality legislation is very small, since no state will cross the ocean to at- 
tack us. This is the argument of the proponents of the neutrality legisla- 
tion; and they are prepared also to accept the loss of American possessions or 
interests outside the mainland, if reprisals of this nature were attempted. 
Their situation, then, would be no worse with the proposed changes; they 
are primarily concerned with keeping the United States out of war, and 
there would be no more danger of such an eventuality than under the present 
Act. The proposal offers a compromise between the “idealists,” who would 
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like the United States to participate in an international government; the 
“realists,” who would like the United States to have more freedom of action 
than it now possesses; and the “pacifists,” who seek to eliminate the risks of 
war. - And the essential reason for the change, essential to all who study the 
present situation, is the imperative need for more freedom of action amidst 
the perils now facing us. 

If, as seems beyond doubt true, the American people sincerely wish peace, 
and if they would like to have an international system which would help to 
insure peace, it might be possible to build upon the above as a foundation. 
Other states might be induced to join with us, first in putting an embargo 
upon all munitions of war against both parties to a conflict, then in joining to 
revoke the embargo in favor of that state which is willing to accept pacific 
settlement. A combination of states working systematically along such 
lines would constitute a strong deterrent against aggression. The refusal of 
such a combination to supply materials of war to an aggressor might make 
it impossible for him to carry on; at the same time, it would make it less 
possible for the aggressor to say that one state was acting for its own nation- 
alistic purposes, and in inimical fashion. If it resented such pressure, it 
would have to resent it against various states, and not merely against the 
United States. It is not suggested nor believed that such a system would 
always be able to prevent war; but it would probably accomplish as much as 
the American people are at present willing to contribute. It might well be 
the beginning of an international system to maintain peace which the Ameri- 
` ean people have always claimed that they approve, while disapproving of the 
particular system—the League of Nations—accepted by other states. 

. CLYDE EAGLETON 


. THE SETTLEMENT OF THE CHACO DISPUTE 


At the time of the meeting of the Sixth Pan American Conference at 
Montevideo in December, 1933, the Chaco Commission sent over by the 
League of Nations was engaged in negotiations with the belligerents, Bolivia 
and Paraguay, for a peace settlement. Through the coöperation of the Con- 
ference, the President of Uruguay and the Chaco Commission, an armistice 
was brought about on December 19, 1938, and lasted until January 6, 1934. 
Thereafter the Chaco Commission continued negotiations for peace in vain 
and finally departed in the spring to report to the League. The Commis- 
sion’s report made little advance in the process of peace and seemed to ac- 
centuate the differences between the belligerents. During the following 
months the League continued discussion of the controversy with a view to 
imposing an ‘arms embargo against Bolivia and Paraguay which several 
countries, including the United States, undertook.! 

1 See this Jounnar, Vol. 28 (1934), pp. 534, 724; Report of U. 8. Delegates, Seventh Int. 
Conf. Amer. States, Montevideo, Dec. 1938; League Docs: Report under Art. 15—VIL. 
Political, 19384. VI. 7 and 13; Official Journal for July, 1935, and Spl. Supp., Nos. 134-and 
136. 
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On November 24, 1934, the League Assembly voted its recommendations 
under Article 15 of the Covenant, which it called upon both belligerents to 
accept. The Assembly recommended, subject to acceptance by both 
parties, a Commission of Neutrals (Argentina, Chile, Peru, Uruguay, which 
the United States and Brazil were invited to join) to ensure and supervise the 
cessation of hostilities, a Peace Conference of nine American States besides 
Bolivia and Paraguay to sit at Buenos Aires and fix the boundary by negotia- 
tion or, failing that, by arbitration or by reference to the World Court, and 
an Advisory Committee of twenty-five to follow up the execution of the 
recommendations. Bolivia intimated its acceptance, while Paraguay did 
not accept, but later (February 23, 1935) gave notice of withdrawal from the 
League; and the war was continued. 

In the early part of 1935, Argentina and Chile approached the belligerents 
with a view to forming a Mediation Commission of the adjacent neutrals, 
together with Uruguay, the United States and Brazil, in order to bring the | 
belligerents together in peace negotiations at Buenos Aires on the basis of the 
Assembly recommendations, but acting independent of the League. The 
Commission assembled, and succeeded in persuading Bolivia and Paraguay to 
join in the Protocol of June 12, 1935. This Protocol provided among other 
things for the cessation of firing on June 14. Upon ratification there was to 
be (1) a truce and a separation and demobilization of the armies in the field 
under the direction of a neutral military commission; and (2) the assembly of 
a peace conference to promote the settlement by direct negotiation of the 
parties in conference with the neutrals, or in the event of failure, by submis- 
sion of the dispute to arbitration by the World Court; and “the peace 
conference shall not close its proceedings until such’ arbitration agreement 
has been reached.” ° 

After ratification, special representatives of the mediatory countries gath- 
ered at Buenos Aires in the summer of 1935 and organized as the Chaco 
Peace Conference, which sat continuously with the belligerents in an effort to 
reach an adjustment of the territorial dispute. On May 27, 1938, after two 
years of patient negotiation, the Peace Conference proposed to the belliger- 
ents a new common frontier. The President of the United States and the 
heads of other states urged them to accept the proposed solution, but they 
found it impossible to do so. The Peace Conference continued its labors, 
however, even though some of the delegations lost hope and favored disband- 
ment. Finally the representatives of Bolivia and Paraguay were brought to 
sign on July 21, 1938, a treaty of peace and boundaries, which was duly 
ratified. Under the terms of this treaty Bolivia and Paraguay submitted the 
settlement of the frontier in the Chaco to arbitration by an Arbitral College 
consisting of the Presidents of the six mediatory nations. They were em- 
powered either directly or through their representatives to fix the boundary 
within certain narrow zones defined in the treaty. ‘The boundary line so ° 
determined was to be marked by a Mixed Commission of five members, two 
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named by each party and a fifth designated by the six mediatory govern- 
ments. Within thirty days after the award Bolivia and Paraguay were to 
renew diplomatic relations, and within ninety days were to fulfill the award 
in its principal aspects. Practical questions were to be resolved by the 
Peace Conference. In the same treaty Paraguay guaranteed the amplest 
free transit through its territory and especially the zone of Puerto Casado to 
commerce to'and from Bolivia, with the right of Bolivia to install customs 
agencies, depots and stores in that port. The two countries reciprocally re- 
nounced all actions and claims arising out of the war and they renewed the 
non-aggression pact in the Protocol of June 12, 1935, not to make war upon 
each other nor to use force directly or indirectly in the solution of any present 
or future difference, but on the contrary to have recourse to the peaceful 
procedures offered by international law and American conventions. The 
treaty was ratified by a constitutional convention in Bolivia and by a na- 
‘tional plebiscite in Paraguay, and the ratifications were exchanged in the 
Peace Conference. 

The Arbitral College above mentioned (the six Presidents delegating their 
powers to representatives) set to work to determine the boundary in the 
Chaco. According to the provisions of the treaty of July 21, 1938, they 
were to make the award upon the basis of equity, were to hear both sides and 
were to take into consideration the data of the Peace Conference and the 
reports of military advisers. After an examination of all data presented and 
available, they handed down, on October 10, 1988, an unanimous. award 
which they were convinced was equitable. They fixed the boundary within 
the zones submitted to run, roughly speaking, from a point on the Pilcomayo 
River near Esmeralda northerly to Cerro Capitán Usquares, thence easterly 
to Cerro Chovoreca and thence to the junction of the Rio Negro and Para- 
guay River in the vicinity of Bahia Negra. 

And so the century-old. controversy.over the deserts and marshes of Gran” 
Chaco has been finally settled. The new boundary apparently gives Para- 
guay something more than her military position at the time, but less than her 
farthest demands. On the whole she has increased her territory over one 
and one-half times and in excess of any of the previous tentative agreements. 
On the other hand, the line runs approximately one hundred miles short of 
the oil fields of Bolivia and gives her access to the sea through the Fariguay 
and Parana Rivers. 

Notwithstanding the assiduous application of peaceful methods on all 
sides, it must be admitted that the final result was largely determined by the 
military victory of doughty Paraguay. After a period of hostilities she de- 
clared war on Bolivia May 10, 1932, notwithstanding the Covenant and the 
Kellogg Pact; she refused to submit to League procedure; when pressed to do 
so she gave notice of withdrawal from the League, meanwhile striving for a 
` military decision. Probably Paraguay was animated by the fact that in the 
Chaco was her last chance to expand, after having in the past lost pieces of 


EDITORIAL COMMENT 129 


territory to her:stronger neighbors. Her political future depended on this 
chance and she was not going to risk it in the hazy realm of unrestricted 
arbitration. In this situation a compromise settlement was most difficult of 
attainment. Only when the mutual demands could be narrowed down to 
specific zones were the parties willing to submit the boundary to determina- 
tion by outsiders. Bolivia had demanded an arbitration of the sovereignty 
of the whole Chaco, while Paraguay demanded the fixing of a boundary 
within the Chaco. 

It is interesting to note that the settlement was arranged through the pro- 
cedure of a group mediatory conference to which both parties submitted 
voluntarily, and in which the belligerents, together or separately, sat down 
with the mediatories to discuss the differences. This procedure is some- 
what different from that laid down in most of the conventions of inquiry, 
conciliation or mediation. ‘These generally provide for a procedure that 
is not entirely free from some element of compulsion, if only the publication 
of a report and findings by a neutral body. Here no report, findings or de- 
cisions were to be rendered or imposed. There seems to have been merely 
an effort in conference to find a common accord based upon the persuasion 
of reason and good conscience. A similar method is being used in the Hon- 
duras-Nicaragua dispute, where a Mediation Commission, composed of the 
United States, Costa Rica and Venezuela, sits in conference with the con- 
testants. Probably there are other examples of the same kind. Perhaps the 
technique of this procedure could be improved and expanded into a conven- 
tional formula of general*application. 

L. H. Wooitszy 


THE PACIFIC COAST FISHERIES’ 


On May 5, 1938, the Senate passed S. 3744 which had been introduced by 
Senator Copeland; no action was taken upon the bill by the House prior to 
adjournment. ‘The Copeland bill recites that “the shallow depths of the 
Bering Sea must be regarded as a slightly submerged margin of the American 
Continent” and that ‘‘geologists have concluded that this part of the Bering 
Sea does not partake of the qualities of a true ocean basin and that the so- 
called ‘continental shelf’ is no more or less than another of the several old 
Alaska beach deposits.” The bill further recites the need for protecting 
mineral! deposits, fisheries and animal life in this area, and then proceeds to 
provide: 


that jurisdiction of the United States is hereby declared to extend to all 
the waters and submerged land adjacent to the coast of Alaska lyin 
east of the international boundary in the Bering Sea between the United 
States and the Union of Soviet Socialist Republics, as defined in the 
treaty between Russia and the United States, concluded at Washington 
on May 30, 1867, whereby Alaska was ceded to the United States, and. 
lying within the limits of the continental shelf, the edge of such con- 
ae shelf having a depth of water of one hundred fathoms, more or 
ess. 
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Section 2 of the bill then declares that all provisions of the law now appli- 
cable to fisheries of Alaska shall be equally applicable to this extended zone, 
and that coast guard or other vessels of the United States may board any 
vessel in these waters and bring it into port. 

. A more drastic bill had been introduced in the House on November 15, 

1987, by Mr. Dimond, the delegate of Alaska.! Section 2 of this bill provides 
that: 

the salmon which are spawned and hatched in the waters of Alaska are 
hereby declared to be the property of the United States, and it shall be 
unlawful for any person .. . to fish for, take, or catch any of the said 
salmon in the waters adjacent to the coast of Alaska. . . . Jurisdiction 
of the United States over the waters adjacent to the coast of Alaska for 
the necessary protection and preservation of the salmon fisheries shall 
extend, subject to all valid treaties, in all cases outward from the coast 
of Alaska a distance of four leagues, and in addition thereto to all the 
waters adjacent to the coast of Alaska, east of the international bound- 
ary in Bering Sea between the United States and the Union of Soviet 
Socialist Republics, the depth of which is less than one hundred fathoms, 
and which the President has found and declared to be salmon-fiahery 
law-enforcement areas as hereinafter provided. 

Section 3 then follows the lead of the Anti-Smuggling Act of 1935? by 
authorizing the President to proclaim a “‘salmon-fishery law-enforcement” 
area in any place in those adjacent waters where he finds that a vessel or 
vessels are hovering or being kept for the purpose of catching ‘‘Alaska salmon 
which are en route to the lakes, rivers, or other inland waters of Alaska to 
spawn. ...” No such salmon-fishery law-enforcement area ‘‘shall include 
any waters more than one hundred nautical miles from the place or immedi- 
ate area where the President declared such vessel or vessels are hovering or 
being kept... .’? Nor shall they “include any waters more than one hun- 
dred fathoms deep, or any waters lying west of the . . . boundary between 
the United States and the Union of Soviet Socialist Republics in the Bering 
Sea.” Within any such law-enforcement area, the coast guard or other 
officers of the United States may board any vessel and seize it for the enforce- 
ment of any Jaws which are made applicable thereto. 

According to Section 4, no salmon taken in contravention of the provisions 
of the Act shall be brought within the United States, and if they are brought 
in, they shall be seized and forfeited to the United States. According to 
Section 5, if any foreign vessel is used in taking Alaska salmon in contra- 
vention of this Act, ‘‘a claim for the value of the salmon so taken or packed 
and the damages occasioned thereby shall be presented by the Government 
of the United States to the government of such other nation, and in event of 
nonpayment thereof the Government of the United States shall take ap- 
propriate action for the collection of such claim and may withhold, in partial 

1 H.R. 8344, supplanting H.R. 7552 introduced by Mr. Dimond on June 17, 1937. The 
Dimond bill is identical with 8. 2679, introduced in the Senate by Senator Bone on June 
15, 1937. _ 2 8ee this Journa, Vol. 31 (1937), p. 101; ibid., Supp., p. 183. 
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or entire satisfaction thereof, any sum due from the United States to such 
other nation on any account whatsoever.” Section 6 provides various 
penalties. 

It will be immediately apparent to any student of international law that 
the enactment of either of the above bills would raise a very serious question 
of the infringement of the traditional freedom of the seas. It scarcely needs 
to be argued that under existing international law a state has the privilege 
of maintaining a national monopoly of fisheries within its territorial waters, 
but that it has no right to endeavor to exclude aliens from fishing on the 
high seas.? Most differences of opinion will be found on the question of the 
extent of territorial waters. Debate may be further aroused upon the extent 
of the jurisdiction which a state may exercise upon the high seas outside of 
territorial waters for the protection of its vital interests. The old contro- 
versy regarding hovering acts for the enforcement of customs laws readily 
comes to mind. As Professor Gidel well points out in regard to fisheries, 
there has often been a failure to distinguish two aspects of the problem: 
Should the zone in which a state has a national monopoly of fisheries be aug- 
mented, or should a particular state be given rights to enforce on the high 
seas measures of conservation designed to prevent the total exhaustion of the 
supply?4 It will be noted that the Copeland bill deseribed above appar- 
ently seeks to base a claim for an extension of territorial waters on the nature 
and configuration of the bed of the sea in the area lying off the Alaskan coast. 
The Dimond bill, on the other hand, apparently rests upon the theory that 
the United States has a property right in the salmon which are spawned and 
hatched in Alaskan waters. 

Before proceeding to examine the principles of international law applicable 
to this situation, a résumé of the facts may be helpful.5 In the first place, it 
should be pointed out that salmon are anadromous fish, that is, they come up 
into fresh-water rivers to spawn. It is this factor which lies at the basis of 
one of the legal theories expressed in the Dimond bill. In the second place, 
the Alaskan salmon fishery is a very great industry, accounting for 58 per 
cent. of the world’s average supply during the five-year period 1931-35; 
in 1936 it gave employment to about 25,000 persons. In the same year the 
value of the Alaskan salmon pack was about 45 million dollars. It is un- 
doubtedly a vital industry for Alaska. In the third place, the United States 


3 Query, whether a special rule applies to sedentary fisheries. 

1 Le droit international public de la mer, Tome III, p. 485. 

ë See Kathleen Barnes, ‘The Clash of Fishing Interests in the Pacific,” Far Eastern 
Survey, Vol. V (1986), p. 248; Kathleen Barnes and Homer E. Gregory, “Alaska Salmon in 
World Politics,” tbid., Vol. VIZ (1938), p. 47; Edward W. Allen, “Fhe North Pacific Fish- 
eries,’’ Pacific Affairs, Vol. X (1937), p. 136. Miss Barnes and Professor Gregory are com- 
pleting a comprehensive study of the economic aspects of this question; the study is to be 
published by the Institute of Pacific Relations, Additional facts may be found in ‘‘Alaska * 
Salmon Fishery,” Hearings before the Committee on Merchant Marine and Fisheries, House 
of Representatives, 75th Cong., 3rd Sess., on H.R. 8344, Feb. 1 and 2, 1938. 
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Government over a period of years has spent a considerable amount of money 
in developing and protecting the salmon fishery in Alaskan rivers, and has 
provided a demonstration of wise conservation of an important food supply. 
In the fourth place, the current agitation for the passage of legislation has 
arisen because of the appearance of Japanese fishermen off the Alaskan coast. 
There seems to have been no allegation that the Japanese have attempted to 
fish within the three-mile limit,* but the habits of the salmon make an off- 
shore fishery a possible threat to the very existence of the fishery. The 
salmon return regularly to the rivers in which they were spawned; as they 
approach the mouths of the rivers they move slowly in almost solid schools 
and can be netted easily in the relatively shallow waters outside the three- 
mile limit off the Alaskan coast, chiefly in the Bristol Bay area. An ex- 
tensive netting of the salmon in this way would prevent the return to the 
rivers of a sufficient number to replenish the stock, and the gradual extinction 
of the fishery would inevitably result.” 

The Japanese fishing industry is closely regulated by the Japanese Gov- 
ernment. Japanese fishing interests applied to their government in 19365 for 
licenses to fish for salmon off the Alaskan coasts, on the high seas. The 
licenses were refused, but the Japanese Government appropriated funds for a 
three-year scientific study of the potentialities of that fishery. For some 
time Japanese fishing vessels have operated off the Alaskan coast in the 
crab fishery which apparently does not compete to any great extent with any 
American enterprise. These Japanese fishermen have also taken halibut 
and other demersal fish. The Japanese have perfected fishing vessels which 
are large floating canneries acting as mother ships for smaller boats which 
put out to take the fish. . This is the same type of development which caused 
such a depletion of the world’s whale fishery.’ The presence of these vessels 
in Alaskan waters during the salmon fishing seasons of 1936 and 1987 led to 
grave apprehension on the part of the American fishermen. It seems clear 
that some of the Japanese vessels netted salmon, although the Japanese have 
insisted that there was no commercial salmon fishing, but merely the opera- 
tions of the vessels engaged in the scientific survey. Feeling began to run so 
high among the fishing interests of the Pacific coast states and Alaska that 
on November 22, 1937, the United States Department of State made a 
“statement” on the subject to the Japanese Government.’ The result of 
the ensuing conversations was a “gentlemen’s agreement” whereby the 


è Aliens are excluded from fishing within “any of the waters of Alaska under the jurisdic- 
tion of the United States” by the Act of June 14, 1906, as amended June 25, 1988, 52 Stat.—. 

? This actually began to happen off the Russian coast of Kamchatka where the Japanese 
also operated shore concessions obtained from the Soviet Government. The Japanese and 
Russian interests were equally injured and the Japanese Government regulated its off-shore 
fishermen. Allen, loc. cit., (supra, note 5), at p. 146. 

8 See Jessup, “L Exploitation des richesses de la mer,” Recueil des Cours, Académie de droit 
internaltonal, Vol. 29, p. 488 ff. 

* Department of State Press Releases, March 26, 1938, p. 413. 
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Japanese Government agreed to suspend its scientific survey; to continue to 
decline to issue licenses for salmon fishing in the Bristol Bay area; and, in 
view of the refusal of licenses, to take proper remedial steps upon ‘‘con- 
clusive evidence” that Japanese vessels were so engaged. : 

The commercial fishing interests of the Pacific coast of the United States, 
while appreciative of the efforts made by the State Department, seem to 
have distrusted the efficacy of this informal arrangement and, prior to the 
opening of the salmon season of 1938, continued to make representations to 
the Department through the Joint Committee for Protection of Pacific 
Fisheries. Adequate patrol of the area by coast guard vessels was requested 
and promised. In May, 1938, several American fishing vessels reported the 
presence of numerous Japanese fishermen. As typical of the intensity of 
feeling among the American interests concerned, it may be noted that the 
captain of the American schooner Sophie Christianson wirelessed his shore 
office from the fishing grounds: “Bering Sea covered with Japanese boats 
and nets north of Black Hills. No cutters around. We have God-given 
instinct to shoot straight. Please ship dozen high power rifles and plenty 
of ammunition; duplicate order for ‘Charles R. Wilson.’’’'° Later in- 
vestigation by the coast guard showed that reports that the Japanese vessels 
were taking salmon were erroneous, and it appears that during the salmon 
season of 1938 the gentlemen’s agreement with Japan was scrupulously 
adhered to by the Japanese Government and not violated by Japanese 
vessels. It is, however, recognized by all interested parties that this repre- 
sents merely a temporary adjustment and that the whole difficult problem 
must be faced. The Joint Committee for the Protection of Pacific Coast 
Fisheries has been insisting that the problem is much broader than even the 
Japanese invasion of the important Alaskan salmon fishery. They have 
asserted that measures must be taken to exclude all alien fishermen from the 
cod, herring, crab and other sea fisheries adjacent to the Pacific coasts of the 
United States. 

So far as our nearest neighbors are concerned, the record is an admirable 
exemplar of international coöperation, particularly in regard to Canada.” 
But the excellent results obtained by the conservation measures taken 
through the International Fisheries Commission for the protection of the 
supply of halibut in the Pacific are already reported to be threatened by the 
invasion of Norwegian and British fishing interests with floating refrigeration 
plants and other modern devices. Just as weapons of offense and of defense 
develop to counteract each other in the field of military activity, science 
seems to perfect more or less concurrently the means for destroying and 
conserving the food supplies of the seas. The difficulty les in the legal 


10 The Pacific Fisherman (June, 1938), Vol. 36, p. 17. This journal, speaking for the 
commercial fishing interests of the Pacific coast, contains frequent articles and editorials on , 
the whole problem. See especially the issue for May, 1938, p. 18, and for July, 1938, p. 15. 

 Jbtd., loc. cit. 12 See Jessup, loc. ch., (supra, note 8), p. 438 ff. 
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bases for making the measures of conservation operative on the high seas 
where no state has sovereignty. 

The problem has often arisen and has been often met.* Where only two 
states have been involved, or where the chief fishery lay within territorial 
waters, the solution has not encountered relatively great difficulties. Where 
several nations have been involved and where the area affected has been 
high seas, solution has been much more troublesome. The outstanding 
examples of successful solution are the well-known North Sea Convention 
of 1882, the Bering Sea Fur Seal Convention of 1911, and the League of 
Nations Convention on Whaling of 1931. The most difficult point in the 
problem now confronting the Department of State is the insistence of the 
Pacific coast fishermen on a monopoly of off-shore sea fisheries outside 
territorial waters. Such a demand leaves little room for negotiation and 
adjustment with foreign states. The importance of the American interest 
involved—particularly in the case of the Alaskan salmon fishery—cannot be 
denied, but it must not be overlooked that in Japan, for example, fishing is 
also a vital industry. In 1934 that industry gave employment to more 
than a million and a half persons in Japan. Fish products were the fifth 
most important Japanese export in 1935. Japan is responsible for one- 
quarter of the world’s catch of fish. From the statements of Secretaries of 
State of the United States and from the opinions of our courts, Japan could 
compose a formidable argument against the legality of any attempt by the 
United States to preémpt a fishery on the high seas. 

It has long been recognized that the three-mile limit is inadequate for the 
protection of fisheries. It is equally well recognized that a national fishing 
monopoly is permissible only within territorial waters and that fisheries on 
the high seas are free. As already noted, there is disagreement on the exact 
extent of territorial waters, but it is clear that the United States, like Great 
Britain, is fully committed to the three-mile limit.” A number of states 


u See the admirable collection of data in Daggett, ‘The Regulation of Maritime Fisheries 
by Treaty,” this JOURNAL, Vol. 28 (1984), p. 693. 

14 Now ratified by the United States, Brazil, Great Britain (with colonies), Newfoundland, 
Canada, New Zealand, Union of South Africa, Ireland, Czechoslovakia, Denmark, Ecuador, 
Egypt, Finland, France, Italy, Latvia, Mexico, Monaco, The Netherlands, Nicaragua, 
Norway, Poland, Sudan, Spain, Switzerland, Turkey, and Yugoslavia. United States 
Treaty Series, No. 880. Cf. this JOURNAL, Vol. 31 (1937), p. 112; ibid., Supp., Vol. 30 (19386), 
pp. 167, 198. 

u The Canadian right to share in the fisheries does not seem to be questioned. 

16 See Fulton, The Sovereignty of the Sea (1911), p. 694, and Ch. V, passim; Jessup, The 
Law of Territorial Waters and Maritime Jurisdiction (1927), pp. 19-20 and 462. 

1? This question cannot be re-argued here. The present writer has set forth his view that 
the three-mile limit is established in international law; The Law of Territorial Waters and 
Maritime Jurisdiction, Ch. I. It may be noted that the constitutions of the three Pacific 
coast states all adopt the three-mile limit: California Constitution, 1879, Art. 21; Oregon 
Constitution, 1857, Art. 16; Washington Constitution, 1889, Art. 24. Cf. the extraordinary 
Louisiana law of June 30, 1938, purporting to extend the territorial waters of that state 
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have enacted laws which establish for purposes of monopolistic fishery con- 
trol a zone of six or more miles. It has been the usual experience that such 
laws cannot be enforced in the face of foreign protests. The most notable 
example of this is the British cessation, after Norwegian protests, of the 
enforcement of an act of Parliament which forbade certain kinds of ‘fishing 
outside the three-mile limit in the Moray Firth.1® The legal theory of the 
projected coast submerged beneath the waters of the sea, which seems to 
underlie the Copeland bill, could scarcely be defended by the United States 
in an international controversy. The Spanish delegate at the National 
Fishery Congress at Madrid in 1916 urged the necessity of extending the 
territorial sea to include the whole of the continental shelf, but apparently 
did not venture to assert the right of a single state to make such a claim.}® 
At the Hague Conference for the Codification of International Law in 1930, 
the Portuguese delegate made an eloquent but unsuccessful argument for a 
six-mile zone for fisheries, chiefly on the basis of the geographical configura- 
tion of the continental shelf off the Portuguese coast and on the basis of the 
vital importance of the fishing industry to the Portuguese nation.*° 

The theory of property in the fish hatched in American waters, used in the 
Dimond bill as a basis for asserting jurisdiction, would seem to have been 
rather thoroughly discredited in the Bering Sea Arbitration, where a similar 
claim was advanced in regard to the seal herd. Mr. Dimond, in his memo- 
randum submitted to the House Committee on Merchant Marine and 
Fisheries,” attempts to distinguish that case, but it does in fact indicate 
that any international tribunal would probably reject the type of claim 
which he urges the United States to advance. Moreover, even if that 


twenty-four miles outaide the three-mile limit; Acts, Regujar Sess., 1938, p. 169. Mr. 
Dimond, the delegate from Alaska, in the Hearings cited supra, note 5, hag argued in a 
lengthy memorandum that the three-mile limit is not established in international law. His 
argument is interesting and seems to be based on the following propositions: International 
law is international morality (natural law), and no rule which does not accord with equity 
and good morals can be a rule of international law; it does not accord with equity and good 
morals to destroy the Alaskan salmon fishing industry; therefore the three-mile rule which 
would have that effect, is not international law. It is necessary to point out, however, that 
Mr. Dimond’s argument in general also rests upon several other propositions, notably the 
right of a state to take measures on the high seas for the protection of its vital interests, or in 
self-defense. 

18 Jessup, loc. cit. (supra, note 8), p. 409 ff. 

18 Meyer, The Extent of Jurisdiction in Coastal Waters (1937), p. 380. 

2 Acts of the Conference, Vol. III, Minutes of the Second Committee, League Doc. C. 
351 (b). M. 145 (b). 1930. V, p. 135. 

1 Hearings, op. cit. (supra, note 5), p. 55. Mr. Dimond is led to denounce the treaty of 
1911 for the protection of the seal herd and to protest against what he calls the paying of 
“tribute” to Japan. He overlooks (inter alia) the fact that the treaty of 1911 is reciprocal; 
under Art. 13, Japan is obligated to deliver annually to the United States 10 per cent. of the 
sealskins taken on Japanese islands. In 1935, for example, 201 sealskins of a value of 
$4,814.75 were thus delivered. Alaskan Fisheries and Fur Industries in 1936, Appendix II" 
to the Report of the Commissioner of Fisheries (U. 8.) for 1937, p. 338. 
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theory could be sustained, it would not solve the whole problem of the 
Pacific coast fisheries, since it would be applicable only to anadromous fish. 
The hovering acts do not afford a proper analogy to a law passed to monopo- 
lize a high seas fishery. As the Government of the United States pointed 
out in tonnection with its efforts to prevent liquor smuggling, those measures 
did not injure legitimate commerce on the high seas, and therefore con- 
formed to the test of reasonableness laid down by Chief Justice Marshall in 
Church v. Hubbart. Moreover, such measures are designed to prevent 
infringement of a state’s laws within its own territory or territorial waters.?* 

One of the greatest diplomatic controversies over fisheries was that which 
for over a century disturbed the relations between the United States and the 
British Empire. It was settled by arbitration, through the efforts of Sec- 
retary of State Root. At times during that controversy, feeling among the 
Gloucester fishermen ran as high as feeling now runs on the Pacific coast. 
In 1887 Congress passed an act “ authorizing the President in case he found 
that American fishing vessels or fishermen were being unjustly interfered 
with or mistreated by British North American authorities, to forbid the 
entry of any vessel, fish or goods from British North America.“ This act is 
apparently still in force, but happily it has never been applied. In the fall 
of 1905 Senator Lodge suggested to Secretary Root that a revenue cutter 
should be sent to the fishing grounds off the Newfoundland Banks, not as a 
threat to the British Government, but in order to exercise a measure of re- 
straint upon the hardy and reckless men in the American fishing fleet who 
could not be expected to face with equanimity the loss of their livelihood if 
the Government of Newfoundland interfered with their treaty rights. Sec- 
retary Root pointed out the danger of such a procedure and noted that if the 
State Department should give assurance to the fishermen that they would be 
protected, it would be assumed that this meant protection by force if neces- 
sary, “and that is an assurance only Congress can give.” Particularly in 
the light of the present political situation and the other issues outstanding 
between the United States and Japan, no executive officer of the Govern- 
ment would be justified in taking steps which might lead to actual armed 
conflict off the coast of Alaska. The remarks of Secretary Hughes in 


” Cf. the suggestion of the United States at the Hague Codification Conference, Acts of 
the Conference, loc. cit., (supra, note 20), p. 195. 

n 24 Stat. 475. 

a Cf. Section 4 of the Dimond bill summarized supra. The British Government enforced 
a, law forbidding the landing in Great Britain of fish caught in the Moray Firth by methods 
which were declared to be illegal for British subjects; 9 Edw. VII, c. 8. This:measure was 
adopted after the conclusion was reached that aliens could not be forbidden to fish in the area 
in question. 

z Secy. Root to Senator Lodge, Sept. 27, 1905; Senator Lodge to Secy. Root, Sept. 29, 
1905; Root Papers, Library of Congress. 

% Of. the interjections of opinion by Representative Sirovich (New York) in the Hearings 
before the House Committee, op. cit., (supra, note 5), pp. 12, 14, 133. 
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explaining the negotiation of the liquor smuggling treaties may well be re- 
called in this connection. Maritime states, he declared, 


are highly sensitive to attempts by foreign authorities to seize their 
vessels on the high seas in time of peace. In each case of seizure there 
are likely to be serious questions af fact and law, and at any time there 
may be collisions of authority which would be embarrassing to friendly 
relations. It is precisely in matters of this description, where the sense 
of grievance and resentment are so easily aroused, that the effort 
should be made to reach an international agreement suited to the case. 
We need to put the measures that are required for the adequate enforce- 
ment of our laws on an impregnable basis and to invite and secure the 
- friendly coöperation of the maritime powers.” 


It has come to be realized in both national and international circles that no 
satisfactory regulations for the protection of fisheries can be made until after 
a scientific study has afforded the evidence upon which rules for closed 
seasons, methods of fishing, types of gear, etc., can be framed.*8 The Con- 
seil Permanent International pour V Exploration de la Mer at. Copenhagen, is 
the outstanding example of international codperative effort along such 
scientific lines. No scientific conclusions, however, would reconcile Japan 
and other states to a monopoly by the United States of all the off-shore 
fisheries of the Pacific coast or even of those areas in Bristol Bay or Bering 
Sea which are covered by the Dimond and Copeland bills. Should the 
United States attempt to enact either of these bills into law, it could not 
object to similar measures applied by other states to American fishermen. 
While existing treaties and a general atmosphere of coöperation might pro- 
tect our fishermen off the coasts of Canada and Newfoundland, it must be 
recalled that we have a substantial interest in the,fisheries off the Mexican 
coasts, particularly of Lower California.2® If Mexico can establish a 
monopoly of the fisheries on the high seas adjacent to its coasts, it could 
license foreign fishermen to exploit that monopoly and forbid others to fish 
without a license. There has for some time been concern in some quarters in 
the United States because Japanese fishing interests have secured concessions 
to fish in Mexican waters.*° 

The most ardent advocate of the commercial fishing interests of the Pacific 
coast of the United States could scarcely argue that we may claim the 


31 Address before the Council on Foreign Relations, New York, Jan. 23, 1924; this JOUR- 
NAL, Vol. 18 (1924), pp. 220, 233. 

28 See the report of the Twenty-third Commission of the Institut de droi international, 
Annaire, 1936, Vol. I, p. 329 ff. 

3 In 1936 the production of fishery products by United States fishermen off the west coast 
of Latin America and the east coast of Mexico, totaled a little over six million dollars. On 
the basis of a sample average, about 17 per cent. of the value of fishery products taken by 
United States fishermen annually is derived from waters off foreign coasts. (Information 
supplied by courtesy of the Bureau of Fisheries, United States Department of Commerce.) 

* Cf. New York Times, Nov. 17, 1938, dispatch from Mexico City headed ‘Japanese in‘ 
Mexico Keep Fishing Rights.” 
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monopoly of high seas fisheries for ourselves but deny a like right of other 
governments. It was the realization of this reciprocal aspect of the question 
which was in large measure responsible for the British Government’s ready 
yielding to the protests by Norway against the enforcement of British law 
outside of the three-mile limit in the Moray Firth. At a time when the 
United States has taken a foremost place among the states of the world 
which have been insisting upon respect for international law, it would be a 
sorry thing if the Congress of the United States should enact a law which flew 
in the face of international law as that law has been frequently declared by 
our Secretaries of State and by our Supreme Court. It would be an even 
sorrier spectacle if we should proceed to enforce such a law against foreign 
nations and refuse to settle the controversy by diplomatic negotiation, arbi- 
tration, or treaty. The State Department has shown zealousness in pro- 
tecting American interests and can be counted upon to continue to do so. 
It does not appear that the Japanese Government is inclined to authorize 
fishing which would destroy the livelihood of the Alaskan fishermen. ‘The 
situation calls for restraint, reasonableness, and broadminded statesmanship 
which takes into consideration the interests of the United States as a whole, 
as well as the special interests of the Pacific coast. . 
Pmr C. JEssuP 


AMENDMENT OF THE COVENANT OF THE LEAGUE OF NATIONS WITH A VIEW TO 
ITS “SEPARATION FROM THE TREATIES OF PEACE” 

It is somewhat remarkable that during a period of almost nineteen years 
so few formal amendments have been made in the Covenant of the League of 
Nations.! Of sixteen protocols of amendment *—fourteen opened to signa- 
ture in 1921, one in 1924, and one in 1925-——only five have been brought into 
force, and the changes made by three of these five are slightly more than 
verbal. A seventeenth protocol of amendment has now been launched, with 
a view to the so-called “separation of the Covenant from the Treaties of 
Peace.” 

The Covenant is incorporated as Part [ in the Treaty of Versailles of June 
28, 1919, in the Treaty of St. Germain of September 10, 1919, in the Treaty of 
Trianon of June 4, 1920, and in the Treaty of Neuilly of November 27, 1919.8 
In a memorandum of March 31, 1936, in which the German Government de- 
clared its willingness to reénter the League of Nations, it also expressed the 


1Qn the process of amendment in general, see Finch, “Proposed Amendments to the 
Covenant of the League of Nations,” this JOURNAL, Vol. 16 (1922), pp. 263-273; Hudson, 
“Amendment of the Covenant of the League of Nations,” 38 Harvard Law Review (1925), 
pp. 903-942. 

1 The texts of the sixteen amending protocols are collected in 1 Hudson, International 
, Legislation, pp. 19-42. l i 

3 [t was incorporated as Part I, also, in the abortive Peace Treaty of Sèvres of August 10, 
1920; but it was not included in the Peace Treaty of Lausanne of July 24, 1923. 
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“expectation that, within a reasonable time and by means of friendly negotia- 
tions, the question . . . of the separation of the Covenant of the League of 
Nations from its basis in the Treaty of Versailles setting will be cleared up.” 4 
In the active discussion of the application of the principles of the Covenant 
which took place in the course of 1936, various governments expressed them- 
selves as favoring a separation of the Covenant from the Peace Treaties. As 
the point was put by the Government.of Iraq, the incorporation of the Cove- 
nant in the Peace Treaties “tends to associate it with advantages gained by 
the victorious nations”; the Panamanian delegation expressed the view that 
the “linking” of the Covenant with the Treaty of Versailles had “pernicious 
influences on the development and interpretation of the Covenant”; the Aus- 
trian Government thought it “curious” that a “fundamental charter of peace” 
should contain “an expression borrowed from the terminology of the war: 
‘The Principal Allied and Associated Powers.’ ” ® 

Such insistence made it inevitable that attention should be given to this 
problem when a special Committee on the Application of the Principles of the 
Covenant (the so-called Committee of Twenty-Eight) was set up in 1936.8 
The agenda for the 1937 meeting of the Committee of Twenty-Eight included 
as one item the topic, “Separation of the Covenant from the Treaties of 
Peace.” The Chairman of the Committee, M. Bourquin (Belgium), ex- 
plained this item as follows: 


The problem is regarded, by those who wish it to be placed on the 
agenda of our next sedsion, from a purely formal standpoint. They are 
not raising any question of the abolition or modification in any way of 
the powers attributed to the League in regard to certain questions either 
by the Treaties of Peace or by special treaties.’ It is merely a question 
of suppressing or loosening the technical ties between the Covenant and 
the Treaties of Peace.” 


On September 11, 1937, the Committee of Twenty-Hight set up a Commit- 
tee of Ten Jurists to report on the separation of the Covenant from the 
Treaties of Peace. The personnel of this Committee was as follows: M. 
Camille Gorgé (Switzerland), Chairman; M. Basdevant (France); Mr. W. E. 
Beckett (United Kingdom); Mr. R. M. Campbell (New Zealand); M. En- 
rique J. Gajardo (Chile); M. Wladyslaw Kulski (Poland); Dr. Markus 
Leitmaier (Austria); M. V. V. Pella (Rumania); Dr. Enrique Ruiz Guiñazú 
(Argentina) ; and Professor J. M. Yepes (Colombia). This Committee held 


‘ Translation from British Parl. Papers, Omd. 5175 (1986), p. 11. 

E League of Nations Official Journal, Spl. Supp. No. 154, pp. 96~97. 

$ The Committee was set up under an Assembly resolution of Oct. 10, 1936. Records of 
Seventeenth Assembly, Plenary, p. 141. 

’ League of Nations Document, C.350.M.238.1937. VII. ° 

8 M. Morellet also sat with the Committee as the observer of the International Labor 
Office. 
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nine meetings from September 13-to 29, 1937. It conceived its réle to be to 
suggest: 


(1) The method by which the League of Nations might, if it deemed 
this fitting, exercise its power of amending the Covenant under the pro- 
cedure of Article 26, in order to eliminate certain expressions which might 
contribute to estrange or induce States to stand aloof from the League 
of Nations; 

(2) The ‘method by which the Assembly might remove certain possible 
ae ee as to the essential characteristics of the Covenant 
itself. 


In its report adopted on September 29, 1937, the Committee of Ten Jurists 
suggested amendments to the Preamble, to Article 1 (paragraphs 1 and 2), 
to Article 4 (paragraphs 1 and 2), to Article 5 (paragraph 1), and to the Annex 
to the Covenant.!° This report was submitted to governments for their ob- 
servations on October 21, 1937. 

When the question was raised by Mr. R. A. Butler (Great Britain) in the 
Sixth Committee of the Nineteenth Assembly, there seemed to be no opposi- 
tion to his proposal that the amendments and Assembly resolution as drafted 
by the Committee of Ten Jurists be adopted by the Assembly. This course 
was taken on September 30, 1938, when the Assembly voted the following 
resolution: H 


The Assembly, 

Considering iia whatever the re be whereby various States 
have entered or may enter the League of Nations, the Covenant is a con- 
stitution common to all the Members of the League, regulating their 
relations with the object of developing coöperation between them and 
assuring them peace and security; 

Considering that, from the first, the Covenant has had an independent, 
existence which is expressed i in particular: 

(1) In its essential purpose, which is to establish a permanent in- 
stitution; 

(2) In the existence of an Assembly and Council, through the instru- 
mentality of which League action is effected; 

(3) In the procedure provided by the Covenant for admission into 
the League of Nations; 

(4) In the power given to Members of the League to amend the 
Covenant in conformity with the provisions of Article 26; 
Considering that Members of the League of Nations have the same 

rights whatever be the date and method of their entry into the League; 

Desiring, after having thus indicated these essential characteristics 
of the Covenant, to remove certain difficulties arising out of a number of 
expressions employed therein, which, if they. were to remain, might be 
a an obstacle to the entry of other States into- the League of 

ations; 


’ League of Nations: Document, C.494.M.335.1937.VII. | 10 Thid, 
11 League of Nations Official Journal, Spl. Supp. No. 182, p. 29. 
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Noting that, in order to attain this end, certain amendments should 
be introduced into the Covenant according to the procedure of Article 
26, amendments which alter neither the real effect nor the spirit of 
the Covenant and which, it is hoped, will be promptly agreed to by 
Governments; : 

Believing that the proposed amendments will meet the desire to extend 
the membership of the League of Nations; 

Decides: 

(1) To recommend to Governments of Members the prompt ratifi- 
cation of the Protocol embodying the amendments referred to above; 
(2) To request the Secretary-General to communicate the present 
resolution and the text of the said amendments to Members of the 
League and to States non-members to be named by the Council.” 


A second resolution, adopted by the Assembly at the same time, set forth the 
amendments to the text of the Preamble, Article 1, Article 4, Article 5, and 
the Annex. 

On September 30, 1938, also, a Protocol containing the amendments was 
opened for signature,!? and it was promptly signed on behalf of 28 members 
of the League of Nations. The proposed amendments embodied in the Proto- 
col of September 30, 1938, are as follows: 1 


(1) The Preamble 


(Present text) 45 (Proposed text) 18 
' The High Contracting Parties, 
In order to promote interna- In order to promote interna- 


tional co-operation and to achieve tional co-operation and to achieve 
international peace and security: international peace and security 
Agree to this Covenant of the This Covénant has been adopted 

League of Nations. = © gue of Nations. for the establishment of the League 

of Nations. 

The substantial amendment here is the omission of the words “the High 
Contracting Parties.” In each of the Tredties of Peace, this phrase referred 
to the signatories of that treaty; hence, there is some justification for the 
contention that the four Treaties of Peace set up not one but four Covenants.!" 
The present terminology is the more inappropriate because, as to each of the 
Peace Treaties, at least one of the signatories did not become a member of 
the League in consequence of its ratification of the treaty.18 


2 On Sept. 30, 1938, the Council named the following states non-members for this purpose: 
United Statea of America, Brazil, Costa Rica, Germany, Guatemala, Honduras, Japan, and 
Nicaragua. 

u League of Nations Document, A. 79 (1). 1938.V. 

u Corresponding changes in the French version are provided for. 

1% Proposed omissions from the present text are underscored. 

1¢ Proposed additions to the present text are italicized. 

17 See Kelsen, “Separation of the Covenant of the League of Nations from the Peace ° 
Treaties,” in a volume entitled The World Crisis (Geneva, 1988), p. 133 ff. 

18 Cf. 1 Miller, Drafting of the Covenant, pp. 397-399. 
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(2) Article 1 (paragraph 1). 


(Present text) 


1. The original Members of the 
League of Nations shall be those of 


the Signatories which are named in 
the Annex to this Covenant and 
also such of those other States 


named in the Annex as shall accede 


without reservation to this Cove- 
nant. Such accession shall be ef- 
fected by a Declaration deposited 
with the Secretariat within two 
months of the coming into force 
of the Covenant. Notice thereof 
shall be sent to all other Members 
of the League. 


[Proposed to be omitted. ] 


The proposed omission of this paragraph is in line with a desire to abolish 


all formal distinction between original and other members of the League of 
Nations. Insofar as the paragraph refers to accession to the Covenant by 
states listed in the Annex, it is now functus officio, all of the named states 
having acceded. As to other states named in the Annex, however, the ques- 
tion arises whether a substantive change would not be effected by the amend- 
ment. Under the present text, these states “appear to have the power of 
joining the League without being obliged to follow the procedure for admis- 
sion laid down in paragraph 2 of Article 1”; the new text may be thought to 
exclude that power. The Committee of Ten Jurists pointed out, however, 
that “the procedure laid down in paragraph 2 of Article 1 enabled States to 


enter the League easily and quickly.” 
(3) Article 1 (paragraph 2) 


(Present text) 
2. Any fully self-governing 
State, Dominion or Colony not 
named in the Annex may become 4 


Member of the League if its ad- 
mission is agreed to by two-thirds 
of the Assembly, provided that it 
shall give effective guarantees of 
its sincere intention to observe its 
international obligations, and shall 
accept such regulations as may be 
prescribed by the League in regard 
to its military, naval and air forces 
and armaments. 


(Proposed text) 


1. Any fully self-governing 
State, Dominion or Colony not be- 
ing a Member of the League of 
Nations may become a Member 
thereof if its admission is agreed to 
by two-thirds of the Assembly, 
provided that it shall give effective 
guarantees of its sincere intention 
to observe its international obliga- 
tions, and shall accept such regu- 
lations as may be prescribed by the 
League of Nations in regard to its 
military, naval and air forces and 
armaments. 
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A modification of the existing text was a textual consequence of the pro- 
posed change in paragraph 1 of Article 1 and the deletion of the first part of 
the Annex. The new phrasing in the paragraph would serve the purpose of 
mentioning “the category of States already Members of the League.” As the 
first paragraph of Article 1 is to be omitted, the numbering of the second and 
third paragraphs would be changed.’® 


: (4) Article 4 (paragraph 1) 


(Present text) 


1. The Council shall consist of 
Representatives of the Principal 
Allied and Associated Powers, to- 
gether with Representatives of 
four other Members of the League. 


These four Members of the League 
shall be selected by the Assembly 


(Proposed text) 


1. The Council shall consist of 
Members of the League of Nations 
entitled to a permanent seat on the 
Counci,* and of other Members 
entitled to a temporary seat 
thereon. The latter shall be se- 
lected by the Assembly from time 
to time in its discretion. 


from time to time in its discretion. 
Until the appomtment of the Rep- 


resentatives of the four Members 


of the League first selected by the 
Assembly, Representatives of Bel- 
gium, Brazil, Spain and Greece 
shall be members of the Council. 

The last sentence of the existing text was thought by the Committee of Ten 
Jurists to have now only “historical importance.” The deletion of the phrase 
“Principal Allied and Associated Powers” was one of the chief objects of the 
so-called “separation” of the Covenant. The Cofnmittee of Ten Jurists 
pointed out that if one of the states specified by the expression “Principal 
Allied and Associated Powers” should wish to be admitted to membership in 
the League in the future, it “could apparently only obtain a permanent seat 
in virtue of a decision under paragraph 2 of Article 4”; e. g., if the United States 
of America should become a member of the League, it would not automatically 
have a permanent seat on the Council. 


(5) Article 4 (paragraph 2) 


(Present text) 


2. With the approval of the ma- 
jority of the Assembly, the Coun- 
cil may name additional Members 
of the League whose Representa- 
tives shall always be Members of 


(Proposed text) 


2. In addition to the Members 
of the League that have a perma- 
nent seat, the Council may, with 
the approval of the majority of the 


Assembly, name additional Mem- 


19 The practice of numbering the paragraphs is due to the Assembly resolution of Sept. 
21, 1926. 

* The Members of the League entitled to a permanent seat on the Council on September ° 
30th, 1938, were: the United Kingdom of Great Britain and Northern Ireland, France, Italy 
and the Union of Soviet Socialist Republics. [This note is included in the text of the Proto- 
col of Sept. 30, 1938.) 
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the Council; the Council with like 
approval may increase the num- 
ber of Members of the League to 
be selected by the Assembly for 
representation on the Council. 
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bers of the League whose Repre- 
sentatives shall always be Mem- 
bers of the Council; the Council 
with like approval may increase 
the number of Members of the 
League to be selected by the As- 
sembly for representation on the 
Council, 


The addition is proposed “to make it clear that no change has been made in 


regard to the present permanent seats.” 


(6) Article 5 (paragraph 1) 


(Present text) 


1. Except where otherwise ex- 
pressly provided in this Covenant 
or by the terms of the present 
Treaty, decisions at any meeting 
of the Assembly or of the Council 
shall require the agreement of all 
the Members of the League repre- 
sented at the meeting. 





(Proposed text) 


1. Except where otherwise ex- 
pressly provided in this Covenant 
or by agreements conferring cer- 
tain powers on the League of Na- 
tions, decisions at any meeting of 
the Assembly or of the Council 
shall require the agreement of all 
the Members of the League repre- 
sented at the meeting. 


The expression “present Treaty” in the existing text refers, though very 
awkwardly, to each of the four Treaties of Peace. .The Committee of Ten 
Jurists sought a substitute “which did not mention the Treaties of Peace and 
did not conflict with the established practice” either as to the Treaties of 
Peace or as to other treaties. The established rule that “powers cannot be 
conferred upon organs of the League except with the latter’s approval” was 
said by the Committee fo “constitute a guarantee of some value.” 


(7) Annex (first part) 


(Present text) 


I. Original Members of the League 
of Nations Signatories of the 


Treaty of Peace 




















United States of Haiti 
America Hedjaz 
Belgium Honduras 

Bolivia Italy 
Brazil Japan 
British Empire Liberia 
Canada Nicaragua 
Australia Panama 
South Africa Peru 
New Zealand Poland 
India Portugal 


[Proposed to be omitted. ] 
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China Roumania 

‘Cuba Serb-Croat- 

Ecuador Slovene State 

France Siam i 
Greece Czecho-Slovakia 


Guatemala Uruguay 
States Invited to Accede to the 





Covenant [Proposed to be omitted.] 
Argentine Paraguay 
Republic Persia 
Chili Salvador 
Colombia Spain 
Denmark Sweden 
Netherlands Switzerland 
| Norway Venezuela 


Though the omission of this part of the Annex is in line with the reasons for 
amending the first paragraph of Article 1, it presents a problem by reason of 
the fact that the expression “States mentioned in the Annex” has proved to 
be & convenient way of referring to certain states without naming them, and 
has been used for that purpose. Thus, reference to “the States mentioned in 
the Annex to the Covenanj” is to be found in paragraph 4 of the Protocol of 
Signature of December 16, 1920, relating to the Statute of the Permanent 
Court of International Justice, as well as in Article 35 of the Statute of the 
Court; in the Council resolution of May 17, 1922, adopted in pursuance of 
Article 35, the reference is to “a State which is not a Member of the League of 
Nations nor mentioned in the Annex to the Covenant.” The Committee of 
Ten Jurists studied this problem, and concluded that “the deletion of the first 
part of the Annex would in no way impair the value of the reference contained 
in the foregoing texts and that, so far as those texts were concerned, the list 
of States mentioned in the Annex to the Covenant would still remain valid.” 

In promulgating these amendments, the Protocol of September 30, 1938, 
stops short of providing a wholly new setting for the Covenant. For this 
reason M. Pella (Rumania) insisted at the Nineteenth Assembly that the 
proposed amendments should not be characterized as a “separation of the 
Covenant from the Peace Treaties”; and the text of the Protocol contains no 
reference to that purpose. Yet the effect of the amendments would be to re- 


enforce the independence which the Covenant as an instrument has always 
possessed, and thus to free it of some of the limitations associated with its 


history .7° Manuny O. Hupson 


20 There would remain in the amended Covenant the reference to ‘‘the late war” in Art. 
22, par. 1, and to the “‘regions devastated during the war of 1914-18” in Art. 23(e); both of 
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The protocol is to come into force in accordance with the provisions of 
Article 26 of the Covenant, t.e., it must be “ratified by the Members of the 
League whose Representatives compose the Council and by a majority of the 
Members of the League whose Representatives compose the Assembly.” 


GRADATIONS OF CITIZENSHIP AND INTERNATIONAL RECLAMATIONS 

The taking of drastic measures against individuals as a matter of policy in 
certain countries, whether for reasons of racial origin or other motives, 
raises anew questions of the possible significance of these developments from 
the standpoint of international law. The measures may involve, among 
others, denationalization,! or the classification of those owing allegiance to 
the state. Various phases of the subject have called forth discussion.? 
One phase relates to the effect of the type of measures indicated upon the 
legal position of the state as a reclamant. 

In certain cases before mixed arbitral tribunals after the World War the 
question was presented whether the denial by a state of citizenship in the 
sense of full political privileges to individuals under its jurisdiction would 
preclude that state’s bringing claims in behalf of such individuals against 
other states. The state involved in the principal case, Rumania, was found 
to be in position to bring the claim, notwithstanding that the state had by 
its own laws denied full citizenship to the racial group of which the individ- 
ual was a member? The cases directed attention to several decades of 
development relating to treaty obligations, diplomatic protests to Rumania, 
and repercussions abroad from her policy with reference to political and civil 
disabilities of Jewish persons.4 The rulings against the respondent. state 
on the point were put squarely upon a basis of giving effect to the intentions 
of the makers of the peace treaties involved. The tribunal examined the 
possible distinction between the meaning of ressortissants and that of na- 
iionauz, and quoted with apparent approval the statement that 


. . . Même si, dans le langage des Traités, les ressortissants se con- 
fondent avec les nationaux, les principes du droit international .. . 


these references were considered by the Committee of Ten Jurists in 1937, but no change was 


recommended in respect of them. 
1 See Lawrence Preuss, ‘International Law and Deprivation of Nationality,” Georgetown 


` Law Journal, Vol. 23 (Jan., 1935), pp. 250-276. 


2 See, for example, J. W. Garner, ‘Recent German Nationality Legislation,” this JOURNAL, 
Vol. 30 (1936), pp. 96-99; Frits Ermarth, The New Germany (1936), pp. 68-70; Oscar I. 
Janowsky and Melvin M. Fagen, International Aspects of German Racial Policies (1937), 
especially at pp. 60-78. 

3 Aron Kahane successeur c. Francesco Parisi et Etat autrichien, decided by the Rumano- 
Austrian tribunal in 1929, Recueil des Décisions des Tribunaux Arbitraux Méxtes, VIII, p. 
943. See also Heéritiers Fr. Goldwurm c. Etat allemand, decided by the Rumano-German 
tribunal, ibid., LX, p. 483. 

4 The history is dealt with in Francis Rey, “Un aspect particulier de la question des mtnorteés: 
Les israélites de Roumanie,” Revue générale de droit international public, XXXII (1925), pp. 
133-162, and in other literature referred to in the opinion. See also §. Gargas, “Die Staaten- 
losen.” Bibliotheca Vissertana, VII (1928), at pp. 80-93. 
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conduisent à assimiler certains étrangers aux nationaux, tantôt pour 
les faire bénéficier des clauses favorables, comme les sujets d’Etats 
protégés, tantôt, au contraire, pour leur étendre des mesures de rigueur.’ 


Rumania having recognized the persons as Rumanians, at least for the 
purpose of this proceeding, the arbitrators (other than the Austrian member) 
were unwilling to assign controlling weight to internal legislation on nation- 
ality. They thought the conclusion reached on the point the only reasonable 
and equitable one, and the only one which was consistent with the true ob- 
ject of the signatory states. It was therefore essentially a matter of treaty 
interpretation rather than an application of a principle (concerning grades 
of nationals or subjects) which would fit all situations. In other cases aris- 
ing under the peace treaties, Tunisians were found to be within the term 
ressoriissanis of France by reason of the protectorate over Tunis,’ but an 
Armenian who had become a protégé spécial of France was held not to be 
within the description,’ and the status of an Italian national was refused toa 
person of another nationality who had been serving as a consular agent of 
Italy.® 

In countries other than those which have been mentioned above, the dis- 
tinction between citizens with full political status and other individuals 
owing allegiance but without full privileges, is not unknown.’ That recla- 
mations can be brought by a state in behalf of either type of “national” can 
hardly be doubted. On the other hand, the large measure of control which 
a reclamant state exercises over a claim,!® and the discretion which any 
government has in declinin for its own reasons to offer protection or to press 
a claim for injury to one of its nationals," would enable a state to discrim- 
inate in these matters against classes selected for ynfavorable treatment, 


5 Recueil des Décisions des Tribunaux Arbitraur Miztes, VIII, p. 956. The tribunal 
took notice of the fact that “le Tribunal arbitral mixte anglo-autrichien, en s'inspirant de 
l'esprit du Traité, a admis que les Egyptiens devaient être considérés comme des ressortis- 
santa anglais.” 

‘ Falla-Nataf et frères c. Etat allemand, Recueil des Décisions des Tribunaus Arbitraux 
Miztes, VU, p. 653 (1928). There is a discussion of this and other cases in Jackson H. 
Ralston, Supplement to The Law and Procedure of International Tribunals (1936), at pp. 
61-64. 

7 Hrand Djevahirdjian c. Etat allemand, Recueil des Décisions des Tribunaux Arbitrauz 
Mixtes, VH, p. 602 (1927). 

8 Simantov c. Stato Bulgaro, ibid., VIII, p. 686 (1929). 

? See the essay by D. O. McGovney on “non-citizen nationals” in the United States, in Max 
Radin and A. M. Kidd (ed.), Legal Essays (1935), pp. 323-374. 

10 Cf. the statement by the General Claims Commission, United States and Mexico, in 
Parker v. Mexico, Docket No. 127, that “. . . the private nature of the claim inheres in it 
and is not lost or destroyed so as to make it the property of the nation.” Quoted after 
Jackson H. Ralston, The Law and Procedure of International Tribunals (1926), p. 138. 

u Cf. the reported statement of an Assistant Secretary of State, with reference to protec- 
tion of H. R. Isaacs, an American editor in China: “. . . diplomatic protection is not s 
vested right incident to citizenship but is granted or withheld in the President’s discretion 
according to the circumstances of each case.” New York Times, Aug. 4, 1932, p. 5. 
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without directly impinging upon the right of other states. Furthermore, a 
claim against a foreign state might be extinguished by payment to the 
reclamant state, without assurance that the individuals in whose behalf the 
claim was brought would actually receive the amount of the award. Ap-. 
propriation here would present no more difficult obstacles, from the strictly 
legal point of view, than would confiscation of the property of a state’s 
nationals under ordinary conditions. However, it might well be that such 
a course would affect the willingness of other states to enter into claims 
agreements with a state known to have such policies. The fact of policies of 
discrimination shows how far short actual practice has fallen of the ideal 
proclaimed by the Institute of International Law when, in the preamble to a 
declaration adopted nearly a decade ago, it affirmed that “the juridical 
conscience of the civilized world demands the recognition for the individ- 
ual of rights preserved from all infringement (atteinte) on the part of the 
State... PB 
| Roszrt R. WILSON 


n Annuaire, VoL XXXV (1929), Pt. IL, p. 298. A record of discussion on the declaration, 
which did not reveal unanimity of opinion, is in the same volume at pp. 110-138. 


CURRENT NOTES 


THE THIRTY-THIRD ANNUAL MERTING OF THE AMERICAN 
SOCIETY OF INTERNATIONAL LAW 


The Thirty-third Annual Meeting of the American Society of International 
Law to be held in Washington April 27-29, 1939, promises to be of unusual 
significance. International law is undoubtedly on the defensive, scorned 
and ridiculed by realists and idealists alike. The ascendancy of the material- 
istic philosophy of human relations and of its logical corollary, the worship 
of physical force, seems to relegate all law, national as well as international, 
to the dusty storeroom of academic theory and discussion. The school of 
internationalists who with pious intent have placed their faith in interna- 
tional legislation by treaties or the ordinances of the League of Nations, 
have helped unconsciously to discredit that great body of international 
common law which has grown up laboriously through the centuries. False 
emphasis has been laid on the Austinian theory of law by sovereign command 
and on the necessity for physical enforcement rather than on the inner com- 
pulsions of law—ez necessitate juris—and on the other sanctions of interna- 
tional law. It is not strange, therefore, that the notion of international law 
as being nothing more than a collection of moral injunctions having no 
effective value should be prevalent. Nor is it strange that such an alarm- 
ingly large number of natiofis should feel constrained to fall back upon their 
own interpretation and means of enforcement of international rights. 

The prevailing international lawlessness may well discourage those seeking 
to clarify and strengthen the rules of international intercourse. The Ameri- 
can Society of International Law has a peculiar responsibility in the face of 
this distressing situation. We would seem to have three alternatives: first, 
either to acknowledge the complete bankruptcy of international law; second, 
to reaffirm boldly our faith in the permanent and solid value of the law of 
nations; or third, to face actual conditions realistically in order to revalue 
the whole system of international jurisprudence. 

It would be fatuous to deny the validity of law simply because criminals 
do not respect it. Because the “sacred egoism” of certain nations has led 
them to deny the binding force of legal rights and obligations we cannot in 
reason and justice acknowledge the bankruptcy of international law. On 
the other hand, in the face of this defiance and in the light of rapidly changing 
international conditions, we cannot indulge ourselves in the empty satisfac- 
tion of merely reaffirming our faith in international law. There must be no 
sonorous empty gestures at this time, no matter how sincere and strong the 
convictions behind them. The general public has the right to expect from 
the Society a positive contribution to the better understanding of the nature 
of international law and of the interests it subserves. If conditions have 
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altered fundamentally and new interests have been created that demand. 
what Roscoe Pound has termed an “engineering” attitude of legal approach, 
then we must be prepared resolutely to meet our responsibilities as a Society 
dedicated to “promote the establishment of international relations on the 
basis of law and justice.” Nothing is to be gained by a mere declaration of 
faith in legal principles. We must do much more than that. Even if we 
believe that conditions of international intercourse have not been so altered 
as to warrant alterations of the law of nations, we must at least be prepared 
to reéxamine its origins, its intrinsic virtues, and its practical utility. 

Under all the circumstances, therefore, the objective of the Annual Meet- 
ing of the Society in April, 1939, would seem to be the immense task of sur- 
veying the whole field of international relations and the rules which should 
control them. Obviously a two-day session cannot suffice for this vast 
undertaking-—nor would two weeks or two months, for that matter. Never- 
theless, it would not seem unreasonable to attempt a survey of world condi- 
tions and of special problems of international intercourse which might serve 
to iluminate the main problem of the true functions of international law. 
We certainly can go back to its unsullied sources and reaffirm its sound 
sanctions. We can reappraise the processes of inquiry, mediation, arbitra- 
tion, and judicial settlement of international disputes. We cannot escape 
the necessity of meeting the challenge of the Russian Soviet Union’s concep- 
tion of the law of nations. The complete absorption of the interests of in- 
dividuals by totalitarian states and the consequent assertion of inordinate 
rights also must challenge the attention of the Society. Likewise the inter- 
national interests of labor and the emergence of an extra-official factor 
accutely affecting the relations of states would seem to require especial con- 
sideration. Of particular interest because of the vast increase in litigations 
since the World War is the field of private international law which the Anglo- 
American school of jurists would restrict and qualify under the title of 
Conflict of Laws. In order to resist the pretensions of totalitarian states it 
may be necessary to clarify and fortify the whole system of private inter- 
national law, which seeks to give protection to the rights of individuals. The 
international responsibility for heimatlos political refugees requires special 
consideration. In fact the whole problem of the international status of in- 
dividuals, irrespective of national origin or protection, would seem to merit 
urgent attention. 

The Committee on Program for the next meeting of the Society is con- 
scious of its responsibilities and desirous of the active coöperation of all those 
who believe in the rule of law among nations. This note has been written 
for the purpose of inviting such codéperation in the preparation of the program 
for the meeting in April. 

Parme MARSHALL Brown 
Chairman, Committee on Annual Meeting 
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THE SUPPLEMENT 


The Supplement section of the JournNnat published during the year 1939 
(Volume 33), will contain the results of the fourth phase of the work of the 
Harvard Research in International Law relating to the subjects of Neutralitye 
and Judicial Assistance. These subjects have been under investigation by 
the Research, and discussion by advisory groups for several years, and their 
completion is anticipated at the meeting of the Advisory Committee of the 
Research in February, 1939. 

As was arranged in the previous publication in the Supplement of the 
studies of the Harvard Research in International Law, the four Supplements 
for the year 1939 will be reserved for this material, so that it may be furnished 
to the readers of the JouRNAL complete in itself without the inclusion of any 
extraneous documents. This explains why no Supplement accompanies the 
January number of the JOURNAL. It is expected that all of the material from 
the Research will be published as Supplements to the July and October 
JOURNALS, which will be issued as double numbers. The Supplements for 
1939 will be considerably larger than the regular Supplements. 

Readers who are familiar with the previous studies of the Harvard Re- 
search in International Law published in the JOURNAL on the subjects of 
nationality, responsibility of states, and territorial waters (published in 
1929), diplomatic privileges and immunities, legal position and functions of 
consuls, competence of courts in regard to foreign states, and piracy (pub- 
lished in 1932), extradition, jurisdiction with respect to crime, and the law 
of treaties (published in 1985), will appreciate the great value of this ma- 
terial, which consists of draft conventions agreed upon by a group of some 
sixty of the leading international lawyers and teacherg in the United States, 
accompanied by comments containing the historical background and devel- 
opment of the subjects treated, citations of authoritative writers, interna- 
tional practice and judicial decisions, as well as complete bibliographies. 

The JOURNAL feels that it is a privilege to be able to print this material and 
supply it to its readers without extra charge. This is due to the coöperation 
of the American Society of International Law with the Harvard Research in 
International Law, and to the generosity of the Carnegie Endowment for 
International Peace, which has now, as in the past, supplied the additional 
funds necessary to cover the cost of printing these studies as an aid to the 
development of international law. 

GEORGE A. FINcH 
Managing Editor 


ITALIAN WAR AND NEUTRALITY LEGISLATION 

On July 8, 1938, the Italian Government issued the texts of its first com- 
plete and systematic laws on war and neutrality. The joint legislative his- 
tory of these two laws may be chronicled briefly. 

On September 5, 1935, a royal commission, consisting of legal and military 
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experts and headed by Senator Amedeo Giannini, was appointed to study 
existing war and neutrality legislation and to prepare a new code. The 
appointment of the commission preceded by one month the outbreak of 
~sItalo-Ethiopian hostilities, but no recommendation of the commission 
affected their conduct. In April, 1937, the Giannini Commission reported its 
findings. A year later, following a study of the report by judicial and mili- 
tary officials, the parliamentary statute of May 2, 1938, formally authorized 
the government to issue new rules concerning ‘‘(1) the conduct of war and 
related problems, with special reference to relations with other belligerents 
and neutrals; (2) the state of neutrality and related problems, with special 
reference to relations with belligerents.”} Finally, on July 8, 1938, a cover- 
ing royal decree was issued, giving effect to the War Law (Annex A) and the 
Neutrality Law (Annex B).2 The two “laws,” so described, even if. not 
enacted by Parliament, are substantially identical in text with the proposals 
reported by the Giannini Commission. They are technically notable for 
their detail and for their effort to regulate aerial military operations as a 
separate phase of war, distinct from land and maritime operations. 

A. Tae War Law. The new War Law, governing the conduct of hostili- 
ties, is to be distinguished from the military and naval penal codes,’ the 
various regulations governing the organization of the nation for war, and the 
responsibilities of subjects in time of war or mobilization,‘ and the laws relat- 
ing to the structure of the armed services, although some of the principles of 
the earlier laws are incorporated into the present legislation. The War 
Law has also drawn from the field service regulations of 1896, the Hague 
Conventions of 1899 and 1907, and from other international acts. But on 
the whole, it is an original enactment, both in scope and substance. 

The War Law is a systematic code, divided into seven major titles, and 
comprising 364 articles. Itis brought into operation on the outbreak of war 
between Italy and another state, but it may also be invoked under other cir- 
cumstances when required in the interests of the state. In either instance, 
the application of the law is determined by royal decree, issued on the pro- 
posal of the Duce.® 

Title I: General Provisions (Articles 1-24),° defines the territory of. the 


1 Law, May 2, 1988, No. 735. Gazzetta ufficiale, June 15, 1938, No. 135. 

? Royal dearee, July 8, 1988, No. 1415. Gazzetta ufficiale, supplemento ordinario, Sept. 15, 
1988, No. 211. 

1 Nov. 28, 1869, No. 5378 (Military P. C.); Nov. 28, 1869, No. 5366 (Naval P.C.). Both 
have been frequently amended, and new military and naval penal codes are now in course of 
preparation. 

‘Law, June 8, 1925, No. 969 (organization of the nation for war); Law, Dec. 14, 1931, 
No. 1699 (war regulations). 

$ The law reflects the present tendency to regard the Duce as a constitutional Minister. 
Not only are royal decrees issued on his proposal as Duce, but supplementary regulations 
may be issued in the form of “decrees of the Duce.” . 

* References to articles are to Annex A of the royal decree, July 8, 1938, cited above. 
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state, the enemy character of individuals or corporations, the powers of 
military commanders, and reserves the right to suspend the observance of 
obligations derived from international law as a measure of reprisal, and to 
suspend obligations derived from other sources as a measure of retorsion. < 
Title II: Military Operations (Articles 25-131), includes the accepted rules 
concerning military espionage, capitulations, the treatment of wounded, and 
the absolute prohibition of bacteriological and chemical methods of warfare. 
Certain of the prohibitions under this title have particular interest in view 
of the theory of totalitarian warfare developed by the Italian general, Giu io 
Douhet, who advocated the destruction of civilian morale through intensive 
aerial bombardment.’ On its face, the law repudiates the Douhet theory by 
defining the conditions of valid bombardment: bombardment of “enemy 
objectives” is permitted when their total or partial destruction may benefit 
military operations (Article 40); bombardment of cities and other inhabited 
areas is permitted when there exists a “reasonable presumption” that they 
harbor military preparations or supplies “such as to justify bombardment” 
(Article 41); but bombardment “for the sole purpose of punishing civil 
populations or of destroying or damaging properties of non-military im- 
portance, is in every case prohibited” (Article 42). A minority criticism of 
General Douhet’s theory has been made on strategic grounds by General 
Amedeo Mecozzi, who contends, on the basis of observations in Ethiopia and 
Spain, that “attack on the enemy’s armed forces is more fruitful than attack 
on populations, in the sense of being less extended and more decisive.” 8 
On the contrary, however, General Anacleto Bronzuoli maintains that the 
theory of Douhet has not been sufficiently tested to warrant its abandon- 
ment,® while Captain Cesare Felicetti argues that the bombardment of 
civilian populations is legally and morally justified and that there is no 
point in limiting bombardment to purely military objectives. The almost 
universal affection of Italian airmen for the theory of Douhet makes it un- 
likely that Articles 40-42 will be observed in a strict sense. In this affection 
they have been joined by Il Duce. In a speech in the Senate on March 30, 
1988, Mussolini complimented his “blue army” on the development of its 
bombing technique, and placed his personal benediction on the totalitarian 
conception of war: “The vision of Douhet was that of precursor. War from 
the air must be conducted in such a way as to destroy enemy concentrations, 


T General Douhet’s theory, first expounded in his J] dominto dell'aria: saggio sull'arte della 
guerra asrea, con una appendice contenente nozioni elementari di aeronautica (Rome, 1921), 
was further elaborated in two subsequent volumes: La difesa nazionale (Milan, 1924), and 
Probabili aspetti della guerra futura (Palermo, 1928). A recent one-volume collection of 
his writings has been edited by E. Canevari: La guerra integrale (Rome, 1986). 

a “I quatro compiti delle ali armate,” Rivista aeronautica, November, 1987, p. 241. 

? “Le popolazioni civili nella guerra totale,” ibid., May, 1938, pp. 272-282. 

10 “Regolamento giuridico del bombardamento aereo,” ibid., September, 1988, pp. 503-512. 
See also F. Molfese, “La regolameniazione giuridica dell’ offesa aerea sui non combattents e la 
teoria di Douhet,” ibid., October, 1938; pp. 47-68. 
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to dominate the sky, and to break the morale of the population. . . . War 

from the air is destined to assume a still greater importance in the war of the 

future.” 1! This apparent conflict between legal principle and probable 
~N practice can also be observed in other features of the War Law. 

Title ILI: Special Regulations for Maritime Warfare (Articles 132-227), 
contains elaborate regulations for private merchantmen, and for the status of 
neutral and enemy goods, including contraband. Contraband 1s limited to 
seven military items of broad scope (Article 159), but by royal decree, and 
after notice to neutrals, the list may be infinitely enlarged so long as it does 
not include medical supplies or the materials necessary to the internal opera- 
tion of the ship on which they are found (Article 160). Some customary 
rules are re-defined: neutral ownership protects neutral goods, except contra- 
band, on enemy ships; and blockade may be applied only to defined areas 
and must be effective to be valid. The prize court is created as a special 
section of the Council of State, under the presidency of a section president, 
and consisting of six additional members (Article 218). “The prize court 
applies the internal law of the state,” but “when a controversy cannot be 
decided by a definite rule of internal law . . . recourse may be had to gener- 
ally recognized international usages” (Article 222). 

Title IV: Special Regulations for Aerial Warfare (Articles 228-279), recog- 
nizes the full maturity of the aerial arm, and places special emphasis on the 
conditions of combat between rival air forces, and on the status of neutral 
and commercial aircraft. The conduct of neutral aircraft, and the enemy or 
neutral character of goods aboard commercial aircraft are defined in great 
detail (Articles 239-252). Public and private enemy aircraft are at all times 
subject to capture and confiscation (Article 239). Neutral aircraft may be 
captured and confiscated under eight specified circumstances (Article 240), 
including neutral aircraft engaged in transporting contraband when the con- 
traband constitutes more than one-half of the cargo, measured by any 
standard (Article 256). 

Title V: Treatment of Enemy Nationals and Enemy Goods, and Economic 
Relations with the Enemy (Articles 280-336), deals in large measure with 
the private law relations of enemy nationals. The basic principle is broadly 
humanitarian: “Persons of enemy nationality retain their full civil capacities 
and the free exercise of their rights” (Article 280), subject, however, to a 
large number of exceptions. Enemy property is rendered subject to con- 
fiscation, requisition, or sequestration under appropriate circumstances 
(Articles 292-313) ; commercial establishments owned by enemy nationals, or 
in which they have a predominant interest, may be placed under an admin- 
istrator designated by the prefect (Articles 314-316), and may in some in- 
stances be sequestered or liquidated. An absolute prohibition is laid on 
commercial intercourse between persons resident in Italy and those resident 

u Bollettino parlamentare, XU (April, 1938), pp. 18-24, for a text which has been liberally 
reprinted elsewhere. 
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in enemy or enemy-occupied territory; and also with enemy nationals resi- 
dent in neutral territory (Article 324). A blacklist of other suspect indi- 
viduals may be maintained with the approval of the Duce. 

Title VI (Articles 337-358) deals with penal sanctions, and the concluding 
Title VII (Articles 359-364) contains final definitions, and establishes forms 
of procedure for the issuance and publication of supplementary decrees and 
regulations. 

B. Tun Neurraurry Law. While the Neutrality Law is designed to be 
applied on the outbreak of a war in which Italy does not participate, it may 
be invoked also under other appropriate circumstances; but in either case, a 
declaratory royal decree is necessary.“ It is relatively more brief than the 
War Law, extending to only 35 articles, but is adequate in most details. 

Although formulated independently of the Rules of Neutrality adopted 
by the Scandinavian States on May 27, 1938," the Italian Neutrality Law is 
equally concerned with the conduct of aircraft, and to that extent recognizes 
the need of re-defining neutral obligations. The influence of recent Ameri- 
can neutrality legislation is to be observed in Article 9 of the Italian law," 
which provides: 

By royal decree, there may be prohibited in whole or in part: (1) 
Commerce in arms and war materials by private individuals for the 
account of belligerent states; (2) The passage of the goods indicated in 
the preceding section through the territory of the state; and (3) The 
extension of credits by private individuals to belligerent states or their 


credit institutions. These prohibitions shall be established in a uni- 
form way for all belligerents. 


Like the American legislation, there is no hint of discriminatory treatment. 
But, on the otber hand, there is no attempt to define “munitions” or to dis- 
tinguish clearly between “munitions,” “war materials,” and other materials 
which may serve the convenience of belligerents. Nor is the prohibition of 
munitions exports made mandatory. Naturally, the Italian law needs to be 
interpreted against the background of totalitarian régime which strictly con- 
trols all forms of economic enterprise, and for that reason alone certain super- 
ficial comparisons between the American and Italian laws may be invalidated 
by practice. . 

In denying to belligerents the military use of neutral territory, the Italian 
law generally follows recognized practice. The territory of the state may 
not be used as a base for hostile operations, nor may hostile acts be performed 
on it by either belligerent (Article 2); the passage of belligerent troops, or 
convoys for the transportation of munitions or provisions, is prohibited 
(Article 3); the organization of fighting forces and the establishment of 


2 Art. 9, royal decree, July 8, 1938, cited above. 

18 See Norman J. Padelford, “The New Scandinavian Neutrality Rules,” this JOURNAL, 
Vol. 32 (October, 1938), pp. 789-793, and texts, tbid., Supplement, pp. 141-163. 

14 References to articles are to Annex B of the royal decree, July 8, 19388. 
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recruiting agencies is prohibited (Article 6); members of the Italian armed 
forces may not enlist in the service of a belligerent state (Article 7) ,!° and the 
agencies of the state administration may not supply arms, munitions, or other 
ygilitarily useful goods to either belligerent, nor may they extend credits or 
other forms of financial assistance (Article 8). 

The regulations concerning maritime neutrality are more elaborate. The 
inoffensive passage of belligerent warships through territorial waters may 
be prohibited by decree and, in any event, submarines in transit through 
territorial waters must remain on the surface (Article 13); if mines are de- 
posited in littoral waters, due notice must be given and adequate measures 
must be taken to protect navigation (Article 14); if ships are captured by 
belligerents in territorial waters, efforts will be made to obtain the release of 
the ships with their cargoes (Article 15); prize courts may not be established 
on the national territory, nor may the territory or ports be used as a'basis for 
communications services or naval operations (Article 16) ; no more than three 
warships of the same belligerent may simultaneously sojourn.in the same 
sector or zone of territorial waters (Article 17); belligerent warships must 
observe the 24-hour rule, unless prevented by weather or damage (Article 
18); belligerent warships may, by royal decree, be permitted to bring their 
prizes into territorial waters, to be left there pending the decision of the prize 
court of the capturing state (Article 19); belligerent warships in territorial 
waters on the outbreak of hostilities must withdraw within 24 hours, unless 
weather or damage prevents, although the local authorities may fix a longer 
period (Article 20); where warships of different belligerents are found simul: 
taneously in the same port, 24 hours shall elapse between their departures, to 
be determined in the order of their arrival unless special arrangement is 
made; and the same interval shall elapse between the departure of merchant 
ships of one belligerent and the warships of the other (Article 21); belligerent 
warships may obtain repairs essential to their navigation, so long as their 
fighting power is not increased (Article 22); belligerent warships may not 
obtain military supplies or arms in territorial waters (Article 23); nor may 
they obtain fuel in national ports more than once in a period of three months 
(Article 24). Belligerent warships used exclusively for religious, scientific or 
humanitarian purposes are exempted from the foregoing rules (Article 25). 
Aircraft aboard belligerent warships, including aircraft carriers, are consid- 
ered as integral parts of the ships (Article 28). 

Several rules govern the conduct of belligerent aircraft. They may not 
pass over the territory of the state unless engaged in the transportation of 
wounded (Article 29); belligerent aircraft on national territory at the out- 
break of hostilities must leave within 12 hours, a period which may be ex- 


16 It is a matter of record that the Italian Government, by decree, prohibited the enroll- 
ment of Italian ‘‘volunteers” for service in the Spanish civil war: Royal decree-law, Feb. 15, 
1937, No. 102, Gazzetta ufficiale, Feb. 20, 1937, No. 43; and Ministerial decree, Feb. 19, 1937, 
thid. 
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tended in event of force majeure (Article 31); aircraft failing to observe this 
rule are to be rendered incapable of departure during the duration of hostili- 
ties (Article 32); and, to govern a unique situation, members of belligerent 
forces rescued beyond the limit of territorial waters by Italian aircraft are to 
be interned (Article 30). 

Italy thus joins the increasing number of states which have been compelled 
by the pressure of political circumstance and ambition to revert to the pre- 
1914 conception of neutrality, although with modifications necessitated by 
the evolution of military technique in the succeeding quarter-century. She 
will be better equipped, legally and technically, to discharge the duties of 
neutrality in a future war than she was in August, 1914° But despite the 
apparent equivalence of neutrality and impartiality, it cannot be anticipated 
that the Neutrality Law will be applied to the detriment of Italy’s friends or 
to the embarrassment of the political ideology represented by fascism. The 
mould of conduct which once gave prima facte assurance that neutral obliga- 
tions would be responsibly discharged has since been destroyed. 

H. ARTHUR STEINER 

University of California at Los Angeles 


THE BOVIET CITIZENSHIP LAW OF 1938 


On August 19, 1938, at the Second Session of the Supreme Council of the 
U.S.S.R., a new Statute on Soviet Citizenship was adopted.! As compared 
with the old Statute of 1931, the new enactment, now officially called Soviet 
Citizenship Law, presents a drastic change not only from the standpoint of 
its briefness,? but in regard to the contents of most of its provisions as well. 

Based on the provision of Article 21 of the Soviet Cqnstitution of 1936, in 
fact almost repeating it to the letter, Article 1 of the new law preserves the 
old idea incorporated in the Statute of 1931 that in the Soviet Union there 
shall be a single Union citizenship and that each citizen of a Union Republic 
is also a citizen of the U.S.S.R. 

Article 2 provides that Soviet citizens are persons who on November 7, 
1917, were citizens of the former Russian Empire and who have not lost their 
Soviet citizenship, as well as those who have acquired such citizenship in a 
manner prescribed by law. From the Statute of 1931 this differs in more than 
one way. Thus, in the law of 1938 one can readily detect a novel emphasis 
upon the fact that not all of the former Russian citizens are Soviet citizens. 
Then, by qualifying the validity of acquisition of citizenship by a requirement 

18 No fully adequate domestic legislation existed when Italy declared neutrality on Aug. 3, 
1914 (Gazzetta ufficiale, Aug. 4, 1914, No. 185), although some aspects of maritime neutrality 
had been anticipated by the Mercantile Marine Code of Oct. 24, 1877. 

1 Russian official text in Izvestija, Aug. 24, 1938, No. 198; English translation in annex 
below, p. 159 ; for debates, of. Izvestita, Aug. 18 and 20, 1988, Nos. 193 and 194, respectively. 

2 For text, cf. Taracouzio, The Soviet Union and International Law, Appendix V, pp. 379- 
399 l 


3 The Statute of 1931 had eighteen articles. Now there are only eight. 
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that it must take place in “a manner established by law,” the new citizenship 
law no longer recognizes automatic acquisition of Soviet citizenship by 
aliens “residing in the U.S.S.R. in so far as there is no proof of their being 
citizens of a foreign state” (Art. 3 of the Statute of 1931). Finally, there is 
no longer any mention of the principle of jus sanguinis found in Article 7 of 
the Statute of 1931 and in the earlier statutes. The fact that in the Soviet 
practice this principle has always been considered preéminent as compared 
with that of jus soli * prompts an assumption that the principle of jus sangui- 
nis is now regarded as self-understood and so firmly accepted in Soviet prac- 
tice that, there is no longer any need for referring to it in a legislative act. 

Article 3 deals with admission to Soviet citizenship. Foreigners, irrespec- 
tive of their nationality or race, are admitted to Soviet citizenship upon their 
request, either by the Presidium of the Supreme Council of the U.S.S.R. or 
by the Presidium of the Supreme Council of the Union Republic in which 
they reside. While perpetuating the traditional disregard of any require- 
ment as to residence, the new law empowers only the Presidium of the Union 
Supreme Council to admit to Soviet citizenship foreigners residing abroad. 
The main difference, however, as compared with the Statute of 1931, is that 
by having vested the power of admission in the supreme organs of authority, 
the new law abolishes the “simplified” naturalization which heretofore could 
be performed in some instances even by regional and city soviets (Articles 8 
and 16 of the Statute of 1931). 

The provisions of Article 4 regulate denaturalization. Contrary to the . 
rules relative to admission, the right of relievifig Soviet citizens from their 
allegiance to the U.S.S.R. is reserved exclusively to the Presidium of the 
Supreme Council of the U.S.S.R. The Statute of 1931 accorded this right 
to the Central Executive Committees both of the U.S.S.R. and of the 
Union Republics, and provided that the acts of the latter could be appealed 
to the Central Executive Committee of the U.S.S.R. (Article 19). Accord- 
ing to the new law, obviously, there is no resort of this nature, the decisions 
of the Presidium of the Union Supreme Council being final. 

Articles 5 and 6 are the only other two which, like Article 1, incorporate 
the provisions of the old statute without changing the underlying principles. 
They bear upon the citizenship emanating from marriage, and upon the 
citizenship of children. They provide, respectively, that the Soviet citizen- 
ship of a man or of a woman is not affected by marriage to a foreigner, and 
that in case of a change of citizenship by both parents, when both either 
become or cease to be citizens of the U.S.S.R., the citizenship of their children 
under fourteen changes correspondingly. While still leaving open the prob- 
lem arising when only one of the parents changes his nationality, Article 6, 
furthermore, stipulates that the citizenship of children between fourteen and 
elghteen may be changed only with their consent, while in other cases it may 
be changed only in the usual manner as prescribed by law. 

1 Taracousio, op. cit., pp. 80-122, 
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Article 7 refers to the forfeiture of Soviet citizenship. Such a forfeiture 
may take place either as a result of court decrees in instances prescribed by 
law, or upon specific order of the Presidium of the Union Supreme Council. 
From the Statute of 1931 (Article 17) this differs in that now the courts of 
law are again authorized to act upon the issue. As a matter of record, it 
must be noted that in this the new law merely reintroduces the provision 
found in Article 12 of the Statute of 1924,5 which was later omitted from the 
Statute of 1931 without, however, actually affecting the old practice. 

Finally, Article 8 provides that persons residing in the U.S.S.R., who are 
not Soviet citizens and who possess no proof of their being foreign citizens, 
are considered heimatlos. By having thus repealed the above-mentioned 
provision of Article 3 of the Statute of 1931,° the Soviets have introduced a 
novel concept in their nationality law, and in doing so, they have subscribed 
to the principle which, though well established in international law, has thus 
far been ignored in both the theory and the practice of the Bolshevist State. 

In addition to the aforesaid changes, strikingly noticeable in the law of 
1938 is the omission of the provision found in Article 4 of the Statute of 1931 
that “foreign workers and peasants residing in the U.S.S.R. for the purpose 
of laboring therein, enjoy all the political rights [given] to citizens of the 
U.S.S.R.” 7 

Whatever the practical advantages envisaged by the new law, its political 
significance should not be overlooked. Indeed, by having concentrated the 
authority as regards citizenship in the highest organs of the state, by having 
eliminated the “simplified” method of naturalization, and, finally, by having 
denied foreigners in the U.S.S.R. the political rights enjoyed hitherto, the 
Soviets have made their new law of 1988 much more strict as compared with 
the earlier statutes. This, in turn, may readily suggest that the reason for 
this change is to be sought not only in the official explanations emerging from 
the Kremlin, but also in the growing concern of the Soviet authorities about 
the national security of the U.S.S.R., and in their realization of the fact that 
an emphasis upon honor, rights, and duties germane to national allegiance, 
when manifestly implied in a restrictive legislative act, is by no means an 
ill-caleulated way to solicit the needed support of the masses. 

T. A. Taracouzio 

Harvard Law School 


SOVINT CITIZHNSHIP LAW OF 1938 


(Ievestita, August 24, 1938, No. 198.) 
Art. 1. In conformity with Article 1 of the Constitution (Fundamental Law) of the Union 
of Socialist Soviet Republics s single union citizenship is established for the citizens of 
the U.8.8.R. 


* Taracousio, op. cH., pp. 120-121. 

$ “Every person in the territory of the U.S.S.R. EEE EE ew E Uae 
in so far as there is no proof of his being a citizen of a foreign state.” 

? Taracouzio, op. cH., p. 379. 
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Each citizen of a Union Republic is also a citizen of the U.8.8.R. 

Art. 2. The following are [recognised as] citizens of the U.S.S.R.: 

a) all [persons] who on November 7, 1917, were citizens of the former Russian Empire 
and who have not lost [their] Soviet citizenship; 
b) persons who have acquired Soviet citizenship in a manner established by law. 

Art. 3. Upon their petition foreigners, irrespective of their nationality or race, are admitted 
to the citizenship of the U.S.S.R. by the Presidium of the Supreme Council of the 
U.8.S.R. or by the Presidium of the Supreme Council of the Union Republic in which 
they reside. 

Art. 4. Denaturalization of the citizens of the U.S.S.R. may take place by permission of the 
Supreme Council of the U.S.S.R. 

Art. 5. The citizenship of a man or woman who is a citizen of the U.S.S.R. is not affected by. 
his marriage to a person who is not a citizen of the U.S.S.R. 

Art. 6. In case of a change of citizenship by both parents, when both of them become 
citizens of the U.S.S.R., or when both of them cease to be such, the citizenship of their 
children under fourteen changes correspondingly. The change of the citizenship of 
{such} children over fourteen but under eighteen may take place only with their consent. 

In [all] other cases the change of the citizenship of children under eighteen may take 
place only in the usual manner. 

Art. 7. Forfeiture of the citizenship of the U.S.S.R. may take place: 

a) upon the decree of a court of law in instances prescribed by law; 
b) upon a special order of the Presidium of the Supreme Council of the U.S.S.R. in a 
special case. 

Art.'8. Persons residing within the territory of the U.S.S.R. who under the provisions of the 
present Law are not citizens of the U.S.S.R. and who possess no proof of foreign citizen- 
ship, are considered as persons without citizenship. 

Chairman of the Presidium of the Saori Council 
of the US.8.R.: M. KALININ 

Secretary of the Presidium of the Supreme Council 
of the U.8.8.R.: A. GORKIN 


THE STATUTE OF THE INTERNATIONAL PUBLIC WORKS COMMITTEE 


The Statute of the International Public Works Committee, which derives 
its force from adoption by the Governing Body of the International Labor 
Office on February 4, 1938, is of interest both by reason of the purpose for 
which the Interdational Public Works Committee has been established and 
by reason of the method by which it. has been set up. 

The main function of this Committee, at any rate during the earlier phases 
of its work, will be to attempt to concert the policies of the members of the 
International Labor Organization in regard to the timing of public works 
with a view to ironing out cyclical industrial fluctuations. The Committee 
is intended to receive annually from the members of the Organization in- 
formation upon their public works programs and to make recommenda- 
tions relating to current public works policy on the basis of the general 
economic situation. It is hoped that it will be possible to secure in this way 
a sufficient coérdination of national public works policies to maximize the 
effect upon industrial fluctuations of the timing for the purpose of counter- 
acting such fluctuations of the execution of public works programs. 

It was originally contemplated that the International Public Works Com- 
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mittee would be established by an international labor convention defining 
the composition and functions of the Committee, placing upon members of 
the Organization which ratified the convention an obligation to furnish 
annually information upon their public works programs and to take into 
consideration recommendations as to public works policy made by the Com- 
mittee, and embodying a uniform plan in accordance with which the informa- 
tion should be supplied. On further consideration, the convention technique 
appeared inappropriate for the establishment of this type of machinery for 
the coérdination of national policies. It operates too slowly and creates too 
many rigidities. The necessary arrangements are therefore being made on 
the basis of (a) a recommendation “‘to be submitted to the members for 
consideration with a view to effect being given to it by national legislation or 
otherwise” adopted at Geneva by the International Labor Conference at its 
Twenty-Third Session on June 22, 1987, in accordance with the provisions of 
Article 19 of the Constitution of the International Labor Organization; (b) 
a resolution adopted by the International Labor Conference at the same 
session inviting the Governing Body of the International Labor Office to 
appoint an international public works committee; and (c) a Statute estab- 
lishing the Committee adopted at Geneva by the Governing Body of the 
International Labor Office on February 4, 1938, in the course of its Eighty- 
Second Session. The uniform plan for the supply of information is to be 
prepared and revised as occasion may require by the Committee itself. 

The recommendation ! made by the Conference to the members of the 
Organization—the Public Works (International Coéperation) Recommenda- 
tion, 1937—-embodies the following four points: 


1. Each member of the International Labor Organization should com- 
municate annually to the International Labor Office, on the most 
suitable date, statistical and other information concerning public 
works undertaken or planned on its territory, including orders for 
plant, equipment and supplies. 

2. The information communicated by members in accordance with para- 
graph 1 should be supplied as far as possible in accordance with a 
uniform plan relating more particularly to the expenditure involved, 
the method of financing the works and the number of workers 


engaged. 

3. Each member should codperate in the work of any international com- 
mittee which may be set up by the Governing Body of the Interna- 
tional Labor Office for the purpose, more particularly, of studying the 
information communicated in accordance with paragraph 1 and 
preparing the uniform plan referred to in paragraph 2. 

4. Each member should ey consider what action to take on the 

` basis of any reports which the Governing Body of the International 


1 For the recommendation and resolution see: International Labor Conference, Twenty- 
Third Session, Geneva, 1937, Report ITI, Planning of Public Works in Relation to Employ- . 
ment; and International Labor Conference, Twenty-Third Session, Geneva, 1937, Record of 
Proceedings, at pp. 45-47, 308-320, 498-502, and 687-702. 
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‘Labor Office. may send it as a result of the discussions of the com- 
mittee contemplated by paragraph 3. l 


Under Article 19, paragraphs 5 and 6, of the Constitution of the Interna- 
tional Labor Organization, each member of the Organization is under an 
obligation to bring this recommendation “ before the authority or authorities 
within whose competence the matter lies, for the enactment of legislation or 
other action” and to inform the Secretary-General of the League of Nations 
of the action taken thereupon. | 

The Conference resolution indicates in general terms the intended com- 
position and duties of the committee which the Governing Body is requested 
to appoint. 

The Statute ? establishes the International Public Works Committee and 
defines its composition and duties. The ordinary members of the Com-. 
mittee are: (a) one representative of each member of the International Labor 
Organization which, when informing the Secretary-General of the League of 
Nations in accordance with Article 19 (6) of the Constitution of the Inter- 
national Labor Organization of the action taken upon the Public Works 
(International Codperation) Recommendation, 1937, has indicated its will- 
ingness to give effect to the said recommendation; (b) three persons nomi- 
nated by the members of the Governing Body of the International Labor 
Office representing the employers and three persons nominated by the mem- 
bers of the Governing Body representing the workers; and (c) one representa- 
tive of any state which is not a member of the International Labor Organiza- 
tion the government of which has notified the Director of the International 
Labor Office that it is prepared to give effect to the Public Works (Interna- 
tional Codperation) Recommendation, 1937, and desires to participate in the 
work of the Committee. Representatives of the Economic and Financial 
Committees of the League of Nations and of the Organization for Com- 
munications and Transit are entitled to sit as advisory members of the Com- 
mittee, and there is also provision for assessors. The duties of the Commit- 
tee are defined as being: (a) to prepare the uniform plan referred to in para- 
graph 2 of the Public Works (International Codperation) Recommendation, 
1937, and to revise the said plan as occasion may require; (b) to study every 
year the information gathered by the International Labor Office either as a re- 
sult of the said recommendation or in any other way; (c) to make reports to 
the Governing Body of the International Labor Office with a view to their 
transmission to the members of the Organization; and (d) to undertake any 
other duties relating to public works which may be entrusted to it by the 
Governing Body either upon its own initiative or at the request of any 
states or organizations concerned. The Committee is to meet at least once 


2 For the Statute see: Minutes of the Highty-First Session of the Governing Body of the 
International Labor Office at pp. 16-20 and 113-118; and Minutes of the Eighty-Second- 
Session of the Governing Body of the International Labor Office at pp. 51-57 and 141-148. 
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each year on a date or dates approved by the Governing Body of the Inter- 
national Labor Office, and an emergency meeting may be held at any time 
with the approval of the officers of the Governing Body if such a meeting is 
requested by at least one fifth of the ordinary members of the Committee on 
_ the ground that changes in the economic situation make it desirable for the 
Committee to report thereon as a matter of urgency. Subject to the provi- 
sions of the Statute, the Committee may adopt its own rules of procedure. 
The provisions of the Statute may be amended at any time by the Governing 
Body of the International Labor Office, and at any time after the expiration 
of two years from the adoption of the Statute the Committee may submit to 
the Governing Body proposals for the amendment of the Statute. 

The International Public Works Committee held its first session at Geneva 
from June 27-29, 1988. At this session the Committee adopted its rules of 
procedure, prepared the uniform plan of information contemplated by para- 
graph 2 of the Public Works (International Codperation) Recommendation, 
1937; and adopted a resolution asking the Governing Body to invite members 
of the Organization which have approved the recommendation, to communi- 
cate to the International Labor Office the information referred to therein so 
far as possible in accordance with the uniform plan.* In the course of its 
Eighty-Fifth Session, held in London from October 25-27, 1938, the Govern- 
ing Body adopted a resolution requesting members of the Organization to 
supply information so far as possible in accordance with the uniform plan.‘ 

Other cases may occur in the future in which it may be desirable to es- 
tablish new international machinery of a specialized character in the same 
manner by a decision of the Governing Body of the International Labor 
Office, taken in execution of a resolution adopted by, the International Labor 
Conference, and expressed in the form of astatute. Such astatute cannot of 
course impose obligations upon members of the Organization, but it can 
include all the necessary procedural arrangements, and, as contrasted with 
an international labor convention, it has the great advantage that it can be 
amended by the Governing Body at any time. Doubtless some coöperation 
from the members of the Organization will generally be necessary as a 
condition of the successful operation of machinery established in this way, 
butit may often be possible, as in the present case, to secure such codperation 
from members, not in fulfilment of an obligation accepted by the ratification 
of an international labor convention, but in implementation of notifications 
made by members that they are prepared to give effect to proposals which 
have been made by the International Labor Conference in the form of ‘‘a 
recommendation to be submitted to the members for considération with 


+ For the Rules of Procedure, Uniform Plan of Information and Resolution, see the Min- 
utes of the EKighty-Second Session of the International Labor Office, Appendix ITT. 

4 An account of the principles upon which the Committee is expected to base the work. 
of its later sessions will be found in an article entitled “Public Works as a Factor in Eco- 
nomic Stabilisation,” in Int. Labour Review, Vol. XX XVIII, No. 6, at pp. 727~757. 
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a view to effect being given to it by national legislation or otherwise.” For 
the moment the whole technique is in the nature of things an experimental 
` one, but as a procedure alternative to that of the treaty for creating a certain 
type of international machinery it is not without interest; and, so far as the 
International Labor Organization is concerned, the precedent is a particu- 
larly suggestive one-at a time when the international cotrdination of social 
policies has become as important a part of the prospective work of the Or- 
ganization as the formulation of long-term basic standards of social legisla- 
tion such as are embodied in the sixty-three existing international labor 
conventions.§ 
C. W. JENES 

8 For the texts of these conventions, see a volume recently published by the International 
Labor Office entitled: International Labor Conventions and Recommendations, 1919-1987; 
and for the extent to which they have been ratified, see C, W. Jenks: ‘The Ratification of 


International Labor Conventions: the Present Situation,” in Journal of Comparative Legis- 
lation and International Law, November, 1987, Vol. XTX, No. 4, pp. 284-286. 


CHRONICLE OF INTERNATIONAL EVENTS 
For THE Perion Auaust 16-Novmacser 15, 1938 
(Including earlier events not previously noted) 
WITH REFERENCES 


Abbreviations: B. J. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Clunet, Journal du droit international; Cmd., Great Britain, Parliamentary 
papers; Cong. Rec., Congressional Record; Europe, L’Europe Nouvelle; Ez. Agr. Ser., U. S. 
Executive Agreement Series; G. T. B. S., Great Britain Treaty Series; I. L. O. B., Interna- 
tional Labor Office Bulletin; L. N. M. S., League of Nations Monthly Summary; L. N. O. J., 
League of Nations Official Journal; L. N. T. S., League of Nations Treaty Series; P. A. U., 
Pan American Union Bulletin; Press Releases, U. S. State Department; R. A. I., Revue 
aēronautique international; T. I. B., Treaty Information Bulletin, U. S. State Department; 
U. 8S. T. 8., U. S. Treaty Series. 


January, 1988 
5/11/13 Buraanra—Unrrep States. Agreement effected by an exchange of notes re- 


garding waiver of legalization on certificates of origin. Text: Bx. Agr. Ser., No. 
124. 


April, 1988 
8-May 20 Great Barrarns—Mauxico. Correspondence published regarding expropria- 
tion of oil properties in Mexico. Text: Mexico, No. 1 (1988), Cmd. 5758. 


May, 1988 s 


2  Iarmoania—PoLand. Convention signed at Kaunas concerning postal communica- 
tions and telecommunications. L. N. Inf. Sect., Oct. 26, 1938. 


4  Aramnrm~a—Cumz, Agreements signed at Santiago, Chile, concerning the ap- 
plication of the convention on the Prevention of Controversies, and bases for 
conventions on intellectual codperation. P. A. U., Oct., 1988, p. 610. 


5 New ZEALAND—SWITHERLAND. Notes exchanged at Wellington, N. Z., regarding 
commercial relations. Text: Œ. B. T. S., No. 53 (1938), Cmd. 5828. 


11  $Grear Brrrarn—PorTUGAL. Agreement signed at Lisbon regulating commercial 
relations between certain colonies. Text: G. B. T. S., No. 45 (1938), Cmd. 5807. 


13/14 Bmrarom—SwrrzmrLand. Notes exchanged effecting an agreement for the applica- 
tion to the Belgian Congo and the territories of Ruanda-Urundi of the extradition 
treaty of May 13, 1874, and the additional protocol to the treaty of Sept. 11, 1882. 
L. N. M. S., Aug., 1938, p. 204. 


14/25 Lrravanzra—PoLand. Two conventions signed, one at Kaunas regarding navigation 
and floating of timber, and the other at Warsaw, regarding railway traffic. L.N. 
Inf. Sect., Oct. 26, 1938. 


17 GREAT Brrrarin—SwirzeRLanp. Notes exchanged at Berne regarding documents 
of identity for aircraft personnel. Text: G. B. T. S., No. 65 (1938), Cmd. 5857. 


30 Great BRITAIN—SWEDEN. Agreement reached by exchange of notes at Stockholm, . 
concerning documents of identity for aircraft personnel. Texte: Œ. B. T. S., No. 
58 (1938), Cmd. 5842. 
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June, 1988 
3 ARGENTINA—-CHILE. Conventions signed at Buenos Aires relative to: (1) exchange 
of professors, artists, students, etc.; (2) exchange of publications; (3) revision of 
history text-books. Texts: Coopération intellectuelle (Paris), July/Sept. 1938, pp. 
414-415. 


3/August 29 Muxico—Unrrep Stratus. Agreement reached by exchange of notes pro- 
viding for the complete exchange of official publications. T.I. B., Sept., 1938, p. 
308. 


14/20 Great BREITAIN—RUMANIA. Notes exchanged at London, approving the agree- 
ment of June 11, 1938, supplementary to the Anglo-Rumanian payments technical 
(amendment) agreements of May 80, 1936, and May 27, 1937. Text:G. B. T. S. 
No. 44 (1938), Cmd. 5797. 


15 Great Brrrams—Unrrep Sraras. Papers published relating to the Heltah war 
debt. Text: Untied States, No. 1 (19388), Cmd. 5763. 


27 £Breverom—Geemany—Luxumpura. Convention signed at Berlin regarding ar- 
rangements for German tourists entering Belgium and Luxemburg. L. N. Inf. 
Sect., Oct. 26, 1938. 


July, 1988 
1 Great Barrarin—Luxempuna. Ratifications exchanged at Brussels of the extradi- 
tion treaty signed at Luxemburg, Jan. 23, 1937. Text: G. B. T.S., No. 46 :11099); 
Cmd. 5811. 


26 GREAT BRITAIN— SWITZERLAND. Notes exchanged at London for the reciprocal 
exemption of aircraft from duties on fuel and lubricante. Text: Œ. B. T. S., No. 
61 (1988), Cmd. 5846. 


27 CouroraL ReLarions. The Division of Cultural Relations was established by the 
State Department to further its good neighbor policy. Text of departmental 
order: Press Releases, July 30, 1938, p. 66. 


August/September, 1988 
Lescun or Narions—Curna. Texts of documents relative to Chinese protests of 
August and September against Japan’s use of poison gas in China: L, N. O. J., 
Aug. /Sept., 19388, pp. 665-668. 


August, 1988 

12 Feance—Irauy. Following refusal by Italy to allow the usual tourist facilities for 
Italians visiting France, the French Government announced its decision to issue no 
collective passports for French parties visiting Italy. B. I. N., Aug. 27, 1938, p. | 
729, 


13 GurmMany—Gruat Berrarm. Supplementary agreement for the execution of Art. 2 
of the Anglo-German transfer agreement of July 1, 1938, signed at Berlin. Text: 
Germany, No. 4: (1938), Cmd. 5829. Text of agreement of July 1, 1938: Germany, 
No. 2 (1988), Cmd. 5788. 


16 Pwmace Poucy. Secretary of State Hull urged the adoption of a 7-point program. 
Text: Press Releases, Aug. 20, 1988, pp. 117-119, 122; N. Y. Times, Aug. 17, 1938, 
pp. 1, 2; C. S. Monitor, Aug. 17, 1938, p. 4. 


16-0 dober 22 Cuma—JapaN. Shanghai International Settlement authorities sent note 
of protest Aug. 16 to Japanese Government alleging terrorist activities in the settle- 
ment. C. S. Monitor, Aug. 16, 1988, p. 2; N. Y. Times, Aug. 17, 1988, p. 1. 
Japan gave warning Aug. 25 that any iat aeroplane, foreign machines not ex- 
cepted, flying in certain Chinese areas, is liable to attack. London Times, Aug. 26, 


CHRONICLE OF INTHRNATIONAL EVENTS 167 


1938, p. 10. Japanese Foreign Office issued on Oct. 12 a communiqué warning for- 
eign Powers not to permit use of property of foreign owners by Chinese defenders. 
It also marked out a new danger gone in South China. Partial text: N. Y. Times, 
Oct. 13, 1938, p. 15. Japan sent two notes on Oct. 22 to diplomatic representatives 
of all Powers at Shanghai, the first of which warned of impending air attacks at 
Hankow. N.Y. Times, Oct. 23, 1938, p. 1. 


17-October 13 CrmonosLovakia—GeRMany, The Sudeten German party rejected Aug. 
17 the governments plan for a settlement of the minority problem and suggested a 
continuation of the parleys. N.Y. Times, Aug. 18, 1938, p. 10. Following pres- 
entation of several plans, the government’s final offer was presented on Sept. 5 to 
Hitler. N. Y. Times, Sept. 6, 1988, pp. 1, 15. Summary of Sudeten party de- 
mands of April 24: N. Y. Times, Sept. 7, 1938, p. 17; Sept. 11, IV, p. 1. Text of 
President Beneš’ radio address of Sept. 10 appealing for peace: p. 40. Text of 
Hitler's address at Nuremberg on Sept. 12: N. Y. Times, Sept. 13, pp. 1, 16; London 
Times, Sept. 18, 1938, p. 7. Text of Sudeten ultimatum delivered Sept. 13: N. Y. 
Times, Sept. 14, 1938, p. 4; London Times, Sept. 14, 1938, p. 10. Prime Minister 
Chamberlain of Great Britain flow Sept. 15 to Germany in attempt to avert war. 
N.Y. Times, Sept. 15, 1938, p. 1; C. S. Monitor, Sept. 15, 1938, p. 1. Partial text 
of Premier Mussolini’s “open letter” to Lord Runciman urging a wide plebiscite: 
N. Y. Times, Sept. 15, 1938, p. 1. Hitler’s demands accepted Sept. 18 by Great 
Britain and France. N. Y. Temes, Sept. 19, 1938, p. 1; London Times, Sept. 19, 
1938, p. 12. Outline of Anglo-French plan for Czech partition: B. I. N., Sept. 24, 
1938, pp. 799-800. The Czech Government agreed to the plan on Sept. 21. Text: 
N. Y. Times, Sept. 21, 1938, pp. 1, 12. Mobilization of the Czech army was or- 
dered on Sept. 23. N. Y. Times, Sept. 24, 1938, p. 1. Text of official German 
- communiqué following second meeting of Chamberlain and Hitler at Godesberg on 
Sept. 23: pp. 1-2. Following French and Czech rejections of Hitler’s latest ulti- 
matum for the surrender of Czech forta by Oct. 1, President Roosevelt appealed 
for peace directly to Hitler and President Bene’. Text: N. Y. Times, Sept. 26, 
1938, p. 4. Text of Beneš’ reply: N. Y. Times, Sept. 27, 1938, p. 10. Text of 
Roosevelt's second appeal of Sept. 27: C. S. Monitor, Sept. 28, 1938, p.6. Text of 
Hitler’s reply and Czech rejection of ultimatum: N. Y. Times, Sept. 28, 1938, pp. 
9,10, 16. Text of British White Paper: N. Y. Times, Sept. 20, 1938, pp. 16-17; 
G. B. Misc. Ser., Nos. 7-8 (1938), Cmd. 5847-5848. The Czech Government an- 
nounced Sept. 29 acceptance in principle, with some reservations, of a new British 
plan for the execution of an Anglo-French scheme to cede Sudentenland to Ger- 
many. C. S. Monitor, Sept. 20, 1938, p. 1. Text: N. Y. Times, Sept. 30, 1938, 
p. 4. Prime Ministers Daladier, Chamberlain, Mussolini and Hitler, meeting at 
Munich Sept. 29, signed an agreement for the surrender of Sudeten areas. Text: 
N. Y. Times, Sept. 30, 1988, pp. 1, 5; London Times, Oct. 1, 1938, p. 11; C. S. 
Monitor, Sept. 30, 1938, p. 2. French text: L'Europe Nouvelle, Oct. 8, 1938, pp. 
1094-5. Czech Government announced its acceptance Sept. 30. N. FY. Times, 
Oct. 1, 1988, pp. 1, 2. The International Commission charged with execution of 
the terms of the Munich pact held its firat meeting Oct. 1 in Berlin. London 
Times, Oct. 3, 1938, pp. 11, 12. President Beneš resigned Oct. 5 and the Inter- 
national Commission ceded to Germany additional territory. N.Y. Times, Oct. 6, 
1938, pp. 1, 15; London Times, Oct. 7, 1938, p. 14. The International Commission 
decided Oct. 13 to abandon the project of holding plebiscites in disputed areas and 
to make the occupation borders permanent. It issued a communiqué and map 
showing the new border. N. Y. Times, Oct. 14, 1938, p. 16; London Times, Oct. 
14, 1938, pp. 14, 16. Texts of official documents, addresses, etc.; International ` 
Conciliation, Nov., 1938, No. 344. 


168 THE AMBRICAN JOURNAL OF INTERNATIONAL LAW 


13 Inrmenationsan Danuse Comsassion. Agreement signed at Sinaia, Rumania, 
abolishing powers granted to the Commission by previous agreements which were 
incompatible with the sovereign rights of Rumania. London Times, Aug. 20, 
1938, p. 9; B. I. N., Aug. 27, 1988, p. 742. 


18 Roossve_t, Prestpmnt FRANKLIN D. President Roosevelt made a plea Aug. 18 for 
joint development by the United States and Canada of water-power. At Queen’ 
University the same day he seemingly extended to Canada the Monroe Doctrine. 
N. Y. Times, Aug. 20, 1938, p. 1. Text of addresses: Aug. 19, p. 2. 


18/September 27 PERMANENT COURT or INTERNATIONAL Justice. The Japanese Govern- 
ment notified the League of Nations that it intended to participate in the election 
of a successor to M. Ake Hammarskjöld. L.N. Inf. Sect., Aug. 18, 1938, No. 8580. 
Rafael Waldemar Erich of Finland was elected a judge, N. F. Times, Sept. 28, 
1938, p. 9; L. N. M. S., Sept., 1938, p. 255. 


19 INTERNATIONAL COMMUNICATIONS Driviston. A new division in the State Depart- 
ment was established by departmental order. Press Releases, Aug. 20, 1938, pp. 
127-128. 


20-October 28 Cuaco Disrurr Berween Bourva AND Paracuay. Ratifications ex- 
changed Aug. 29 of the peace treaty. N. Y. Times, Aug. 30, 1938, p. 5; C. S. 
Monitor, Aug. 30, 1938, p. 1. On Oct. 10 the Arbitral Commission awarded to 
Paraguay more than three-fourths of the disputed region. C. S. Monitor, Oct. 11, 
1938, p. 1; B. I. N., Oct. 22, 1938, p. 963. Text of award: Press Releases, Oct. 15, 
1938, pp. 263-265; N. Y. Times, Oct. 11, 1938, p. 17. The Arbitral College dis- 
solved Oct. 14. N. Y. Times, Oct. 16, 1938, p. 32; Press Releases, Oct. 22, 1938, 
p. 279. On Oct. 28 the Chaco Peace Conference announced the appointment of a 
mixed commission to survey and mark the frontier in accordance with the treaty 
provisions. N. Y. Times, Oct. 29, 1988, p.3. è 


21-238 Hongary—Lirriz Enrunts. Meeting opened Aug. 21 at Bled, Yugoslavia. N.Y. 
Times, Aug. 21, 1988, p. 31. At closing sessions the Entente granted Hungary 
military equality @nd announced that six agreements, non-aggression pacts and 
minority agreements between Hungary and the Little Entente would be concluded 
soon. C. S. Monstor, Aug. 23, 1988, p. 3; London Times, Aug. 24, 1938, p. 10. 
Text of communiqué: N. Y. Times, Aug. 24, 1938, p. 2. 


21-22 Japan—Rusara. Japan protested Aug. 21 the alleged Russian violation of the recent 
truce agreement. C. S. Monttor, Aug. 22, 1038, p. 7; N. Y. Times, Aug. 23, 1938, 
p. 8. Representatives were unable Aug. 22 to reach agreement on documentary 
material to be used by the Soviet-Manchukuo Border Commission. London 
Times, Aug. 23, 1938, p. 9. ; 


21—-November 1 Spam. By demanding belligerent rights before the withdrawal of volun- 
tears, Gen. Franco rendered the plan impracticable. Text of Franco’s note of 
Aug. 21: N. Y. Times, Aug. 22, 1938, p. 4; London Times, Aug. 22, 1938, p. 12. 
The British Commission to investigate air bombardments in Spain issued its first 
report on Sept. 1. Summary: London Times, Sept. 2, 1938, p. 12. On Sept. 30 
the League of Nations Council appointed a committee of 3 members to set up a 
Neutral Commission to proceed to Spain with a view to verifying the steps taken 
by the Spanish Government for the withdrawal of non-Spanish combatanta. 
L., N. M. S., Oct., 1938, p. 272. The Italian Government announced Oct. $ that 
Italian troops having more than 18 months’ service in Spain would be recalled. 
C. S. Monitor, Oct. 8, 1938, p. 1; N. Y. Times, Oct. 9, 1988, p. 1. 10,000 Italian 
legionnaires left Cadiz on Oct. 15. B.I. N., Oct. 22, 1938. n. 998. The League of 
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Nations Neutral Commission arrived at Barcelona Oct. 17. B. I. N., Oot. 22, 
1938, p. 999. Personnel: L. N. Inf. Sect., Oot. 12, 1938, No. 8668. Formal ac- 
cusation of strong Italian assistance to Gen. Franco was contained in the note of 
Nov. 1 to the British Foreign Office from the Spanish Government. N. Y. Times, 
Nov. 2, 1938, p. 10. 


22-27 INTBRPARLIAMENTARY Union. The 384th Conference met at The Hague. It adopted 
a resolution expressing the opinion that the promotion of good understanding and 
international codperation gives each nation the right to determine its own form of 
government without any interference by other peoples or governments. London 
Times, Aug. 29, 1938, p. 11. Texts of resolutions: Interparliamentary Bulletin, 
Sept., 1938, pp. 158-164. Proceedings: Interparltamentary Bulletin, Oct./Nov., 
1938. 

22—Nevember 12 Muxico—Unrrmap Sratzs. The United States Department of State sent 
a note Aug. 22 demanding payment for expropriated agrarian properties, and 
proposing arbitration. N.Y. Times, Aug. 26, 1938, p. 5. Texts of Mexican note 
of Aug. 3, and United States note of Aug. 22: Press Releases, Aug. 27, 1938, pp. 
184-146, 160. The Mexican Government replied Sept. 2, rejecting the proposal. 
Text: N. Y. Times, Sept. 5, 1938, p. 11. Agreement reached by exchange of notes 
Nov. 9 and 12, by which Mexico will pay for agrarian property seized since 1927. 
One Commissioner from each country will act as appraiser. Press Releases, Nov. 
19, 1988, pp. 3389-342; N. Y. Tames, Nov. 13, 1938, p. 1. Texts of notes: p. 37. 
Hon. Lawrence M. Lawson appointed American Commissioner. Press Releases, 
Nov. 19, 1938, p. 355. 


24° Geruany—Huneary. Chancellor Hitler guaranteed the inviolability of Hungarian 
borders. N. Y. Times, Aug. 25, 1988, pp. 1, 8. 


26 CzxponosLovakia—Gunyany. Commercial treaty signed at Berlin, to come into 
force Sept. 1. N. Y. Times, Sept. 18, 1938, p. 33. 


26/31 Japan—Untrep Srares, Secretary of State Hull sent note Aug. 26 protesting 
Japan’s attack of Aug. 24 on a Chinese airliner. Toxt: C. S. Monttor, Aug. 26, 
1938, p. 2; N. Y. Times, Aug. 27, 1938, pp. 1,8. Text of Japanese reply of Aug. 31 
rejecting protest: N. Y. Times, Sept. 1, 1938, p. 10; Press Releases, Aug. 27, 1938, 

. pp. 146-147. 


27 Hou, CorbeLL. The Secretary of State issued a statement on the anniversary of 
the signing of the Kellogg-Briand Pact, reminding its signatories of their obligation 
to settle all disputes by some means other than war. ` Press Releases, Aug. 27, 1938, 
p. 147; C. S. Monttior, Aug. 29, 1938, p. 2; N. Y. Times, Aug. 28, 1938, p. 1. 


20-September 3 INTERNATIONAL Law Association. The 40th Conference met at Amster- 
dam. At the session of Sept. 3 a resolution was adopted approving a ban on 
bombing undefended towns, air raids for terrorizing civilian populations, and the 
use of incendiary and bacterial weapons. C. S. Monttor, Sept. 3, 1938, p. 1. Text 
of resolution concerning neutrality: B. J. N., Sept. 24, 1938, p. 843. 


September, 1988 
2 Great BrrraIn—RumMania. Payments agreement signed at Bucharest. Text: 
G. B. T. S., No. 57 (1938), Cmd. 5840. 


3/8 Aumxanprerra. The Sanjak of Alexandretta henceforth will be known as the Hatay 
Republic according to a resolution adopted on Sept.3. N. Y. Times, Sept. 4, 1938, 
p. 13. The National Assembly at Antioch formally approved on Sept. 8 the stat- | 
utes of the new republic. N. Y. Times, Sept. 9, 1938, p. 5; B. I. N., Sept. 24, 1938, 
p. 834. 
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6  #Forrign Acenrs. New law became effective requiring registration within 30 days 
in the United States of any foreign agent (including servants). Extracts: N. Y. 
Times, Sept. 7, 1988, pp. 1,18. Text: Press Releases, Sept. 10, 1938, pp. 169-175. 


6—October 28 Mumxican Om. The Mexican Supreme Court ruled Sept. 6 that 17 British 
and American oil companies must pay “discharge’’ wages totaling 28 million dol- 
lars. C. S. Monitor, Sept. 8, 1938, p. 1; B. I. N., Sept. 24, 1038, p. 843. The 
Supreme Court of Mexico, by 2 unanimous vote, dismissed the action of the oil 
companies challenging the constitutionality of the government’s expropriation 
decree of March 19, 1988. B. I. N., Oct. 22, 1938, p. 991. President Cardenas 
voiced an invitation to the oil companies to come directly to him for a settlement 
of the expropriation difficulties, instead of proceeding through the usual diplomatic 
channels. N. Y. Times, Oct. 23, 1938, p. 1. On Oct. 28 Mexico announced large 
oil barter deals with Italy and Brazil. N. Y. Times, Oct. 29, 1938, p. 2. 


7 Lawyers Gump. The report of the International Law Committee of the Lawyers 
Guild claims Germany is receiving arms, contrary to provisions of the Treaty of 
Peace, signed Aug. 25, 1921, and the present Neutrality Act. C. S. Monitor, Sept. 
8, 1938, pp. 1, 14; N. Y. Times, Sept. 8, 1938, p. 9. 


8-November 4 Ananp Isupanps. Announcement was made Sept. 8 that discussions have 
begun between Finland and Sweden regarding revision of the international treaty 
of 1921, concerning demilitarization of the Islands, in order to permit their fortifi- 
cation. N. Y. Times, Sept. 9, 1988, p. 5. On Oct. 26 the President of Finland 
summoned the Diet to meet next day to receive information about the projected 
revision of the clause in the Autonomy Law exempting the inhabitants from mili- 
tary service. London Times, Oct. 27, 1938, p. 13. The Swedish Foreign Minister 
arrived at Helsingfors on Nov. 4 to confer with the Finnish Cabinet on the re- 
fortification question, which is almost unanimously opposed by the inhabitants. 
N. Y. Times, Nov. 5, 1938, p. 2. ee 


9-30 Luagun or Nations Councm. The 102nd Session met under the presidency of Mr. 
Jordan of New Zealand. L. N. Inf. Sect., 8ept. 9, 1938, No. 8590. China invoked 
on Sept. 19, Art. 17 (sanctions) of the Covenant. London Times, Sept. 20, 1988, 
p.14. The Council adopted the text of a telegram to be sent to Japan in accord- 
ance with Art. 17, par. 1, requesting settlement of the Sino-Japanese war. L. N. 
Inf. Sect., Sept. 19, 1988, No. 8614. Text: N. Y. Times, Sept. 20, 1988, p. 10. 
The proposal was rejected by the Japanese Cabinet Sept. 21. London Times, 
Sept. 24, 1938,p.9. Yugoslavia, the Dominican Republic, and Greece were elected 
non-permanent members. L. N. Assembly, Verbatim Record, Sept. 21, 1938, p. 13. 
On Sept. 30 several resolutions were adopted: (1) to send copies of the resolution 
to separate the Covenant from the Peace Treaties to Germany, the United States 
and other non-members; (2) to send copies of the resolution calling for closer cobpera- 
tion between the League and non-member nations; (8) to call for individual action 
by members against Japan; (4) to investigate charges of the use of poison gas by 
Japanese forces in China. London Times, Oct. 1, 1938, p. 11. It adopted a reso- 
lution to send to Spain an international commission, composed of representatives of 
Great Britain, France, and Iran to note the withdrawal measures. N. Y. Timea, 
Oct. 1, 1988, p. 5. l 


10 Cusa—Gruat Brrraw. The commercial treaty, signed Feb. 19, 1937, came into 
force, following the exchange of ratifications. N. Y. Times, Sept. 11, 1938, p. 37. 


' .10-12 Envcarionan Fums. Conference met at Geneva, as a result of a decision of the 
League of Nations Council, to provide for the operation of the convention of Oct. 
11, 1933, for facilitating the international circulation of films of an educational 
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character. Text of final act and list of signatories: L. N. Doc. C. 303. M. 178. 
1938.X01. Procès-verbal: L. N. Doc. C. 302.M.177.1938. X11. 


10/November 13 INTERNATIONAL ÅMHRICAN Conrurence. Secretary of State Hull, 
in a note pleading for world law and order, accepted invitation to attend the Eighth 
International Conference of American States. N. Y. Times, Sept. 11, 1938, p. 34. 
Text: T. I. B., Sept., 1938, pp. 283-284. President Roosevelt appointed the 
American delegation Nov. 18. N. Y. Times, Nov. 14, 1938, p. 1. 


12 Brims Goiana—Unrrep Strarms. Parcel post agreement of Aug. 13 and Sept. 6, 
1938, ratified by President Roosevelt. It abrogates the parcel post convention 
signed at Washington, Feb. 3, 1892. T. I. B., Sept., 1938, p. 307. 


12-30 League or Nations ASSEMBLY. The 19th Session opened Sept. 12 with Mr. De 
Valera presiding. C. S. Monitor, Sept. 12, 1938, p. 2. The Swedish and Dutch 
representatives gave notice Sept. 13 of their unilateral repudiation of the League’s 
obligatory coercive provisions. N.Y. Times, Sept. 14, 1988, p. 11. Great Britain 
asked the League Sept. 16 to recognize that economic and military sanctions have 
become provisionally optional for all members. N. Y. Times, Sept. 17, 1938, p. 1. 
On Sept. 21 Great Britain proposed the preparation of a code to protect civilians 
from air raids. N.Y. Times, Sept. 21,1938, p. 11. The ist Committee approved 
Sept. 26 the conclusions of its sub-committee that the German Government’s letter 
of March 18, 1938, does not constitute a notice of withdrawal of Austria within the 
meaning of Art. I, par. 3 of the Covenant. L. N. Inf. Sect., Sept. 26, 1938, No. 
8643. At the closing session Sept. 30 it adopted a resolution to separate the 
Covenant from the Versailles Treaty, and the Council voted to send a copy to 
Germany, the United States, and other non-member states. N.Y. T'tmes, Oct. 1, 
1938, p. 5. Summary of decisions of the session: L. N. Inf. Sect., Sept. 30, 1938. 
A resolution having been adopted involving amendments to the Preamble, Arts. 1, 
4 and 5, and the Annet of the Covenant, a protocol relating to that resolution was 
opened for signature and signed by Afghanistan, Argentina, Belgium, Bolivia, 
United Kingdom, Bulgaria, Canada, China, Columbia, Cuba, Dominican Republic, 
Egypt, Ecuador, France, Greece, Haiti, Hungary, dndia, Iran, Iraq, Ireland, 
Mexico, Norway, Panama, Peru, Portugal, Spain and Uruguay. L. N. M. Sa 
Oct. 1, 1938, pp. 280-281. Summary of activities: London Times, Oct. 3, 1938, 
p. 11; B. I. N., Oot. 8, 1938, pp. 916-920. Texts of Amendments to the Covenant 
and Resolutions adopted: L. N. M. S., Sept., 1938, pp. 257-270. 


15  Canapa—Untrep Staras. Convention signed at Ottawa, relating to the waters of 
the Rainy Lake watershed, the subject of extensive investigation from 1925 to 
1934. Press Releases, Sept. 17, 1938, p. 196; T. I. B., Sept., 1938, p. 289. 


17 Curva—Unirep Strarms. The American Ambassador at Chungking notified the 
State Department that the Embassy had received from the Chinese Government 
a draft for $264,887.47 as indemnification for the bombing of the S.S. President 

` Hoover on Aug. 30, 1937. Press Releases, Sept. 17, 1938, p. 190. 


19 Gpamany—Soura Arrica. Barter agreement signed in Cape Town, by which 
Germany undertakes to import products valued at £6,355,000 a August, 1939. 
B. I. N., Sept. 24, 1938, p. 847. 


21-November 1 CzmcHosLovaAKIA—~PoLAND. Official announcement made in Warsaw of 
Polish demand for settlement of problem of territory inhabited by Poles in Czecho- 
slovakia. N. Y. Times, Sept. 22, 1938, pp. 1, 10. Poland sent note on Sept. 30 
demanding evacuation of Teschen Silesia by noon, Oct. 1. N. FY. Times, Oct. 1, 
1938, p. 1. Agreement reached Nov. 1 by exchange of notes, delimiting a common 

- border. C. S. Monitor, Nov. 1, 1938, p. 1; London Times, Nov. 2, 1938, p. 13. 
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Eeypt—Great Berram. Agreement initialed at London, Aug. 4, 1938, signed at 
Alexandria, amending the barracks clauses of the Anglo-Egyptian treaty of Aug. 26, 
1936. B.I. N., Oct. 8, 1938, p. 901. 


Grence—Unirep Stars, Greek Minister Sicilianos handed to Secretary of State 
Hull a check for $87,000, which is 40% of the interest due for the current half-year 
on s relief loan amounting approximately to $34,000,000. N. Y. Times, Sept. 24, 
1988, p. 5. ; 


BuLGgaRIA—SpPaIn. Announcement made of the establishment of diplomatic rela- 
tions with the Franco government. B.T. N., Oct. 8, 1988, p. 895. 


Cotumsus Mamortan Licnrsouss. By depositing with the Pan American Union 
$2,098.13 the Dominican Republic became the first country to make an actual ap- 
propriation towards the construction of the lighthouse to be erected in Ciudad 
Trujillo, D.R. P. A. U., Nov., 1938, p. 672. 


Rervames, Sir Herbert Emerson was appointed High Commissioner at Geneva 
under the new plan for refugees which is to take the place of the Nansen Office 
and the Office of the High Commission for Refugees coming from Germany. Lon- 
don Times, Sept. 29, 1938, p. 11. 


28-November 2 CancoosLovakia—Huneary. Hungary sent note Sept. 28 asking settle- 


ment of its claims simultaneously with the German problem. C. S. Monttor, 
Sept. 28, 1938, p. 5. Announcement made Oct. 4 of a Hungarian note calling for 
immediate negotiations. N. Y. Times, Oct. 5, 1938, p. 11. Four points to be 
guaranteed by Czechoslovakia: C. S. Monttor, Oct. 5, 1938, p. 2. A conference 
opened Oct. 9 at Komarom. B. J. N., Oct. 22, 1938, p. 986. Czech negotiators 
rejected Hungarian claims on Oct. 12. N. Y. Times, Oct. 13, 1988, p. 1. The 
Hungarian delegates declared the negotiations broken off Oct. 13 and asked aid of 
the Munich pact Powers. C.S. Monitor, Oct. 13, 1938, p. 1. On Oct. 15 Rumania 
and Yugoslavia ordered their Ministers in Budapest, Berlin, Rome, Paris and 
London to make tepresentations against the Hungarian claims for cession of 
Slovakian and Ruthenian areas with a non-Hungarian majority. N. Y. Times, 
Oct. 16, p. 36. In an unofficial communtgué Hungary announced Oct. 23 the latest 
(4th) Czech proposal unacceptable. N. Y. Times, Oct. 24, 1938, pp. 1, 7. An- 
other Hungarian proposal was announced Oct. 24. Summary: N. Y. Times, Oct. 
25, 1938, p. 1. Czechoslovakia accepted the proposal for Italy and Germany to 
arbitrate. London Times, Oct. 27, 1938, p. 14; N. Y. Times, Oct. 27, 1038, p. 19. 
Italy and Germany agreed Oct. 29, provided their decisions would be considered 
final, without possibility of appeal. N. Y. Times, Oot. 30, 1938, p. 8. Foreign 
Ministers von Ribbentrop and Count Ciano, arbitrators, announced Nov. 2 that 
Hungary will receive the greater part of her demands. C. 8S. Monitor, Nov. 2, 
1938, p. 1. Text of award: N. F. Times, Nov. 3, 1938, p. 14. Summary: London 
‚Times, Nov. 3, 1938, p. 14. 


29/November 5 INTERNATIONAL Commission oF Inquiry. The Department of State an- 


30 


nounced Sept. 29 the acceptance of the appointment of Mr. Nicolas Politis as Joint 
Commissioner, provided by the treaty for the advancement of peace signed at 
Washington, July 24, 1914, by Brazil and the United States. Press Releases, Oct. 
1, 1988, p. 233. Mr. Stephen P. Duggan was reappointed on Nov. 5 for 6 years, 
N. Y. Times, Nov. 6, 1988, p. 13; Press Releases, Nov. 5, 1938, p. 318. 


Geamany—Gagat Brrrain. Anti-war pact signed at Munich according to a joint 
communiqué. Text of communiqué: N. Y. Times, Oct. 1, 1938, pp.?l, 3. 
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October, 1988 
4~November 16 Ernmiorran Conquust. By a decision of Oct. 4 France decided to accredit 


5 


its new ambassador to the Italian Empire, thereby recognizing the conquest of 
Ethiopia. N. Y. Times, Oct. 5, 1938, p. 13. Costa Rica granted recognition on 
Noy. 12, and Egypt on Nov. 13. N. Y. Times, Nov. 13, 1938, p. 36; London 
Times, Nov. 14, 1938, p. 11. Formal British recognition came into force on Nov. 
16. London Times, Nov. 16, 1938, p. 14. 


Norway-—Srain. Official announcement made that agreement has been reached 
with Gen. Franco for the appointment of diplomatic agents in Norway and Spain. 
It includes neither de jure nor de facto recognition of Gen. Franco’s government. 
London Times, Oct. 6, 1938, p. 11; B. I. N., Oct. 22, 1938, p. 992. 


5/17 Ivauy-—-Untrep Srares. The Department of State made public on Oct. 7 the text 


7 


of ita note of Oct. 5 urging modification of Italy’s stand regarding American Jews 


in Italy. Text: Press Releases, Oct. 8, 1938, pp. 250-251; N. Y. Times, Oct. 8, . 


1938, pp. 1,7. Italian reply of Oct. 17 was not made publio. N. Y. Times, Oct. 
18, 1938, p. 9. Résumé: Press Releases, Oct. 22, 1938, p. 278; N. Y. Times, Oct. 21, 
1938, p. 7. 


Liaperia—Untrep Frares. Consular convention signed at Monrovia, the first con- 
sular convention ever signed on behalf of Liberia. Press Releases, Oct. 8, 1938, 
p. 262. 


7-11 Mostmm Conermss. Two thousand representatives of 14 countries met in Cairo. 


Adopted resolutions (1) declaring the Balfour Declaration null and void, (2) de- 
manding the cessation of Jewish immigration, (3) rejecting partition of Palestine. 
B. I. N., Oct. 22, 1938, pp. 971-972. 


12-17 Eocuapor-—~Perv. Provisional President Borreo of Ecuador asked the presidents of 


14 


19 


21 


five American countries to negotiate settlement of the dispute over 2,800 aq. mi. of 
upper Amazon jungle. Text of proposal and President Roosevelt’s reply: N. Y. 
Times, Oct. 13, 1988, p. 13; Oct. 18, 1938, p. 4; Press Releases, Oct. 22, 1938, pp. 
275-276. Secretary of State Hull announced Oct. 1P consultations by cable with 
other governments were under way. N.Y. Times, Oct. 14, 1938, p. 13. President 
Roosevelt informed Ecuador Oct. 17 that the United States would be willing to 
participate in a mediation attempt. Text of telegram: N. Y. Times, Oct. 18, 
1938, p. 5. 


Parzstine. The Department of State issued a statement in reply to appeals for the 
safeguarding of American rights, Text: N. Y. Times, Oct. 15, 1938, pp. 1, 4. 


Manonvuxvo—Ponanp. Treaty of amity signed at Tokyo extending recognition to 
Manchukuo. London Times, Oct. 20, 1938, p. 13; B. I. N., Nov. 5, 1938, p. 1037. 


Mumm. Conference opened at Kaunas, Lithuania, of the Ministera to France, 
Germany, Great Britain, Italy, Poland, Russia, Czechoslovakia, Latvia, Estonia 
and Sweden, to discuss the position of Memel. B. J. N., Nov. 5, 1988, p. 1039. 


CrecHosLovakia—Sovinr Russta. The Czech Foreign Minister informed the 
Soviet Minister that the Czech Government is no longer interested in the pact with 
Soviet Russia. B. I. N., Nov. 5, 1938, p. 1020. 


Ecuapor—Untrep rares. Reciprocal trade agreement signed at Quito, Aug. 6, 
1988, became effective. Text: Ex. Agr. Ser., No. 133. * 
Honpuras—Nioaragus. Announcement made of the postponement of the meeting 


of the Boundary Mediation Commission until early in 1939. N. Y. Times, Oct. 24, 
1938, p. 5. 
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23 Surment OF BULLION FROM SHANGHAI After clearance had been granted by the 
Chinese Maritime Customs, gold and silver bullion aboard the S.S. President 
Coolidge was ordered by Japanese authorities removed or clearance papers would 
be suspended. ‘The bullion was unloaded and the ship sailed Oct. 24. N.Y. Times, 
Oct. 25, 1938, p. 14; Press Releases, Oct. 20, 1938, p. 286. ` 


25 GERMANY—YuGosLavia. A permanent Yugoslav-German trade commission an- 
nounced the signature at Belgrade of an additional agreement to the 1934 pact. 
N.Y. Times, Oct. 26, 1938, p. 16; C. 8. Monitor, Oct. 26, 1938, p. 2; B. I. N., Nov. 
5, 1938, p. 1047. 


26-November 14 Oven Door In Cauma. The Department of State made public on Oct. 
26 a note sent to the Japanese Foreign Office on Oct. 6 demanding preservation of 
the “open door” in China, discontinuance of Japanese trade monopolies in occupied 
territory, and non-interference with American rights. Text: N. Y. Times, Oct. 28, 
1938, p. 14; Press Releases, Oct. 29, 1938, pp. 283-286. Excerpta: C. S. Monitor, 
. Oct. 27, 1938, p. 16. On Nov. 2 the Japanese Prime Minister issued a statement of 
Japanese intentions regarding Asia: a complete codrdination in East Asia. N.Y. 
Times, Nov. 3, 1938, p. 1. The Department of State made public Nov. 3 a series 
of documents of the Nine Power Conference at Brussels in 1987. C. S. Montor, 
Nov. 4, 1938, pp. 1, 2. Secretary Hull stated Nov. 4 that the position of the 
United States is based on generally accepted principles of international law. 
Press Releases, Nov. 5, 1938, pp. 312-313; N. Y. Times, Nov. 5, 1938, p. 3. Japan 
rejected in its note of Nov. 14 the representations of Great Britain, France and 
the United States protesting the closing to commercial navigation of the Yangtze 
River. Ç. 8S. Monitor, Nov. 14, 1938, p. 1; N. Y. Times, Nov. 14, 1938, p. 8. 
Main pointe of note: London Times, Nov. 15, 1938, p. 13. 


27 | Mexico—Nerspauanps. Immediate payment fos Royal Dutch Shell-controlled 
‘petroleum properties, expropriated March 18, demanded in a note to Mexican 
Government. Extracts: N. Y. Times, Noy. 9, 1938, p. 19. 


28  Franom—jJaran. Jêpan protested against alleged shipment of arms to China, and 
warned of possible consequences unless prohibited immediately. N. Y. Times, 
Oct. 29, 1938, pp. 1, 4. 


29 Denmarx—Spary. Notes exchanged, providing for an interchange of agente be- 
tween Denmark and the Franco government. C. S. Monitor, Nov. 2, 1938, p. 7. 
(Denmark is the 7th nation to adopt this plan of recognition.) 


29/November 8 Gurman Corones. Return of German colonial possessions demanded in 
a speech by General von Epp, director of the National Socialist party’s colonial 
. policy office. N. Y. Times, Oct. 29, 1938, pp. 1, 24. In a speech Nov. 8, Hitler 
said return of the former colonies is all he wants of Great Britain and France. 
N. Y. Times, Nov. 9, 1938, p. 24. 


November, 1988 


2 Finuanp—Spam. Treaty signed at Helsingfors for appointment of agents between 
Finland and the Franco government.. Washington Post, Nov. 3, 1938, p. 8. 


e Great BrrrawN-—-IraLy. The House of Commons on Nov. 2, and the House of 
Lords on Nov. 3, voted approval of the pact of April 16/May 2, 1938. In force 
Nov. 16. N. Y. Times, Nov. 3, 1938, p. 1; C. S. Monitor, Nov. 3 and 14, 1938, 
p.1. It recognizes the Ethiopian conquest. C. S. Monitor, Nov. 16, 1988 p. 4: 
N. Y. Times, Nov. 17, 1988, pp. 1, 14. 
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3 Luacup or Nartions—Japan. The League Secretariat published Japan’s note 
breaking off all relations with technical organizations of the League. N. Y. Times, 
Nov. 4, 1988, p. 4. 


4 Barre Sraras. Estonian, Latvian and Lithuanian representatives met at Tallinn 
to codrdinate their nationality laws. N. Y. Times, Nov. 5, 1938, p. 2. 


6 WELLES, Sumner. New World efforts to maintain solidarity and coöperation urged 
by Mr. Welles in radio address. Text: N. Y. Times, Nov. 7, 1938, pp. 1, 10; 
Press Releases, Nov. 12, 1938, pp. 317-319. 


7 Rervgnes. The United States approved a plan of the Intergovernmental Com- 
mittee on Political Refugees in London to consider the situation of involuntary 
emigrants from the Sudeten area. Text of Committee’s memorandum: N. Y. 
Times, Nov. 8, 1988, p. 9. 


9-10 Paumerinz. The British Government rejected all plans for the partition of Palestine 
and decided to arrange a round table conference of Jewish and Arab leaders. It 
issued a White Paper on the subject. C.S. Monitor, Nov. 9, 1938, pp.1,5. Sum- 
mary of report and text of British statement: N. Y. Times, Nov. 19, 1938, p. 4. 
Summary: London Times, Nov. 10, 1938, p. 11. Texts: Cmd. 5854, 6893. The 
United States will not be invited to attend. Great Britain promised that Ameri- 
can interests would be safeguarded. N. Y. Times, Nov. 11, 1988, p. 12. 


li Turgeyr. General Ismet Inont took office as president following the death of Kemal 
Atatürk on Nov. 10. N. Y. Times, Nov. 12, 1938, p. 1; London Times, Nov. 12, 
1938, p. 12. 


12/15 Jews in Geamany. The German Government issued a series of decrees confiscating 
the larger part of the remaining Jewish possessions and eliminating all Jews from 
business and cultural life. Summary: N. Y. Times, Nov. 18, 1938, pp. 1, 38. 
President Roosevelt issued a statement Nov. 15 condemning decrees. Text: 
N. Y. Times, Nov. 16, 1988, pp. 1, 6. 


15  Graencm—Untrep Srarus. Provisional commercial agreement signed at Athens. 
N. Y. Times, Nov. 16, 1938, p. 11. Text: Press Releases, Nov. 26, 1988, pp. 363- 
365, 373. 


INTHRNATIONAL CONVENTIONS 


AGRICULTURE, INTERNATIONAL InstTITUTH oF. Protocols, Rome, June 7, 1905 and April 
21, 1926. 
Adhesion: Burma. T. J. B., Aug., 1938, p. 269. 


AIRCRAFT ATTACHMENT. Rome, May 29, 1933. 
Ratification: Brazil. (effective) Nov. 17,1988. T. I. B., Sept., 1938, p. 205. 


Axntistico Exurerrions. Buenos Aires, Dec. 23, 1936. 
Ratification: Guatemala. June 10, 1938. 
Ratification deposited: Chile. July 28, 1938. T. J. B., Aug., 1938, p. 278. 


Bank FOR INTERNATIONAL SarrLeMeNts. Protocol, Brussels, July 20, 1936. 
Ratification deposited: Canada. Jan. 20,1938. Canada Treaty Ser., 1938, No. 3. 


Bris oF Laprna. Brussels, Aug. 25, 1924. 
Adhesions deposited: Denmark, Norway, Sweden. July 1, 1938 (with Tesorvations). 
T. I. B., Sept., 1938, pp. 304-807. 


Broapcasrina. Convention and Final Act. Geneva, Sept. 23, 1936. 
Ratsfications deposited: 
Egypt. July 29, 1938. T. I. B., Aug., 1938, p. 263. 


- 
we 
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El Salvador. Aug. 18, 1938. T. J. B., Sept., 1938, p. 287. 
Estonia. Aug. 18, 1938. 
Teat: Irish Treaty Ser., 1938, No. 4. 


CAPITULATIONS IN Ea@yrr. Montreux, May 8, 1937. 
Proclamation: United States. Sept. 19, 1938. Press Releases, Sept. 24, 1938, p. 209. 
Came into force Oct. 15, 1937, following ratifications by Belgium, Denmark, Egypt, Great 
Britain and Northern Ireland, Greece, Italy and Sweden. 


Carrum Herppooxs. Rome, Oct. 14, 1936. 
Adhesion: Brazil. Aug. 11, 1938. T.I. B., Sept., 1988, p. 295. 


CammicaL Warrans. Geneva, June 17, 1925. 
Ratification deposited: Czechoslovakia. Aug. 16,1938. T.I. B., Sept., 1938, p. 288. 


Fiastmrn Pact or Non-Acarussion. Teheran, July 8, 1937. 
Ratifications deposited: Afghan, Iraq, Turkey. June 25, 1938. T. J. B., Aug., 1938, p. 
263. - 
Came into force on the date of deposit of ratifications. 


EDUCATIONAL AND Puspuicrry Fms. Buenos Aires, Deo. 23, 1936. 
Adhesion: Turkey. July 15, 1988. T. 7. B., Sept., 1938, p. 280. 
Ratification: Guatemala. June 10, 1988. T. I. B., Aug., 1938, p. 265. 
Ratification deposited: Estonia. Sept. 2, 1938 (with reservation). T. J. B., Sept., 1938, 
p. 290. 
EX@LOYMENT-FINDING For Smamen. Genoa, July 10, 1930. 
Ratification (registered): Denmark. Aug. 23, 1938. T. I. B., Sept., 1938, p. 301. 


Goop OFFICES AND MEDIATION. Buenos Aires, Dec. 28, 1936. 

Ratification: Guatemala. June 10, 1938. 

Ratifications depostted: ; 
Chile. July 28, 1938. T.I. B., Aug., 1938, p. 262. 
Haiti. Sept. 10,1988. T. I. B., Sept., 1938, p. 286. 
Honduras, Aug. 3, 1938. T.I. B., Aug., 1938, p. 262. 


History TEACHING. Genova, Oct. 2, 1937. 
Stgnature: Argentina. July 20, 1988. T. I. B., Aug., 1938, p. 266; L. N. O. J., Aug./ 
Sept., 1938, p. 660. 


IMMUNITY OF GOVERNMENT Vessels. Brussels, April 10, 1926. Protocol. May 24, 1934. 
Ratification deposited: Portugal. June 27, 1938 (effective Dec. 27, 1938). T. I. B., 
Aug., 1938, p. 276. 


INDUSTRIAL PrormeryY. Paris, March 20, 1883. 
Adhesion: France (subject to ratification). T. 7. B., Aug., 1938, p. 274. 
INDUSTRIAL Propprry. Paris, March 20, 1883. Revisions, Brussels, Dec. 14, 1900; 
Washington, June 2, 1911; The Hague, Nov. 6, 1925. 
Proclamation: United States. Oct. 28, 1938. 
In force: Aug. 1, 1988. Great Britain and Northern Ireland, Denmark, Germany, Japan, 
Norway and the United States. Press Releasea, Nov. 5, 1938, p. 314. 


InpusraraL Propgrry. London, June 2, 1934.. 
Ratifications depostted: 
Germany. Aug. 10,1937. T. I. B., Sept., 1938, p. 301. 
Great Britain. June 30, 1938. 
Signatures and text: G. B. T. S., No. 55 (1938), Cmd. 5833. 


INTER-AMERICAN CONCILIATION CONVENTION. Washington, Jan. 5, 1929. 
Ratification deposited: Colombia. June 21, 1938. 7. J. B., Aug., 1938, p. 261. 
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INTER-AMERICAN CULTURAL RELATIONS. Buenos Aires, Dec. 23, 1936. 
Ratifications deposited: 
Chile. July 28, 1938. T. J. B., Aug., 1938, p. 265. 
Honduras. Sept. 15, 1938. P. 7 B., Sept., 1938, p. 290. 


Inrer-Ammenican RADIO COMMUNICATIONS. Havana, Dec. 13, 1937. 
Adheston: Paraguay (ad referendum). July 1, 1938. Press Releases, Sept. 24, 1938, p. 
211. 5 
Ratification: Dominican Republic. Sept. 5, 1938. T. I. B., Bept., 1938, p. 309. 


InTHROHANGE OF PUBLICATIONS. Buenos Aires, Dec. 23, 1936. 
Ratification: Guatemala. June 10, 1938. T. J. B., Aug., 1938, p. 277. 


LETTERS, ETC. OF DECLARED VALUE. Cairo, March 20, 1934. 
Adhesion: Argentina. 
Promulgation: Latvia. Aug. 22, 1988. T. J. B., Sept., 1938, p. 308. 
Loan Lins Convention. London, July 5, 1930. 
Application to: Hong Kong. July 1, 1938 (effective Sept. 1, 1938). T.I. B., Aug., 1938, 
p. 276. 


MAINTENANom, wre. OF Pmaom. Buenos Aires, Dec. 23, 1936. 
Chile. Aug. 18, 1938. 
Guatemala. Aug. 4, 1938. 
Haiti. Aug. 20, 1938. 
Honduras. July 25, 1938. T. I. B., Bept., 1938, p. 285. 


Marrrmm Morreagss. Brussels, April 10, 1926. 
Ratification deposited: Sweden. July 1, 1938 (effective Jan. 1, 1939). T. I. B., Sept., 
1938, p. 303. > 


Mercnanpisn Marks. Madrid, April 14, 1891. 
Adheston: France (subject to ratification). T. I. B., Aug., 1938, p. 275. 


Monay Orpsrs. Cairo, March 20, 1934. 

Adhesion: Argentina. 

Promulgation: Latvia. Aug. 22,1938. T.I. B., Sept., 1938, p. 308. 
Moror Vexsicuns Taxation. Geneva, March 30, 1931. 


Accession deposited: Iraq. Sept. 20, 1938. L. N. Assembly Journal, Sept. 21, 1938, p. 
123. 


Narcotic Deva Trarric. Procès-verbal. Geneva, June 26, 1936. 
Ratsfications deposited: 
Brazil. July 2, 1938. 
Guatemala, Aug. 2, 1938. T. I. B., Aug., 1938, p. 268; L. N. O. J., Aug./Sept., 
1938, p. 659. 


Naxgcorios. Geneva, July 13, 1931. 
Application to: Certain British colonies, protectorates and mandated territories. T. I. B., 
Sept., 1938, p. 202. 


Non-InrTervenrion. Buenos Aires, Dec. 23, 1936. 
Rattficattons depostted: 
Chile. Aug. 18, 1988. 
Guatemala. Aug. 4, 1938. 
Haiti. Aug. 20, 1938. T. I. B., Sept., 1938, p. 287. 


1 
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Pan American Hicoway. Buenos Aires, Dec. 23, 1936. 
Ratsfications deposited: 
Chile. July 28, 1938. T.I. B., Aug., 1938, p. 278. 
Honduras. Sept. 15, 1938. T. I. B., Sept., 1938, p. 309. 


Pan AMBRICAN Sanrrary Copn. Havana, Nov. 14, 1924. Protocol Lima, Oct. 19, 1927. 
Ratification deposited: Argentina. Nov. 15, 1937. T. I. B., Sept., 1938, p. 291. 


Parca. Post, Cairo, March 20, 1934. 
Adheston: Argentina. 
Promulgation: Latvia. Aug. 22,1938. T. J. B., Sept., 1938, p. 308. 


PEACE on THB AMERICAN Continent, Buenos Aires, Dec. 23, 1936. 
Ratification: Honduras. 
Ratifications deposited: 
Chile. Aug. 18, 1938. 
Guatemala. Aug. 4, 1938. 
Haiti. Aug. 20,1938. T.I. B., Sept., 1938, pp. 285-286. 


PERMANENT COURT OF [INTERNATIONAL Justice. Optional Clause. Geneva, Dec. 16, 
1920. 
p Iraq. Sept. 22,1988. T.I. B., Aug., 1938, p. 260; L. N. M. S., Sept., 1938, p. 


PERMANENT COURT or INTERNATIONAL Justice. Protocol of Accession of United States. 
Geneva, Sept. 14, 1929. 
Signature: Iraq. Sept. 22,1938. L. N. M. S., Sept., 1988, p. 256. 


PERMANENT COURT OF ÎNTERNATIONAL Jvarion. Protocol of Signature. Geneva, Dec. 16, 


Signature: Irag. Sept. 22, 1988. T. I. B., Aug., 1938,4. 259; L. N. M. S., Sept., 1938, 


_ Postan CouumeTion Accounts. Cairo, March 20, 1934. 
Adhesion: Argentina.  » 
Promulgation: Latvia. Aug. 22,1938. T.I. B., Sept., 1938, p. 308. 
POSTAL Susscriprions TO NewsrarpERs. Cairo, March 20, 1934. 
Adheston: Argentina. 
Promulgation: Latvia. Aug. 22, 1938. T. J. B., Sept., 1988, p. 308. 
Postar TransreRs. Cairo, March 20, 1934. 
Adhesion: Argentina. 
Promulgation: Latvia. Aug. 22, 1938. T. I. B., Sept., 1938, p. 308. 
PREVENTION oF ConTRovERSIES. Buenos Aires, Deo. 23, 1936. 
Ratificattons depostted: 
Chile. July 28, 1938. 
Honduras. Aug. 3, 1938. T. I. B., Aug., 1938, pp. 262-263. . 


PROFMSSIONAL CAPACITY (MINIMUM REQUIREMENT) FoR Masrmgs AND OFFICERS ON MER- 
CHANT Sures. Geneva, Oct. 24, 1936. 
Ratification: Denmark. July 13, 1988. ZL. N.O. J., Aug./Sept., 1938, p. 660. 


Puso Insrrucrion. Buenos Aires, Dec. 23, 1936, 
Ratification: Guatemala, June 10, 1938. 
.  Ratificattons deposited: 
Chile. July 28,1938. T.I. B., Aug., 1938, p. 266. 
Haiti. Sept. 10,1938. T.I. B. , Sept., 1938, p. 291. 
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RADIO COMMUNICATIONS REGULATIONS AND ProrocoL. Madrid, Dec. 10, 1932. 
Ratification deposited: Free City of Danzig. Aug. 22,1938. T.I. B., Sept., 1938, p. 309. 
RADIO COMMUNICATIONS REGULATIONS AND Prorocon. Madrid, Dec. 10,1932. Revision, 
Cairo, April 8, 1938. 
Signatures and extracts of text: Revue aéronautique internationale (Paris), June, 1938, pp. 
143-177. 


REFUGEES FROM GERMANY, Geneva, Feb. 10, 1988. 
Ratification: Great Britain. Sept. 28, 1938. B. I. N., Oot. 22, 1938, p. 984. 
In force: Oct. 27, 1938. London Times, Oct. 6, 1938, p. 11. 


Sarp-Ownmrs’ Lragsiurry. Brussels, Aug. 25, 1924. 
Ratification deposited: Sweden. July 1, 1938. T. I. B., Sept., 1938, p. 303. 


Supmaninges IN War. Procès-verbal. London, Nov. 6, 1936. 
Adhesion: Guatemala. T.I. B., Sept., 1938, p. 288. 


TELECOMMUNICATIONS. Madrid, Dec. 9, 1982. 
Adhesion: Luxemburg. T.I. B., Aug., 1988, p. 277. 
Ratification deposited: Free City of Danzig (by Poland). Aug. 22,1988. T.I. B., Sept., 
1938, p. 309. 


TELEGRAPH REGULATIONS AND Protrocon. Madrid, Dec. 10, 1932. 
Ratification deposited: Free City of Danzig (by Poland). Aug. 22, 1938. T. J. B., 
Sept., 1938, p. 309. 


TELEPHONE REGULATIONS AND Protrocot. Madrid, Dec. 9, 1932. 


Ratification deposited: Free City of Danzig (by Poland). Aug. 22, 1988. T.I. B. Rept., 
1938, p. 309. 


TrAape-M ARxsS REGISTRATION, The Hague, Nov. 8, 1925. 
Adhesion’ France (subject to ratification). T. I. B., Aug., 1938, p. 275. 


UNIVERSAL POSTAL Convention. Cairo, March 20, 1934. 
Adhesion: Argetitina. 
Promulgation: Latvia. Aug. 22, 1938. T.I. B., Sept., 1938, p. 308. 


Wang. Final Act. London, June 8, 1987. Protocol of Amendment. London, June 
24, 1938. l 
Application to: Germany (provisionally effective Sept. 5, 1938). Reichsgesetzblatt II 
(No. 37), Sept. 8, 1988. T.I. B., Sept., 1938, p. 301. 
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Dorotay R. DART 


CHACO ARBITRAL AWARD 


‘DELIVERED TO THE REPRESENTATIVES OF BOLIVIA AND PARAGUAY ON OCTOBER 10, 1938, 
BY THE PLENIPOTENTIARY DELEGATES REPRESENTING THE PRESIDENTS OF THE 
REPUBLICS ,OF ARGENTINA, BRAZIL, CHILE, THE UNITED STATES OF AMERICA, PERU 
AND URUGUAY 

The undersigned plenipotentiary delegates, representing the Presidents of 
the Republics of Argentina, Brazil, Chile, United States of America, Peru 
and Uruguay, authorized by their respective Executives with full powers 
which are annexed to the present award, to-wit: 

José María Cantilo, Minister for Foreign Affairs of the Argentine Repub- 
he; Ambassador Dr. Isidoro Ruiz Moreno and Minister Dr. Pablo Santos 
Muñoz representing His Excellency Dr. Roberto M. Ortiz, President of the 
Argentine Republic; 

Ambassador Dr. José de Paula winie Alves representing His Excel- 
lency Dr. Getulio Vargas, President of the United States of Brazil; 

Ambassador Dr. Luis Barros Borgofio and Dr. Manuel Bianchi represents 
ing His Excellency Dr. Arturo Alessandri, President of the Republic of 
Chile; 

Ambassador Spruille Braden representing His Excellency Franklin D. 
Roosevelt, President of the United States of Arherica; 

Ambassador Dr. Felipe Barreda Laos and Minister Luis Fernán Cisneros, 
representing His Excellency General Oscar R. Benavides, President of the 
Republic of Peru; 

Ambassador Eugenio Martinez Thédy representing His Excellency Gen- 
eral Alfredo Baldomir, President of the Oriental Republic of Uruguay. 

Considering 

That the Treaty of Peace, Friendship and Boundaries signed under the 
auspices of the Peace Conference in Buenos Aires on July 21, 1938, by the 
representatives of Bolivia and Paraguay, ratified in accordance with Article 
XI provides as follows: 

ArtIcLE Two. The dividing line in the Chaco between Bolivia and 
Paraguay (Paraguay and Bolivia) will be that determined by the 
Presidents of the Republics of Argentina, Chile, United States of 
America, United States of Brazil, Peru and Uruguay in their capacity 
as arbitrators in equity, who acting eva et bono will give their arbi- 
tral award in accordance with this and the following clauses: 

A. The arbitral award will fix the northern dividing line in the Chaco 
in the zone comprised between the line of the Peace Conference presented 
May 27, 1938, and the line of the Paraguayan counter-proposal present- 
ed to the consideration of the Peace Conference June 24, 1938, from the 
meridian of Fort 27 of November, t.e., approximately meridian 61° 55’ 
west of Greenwich to the eastern limit of the zone, excluding the littoral 
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i the Paraguay River south of the mouth of the River Otuquis or 
egro. 

B. The arbitral award will likewise fix the western dividing line in the 
Chaco between the Pilcomayo River and theintersection of the meridian of 
Fort 27 of November, t.e., approximately 61° 55’ west of Greenwich with 
the line of the award in the north referred to in the previous paragraph. 

C. The said line will not go on the Pilcomayo River more to the east 
than Pozo Hondo, nor to the west further than any point on the line 
which, starting from D’Orbigny, was fixed by the Neutral Military 
Commission as intermediary between the maximum positions reached 
by the belligerent armies at the suspension of fire on June 14, 1935. 


ARTICLE Torun. The arbitrators will pronounce, having heard the 
parties and according to their loyal knowledge and understanding, 
taking into consideration the experience accumulated by the Peace 
Conference and the advice of the Military Advisers to that organization. 

The six Presidents of the Republics mentioned in Article Two have 
cai faculty of giving the award directly or by means of plenipotentiary 

egates. 


and Wupreas: The six Presidents having been requested by the Governments 
of Paraguay and Bolivia to act as arbitrators and have accepted and using 
the right conferred upon them by Article III of the above referred to Treaty . 
of Peace, Friendship and Boundaries have delegated their functions as arbi- 
trators to the plenipotentiaries above mentioned. 

By Article II of the Treaty of Peace, Friendship and Boundaries above re- 
ferred to Bolivia and Paraguay have established that the award shall be one 
of equity the arbitrator to act ex aequo et bono; 

The parties in accordance with the provisions of Article No. III of the said 
treaty have been heard in special audience in which they each presented 
briefs accompanied by abundant documentation; 

An advisory military commission has made an aerial photographic survey 
and an inspection of the terrain in the zones determined by the treaty of July 
21, 1938, and has presented the corresponding report; 

Moreover the arbitrators have taken into account the antecedents accumu- 
lated by the Peace Conference as well as the needs of the parties with regard 
to their mutual security and geographic and economic necessities. 

The examination of these antecedents and the opinions of the military 
advisers have convinced the arbitrators that within the zones submitted to 
arbitration the line described below is equitable; therefore 

The undersigned plenipotentiary delegates acting in the name of the 
Presidents of the Republics of Argentma, Brazil, Chile, United States of 
America, Peru and Uruguay by unanimity make the following award: 

The dividing line in the Chaco between the Republics of Bolivia and Para- 
guay is the following: 

In the northern zone will go from the intersection of meridian 61 degrees 
56 minutes 57 seconds west of Greenwich and parallel 20 degrees zero 5 min- 
utes 01 seconds latitude south (27 of November or Gabino Mendoza) to con- 
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tinue in a straight line to the highest point of Cerro Capitan Usquares; thence 
in a line to intersection of the Ravelo Ingavi road with the southern limit of 
the Canada del Palmar de las Islas; from this point also in a straight line to 
the intersection of the meridian of Fort Paredes with the parallel of Fort 
Ravelo; thence in a straight line to the highest point of Cerro Chovoreca; . 
thence it will descend in a line to Cerritto jara; thence also in a straight line 
to the intersection of parallel 19 degrees 49 minutes 40 seconds latitude south 
with the Rio Negro or Otuquis and following the thalweg of the said river 
will end at the mouth of the same in the Paraguay River at 20 degrees 09 
minutes 58 seconds latitude south and 58 degrees 10 minutes 12.9 seconds 
west of Greenwich. 

In the western zone the line will go from the intersection of meridian 61 
degrees 56 minutes 57 seconds west of Greenwich and parallel 20 degrees zero 
5 minutes 01 seconds latitude south (27 of November or Gabino Mendoza) 
and will descend in a straight line in a south southwesterly direction to the 
place called Villazon, 15 kilometres southwest of Irindague; thence in a 
straight line southward to intercept the road from Estrella to Capirenda 
(Captain Carreras Saguier) at a point 10 kilometres west of Estrella; thence 
in a straight line to end in the thalweg of the Pilcomayo River at 62 degrees . 
37 minutes 19 seconds longitude west of Greenwich. 

Given in Buenos Aires the tenth day of October, 1938, in three copies 
drafted in Spanish, English and Portuguese, the Spanish text controlling in 
case of doubt. 


TRAIL SMELTER ARBITRAL TRIBUNAL 


: DECISION 


REPORTED ON APRIL 16, 1938, TO THE GOVERNMENT OF THE UNITED STATES OF 
AMERICA AND TO THE GOVERNMENT OF THE DOMINION OF CANADA 
UNDER THE CONVENTION SIGNED APRIL 15, 1935 


D caused by the Smelter aie at Trail, British Columbia, has occurred in the 
State of Washington since January 1 
- Indemnity for damage ane vs to teal and uncleared land for the eriod from 


January 1, 1932, to October 1, 1937, is awarded in the total sum of $78,000, with interest at - 


the rate of 6 ae en per annum set the date of filing this decision unt til the date of pay- 
ment. any, , occurring after October 1, 1937, and any indemnity to be paid there- 
for, will a e by the Tribunal in its final decision. 

Neither as a separable item of damage nor as an incident to other eeri ei should any 
award be made for that which the United States terms “violation of sovereignty 

The Tribunal is unable at the present time, with the information that has been n placed be- 
fore it, to determine upon a entr e for the operation of the Trail Smelter; but a 
temporary régime is established to enable the Tribunal to make a more ere eae and inten- 
sive study of meteorological conditions and of the methods of operation of the plant and its 
control in closer relation to such conditions upon which to base a pannan manent régime which 
will effectively prevent future si cant fumigations in the United States without unreason- 
ably restricting the output of the plant. 

ntil the date of the deoa of the Tribunal, that is, not later than October 1, 1940, 

the Trail Smelter shall refrain from causing damage in the State of Washi n to the extent 
set heat o the seh pee established for the temporary régime, and thereaiter to such extent 
as th hall require in its final decision. 


This Tribunal is constituted under, and its powers are derived from and 
limited by, the Convention between the United States of America and the 
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Dominion of Canada signed at Ottawa, April 15, 1935, duly ratified by the 
two parties, and ratification exchanged at Ottawa, August 3, 1935 (herein- 
after termed “the Convention”). | 

By Article II of the Convention, each Government was to choose one 
member of the Tribunal, “a jurist of repute,” and the two Governments 
were to choose jointly a Chairman who should be a “Jurist of repute and 
neither a British subject nor a citizen of the United States.” 

The members of the Tribunal were chosen as follows: by the United States 
of America, Charles Warren of Massachusetts; by the Dominion of Canada, 
Robert A. E. Greenshields of the Province of Quebec; by the two Gov- 
ernments jointly, Jan Frans Hostie of Belgium. 

Article II, paragraph 4 of the Convention provided that “the Govern- 
ments may each designate a scientist to assist the Tribunal’’; and scientists 
were designated as follows: by the United States of America, Reginald S. 
Dean of Missouri; and by the Dominion. of Canada, Robert E. Swain of 
California. The Tribunal desires to record its appreciation of the valuable 
assistance received by it from these scientists. 

The duty imposed upon the Tribunal by the Convention was to “‘finally 
decide” the following questions: 

(1) Whether damage-caused by the Trail Smelter in the State of Washing- 
ton has occurred since the first day of January, 1932,.and, if so, 
what indemnity should be paid therefor? 

(2) In the event of the gnswer to the first part of the preceding question 
being in the affirmative, whether the Trail Smelter should be re- 
quired to refrain from causing damage in the State of Washington 
in the future and, if so, to what extent? e 

(3) In the light of the answer to the preceding question, what measures or 
régime, if any, should be adopted or maintained by the Trail 
Smelter? 

(4) What indemnity or compensation, if any, should be paid on. account 
of any decision or decisions rendered by the Tribunal pursuant to 
the next two preceding questions? 

The Tribunal met in Washington, in the District of Columbia, on June 
21, 22, 1937, for organization, adoption of rules of procedure and hearing of 
preliminary statements. From July 1 to July 6, it traveled over and in- 
spected the area involved in the controversy in the northern part of Stevens 
County in the State of Washington and it also inspected the smelter plant 
of the Consolidated Mining and Smelting Company of Canada, Limited, at 
Trail in British Columbia. It held sessions for the reception and consid- 
eration of such evidence, oral and documentary, as was presented by the 
Governments or by interested parties, as provided in Article VIII, in Spo- 
kane in the State of Washington, from July 7 to July 29, 1937; in Washing- 
ton, in the District of Columbia, on August 16, 17, 18, 19, 1937; in Ottawa, 
in the Province of Ontario, from August 23 to September 18, 1937; and it 
heard arguments of counsel in Ottawa from October 12 to October 19, 1937. 
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On January 2, 1938, the Agents of the two Governments jointly informed 
the Tribunal that they had nothing additional to present. Under the pro- 
visions of Article XI of the Convention, it then became the duty of the Tri- 
bunal “‘to report to the Governments its final decisions . . . and within a 
period of three months after the conclusion of the proceedings,” t.e., on 
April 2, 1938. 

After long consideration of the voluminous typewritten and printed 
record and of the transcript of evidence presented at the hearings, the Tri- 
bunal formally notified the Agents of the two Governments that, in its 
opinion, unless the time limit should be extended, the Tribunal would be 
forced to give a permanent decision on April 2, 1938, on the basis of data 
which it considered inadequate and unsatisfactory. Acting on the recom- 
mendation of the Tribunal and under the provisions of Article XI authoriz 
ing such extension, the two Governments by agreement extended the time 
for the report of final decision of the Tribunal to three months from October 
1, 1940. 

The Tribunal is prepared now to decide finally Question No. 1, pro- 
pounded to it in Article III of the Convention; and it hereby reports its 
final decision on Question No. 1, its temporary decision on Questions No. 2 
and No. 3, and provides for a temporary régime thereunder and for a final 
decision on these questions and on Question No. 4, within three months from 
October 1, 1940. . . 

Wherever, in this decision, the Tribunal has referred to decisions of Amer- 
ican courts or has followed American law, it has acted pursuant to Article 
IV as follows: “The Tribunal shall apply the law and practice followed in 
dealing with cognate questions in the United States of America... . ” 

In all the consideration which the Tribunal has given to the problems 
presented to it, and in all the conclusions which it has reached, it has been 
guided by that primary purpose of the Convention expressed in the words of 
Article IV, that the Tribunal “shall give consideration to the desire of the 
high contracting parties to reach a solution just to all parties concerned,” 
and further expressed in the opening paragraph of the Convention as to the 
“desirability and necessity of effecting a permanent settlement” of the 
controversy. 

The controversy is between two Governments involving damage occurring 
in the territory of one of them (the United States of America) and alleged 
to be due to an agency situated in the territory of the other (the Dominion 
of Canada), for which damage the latter has assumed by the Convention an 
international responsibility. In this controversy, the Tribunal is not sit- 
ting to pass upon claims presented by individuals or on behalf of one or 
more individuals by their Government, although individuals may come 
within the meaning of ‘‘parties concerned,” in Article IV and of “interested 
parties,” in Article VIII of the Convention and although the damage 
suffered by individuals may, in part, ‘‘afford a convenient scale for the calcu- 
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lation of the reparation due to the State” (see Judgment No. 13. Perma- 
nent Court of International Justice, Series A, No. 17, pp. 27, 28). 


Part ONE 


By way of introduction to the Tribunal’s decision, a brief statement, in 
general terms, of the topographic and climatic conditions and economic 
history of the locality involved in the controversy may be useful. 

The Columbia River has its source in the Dominion of Canada. Ata 
place in British Columbia named Trail, it flows past a smelter located in a 
gorge, where zinc and lead are smelted in large quantities. From Trail, its 
course is easterly and then it swings in a long curve to the International 
Boundary Line, at which point it is running in a southwesterly direction; 
and its course south of the boundary continues in that general direction. 
The distance from Trail to the boundary line is about seven miles as the 
crow flies or about eleven miles, following the course of the river (and pos- 
sibly a slightly shorter distance by following the contour of the valley). 
At Trail and continuing down to the boundary and for a considerable dis- 
tance below the boundary, mountains rise on either side of the river in 
slopes of various angles to heights ranging from 3,000 to 4,500 feet above 
sea-level, or between 1,500 to 3,000 feet above the river. The width of the 
valley proper is between one and two miles. On both sides of the river are 
a series of bench lands at various heights. 

More or less half way between Trail and the boundary is a place, on the 
east side of the river, known as Columbia Gardens; at the boundary on the 
American side of the line and on the east side of the river, is a place known as 
Boundary; and four or five miles south of the boundary on the east bank of 
the river is a farm named after its owner, Stroh farm. These three places 
are specially noted since they are the locations of automatic sulphur dioxide 
recorders installed by one or other of the Governments. The town of 
Northport is located on the east bank of the river, about nineteen miles from 
Trail by the river, and about thirteen miles as the crow flies, and automatic 
sulphur dioxide recorders have been installed here and at a point on the west 
bank northerly of Northport. It is to be noted that mountains extending 
more or less in an easterly and westerly direction rise to the south between 
Trail and the boundary. 

Various creeks are tributary to the river in the region of Northport, as 
follows: Deep Creek flowing from southwest to northwest and entering the 
river slightly north of Northport; opposite Deep Creek and entering on 
the west side of the river and flowing from the northwest, Sheep Creek; 
north of Sheep Creek on the west side, Nigger Creek; south of Sheep Creek 
on the west side, Squaw Creek; south of Northport, on the east side, flowing 
from the southeast, Onion Creek. 

About eight miles south of Northport, following the river, is the town of 
Marble; and about seventeen miles, the town of Bossburg. Three miles 
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south of Bossburg is the town of Evans; and about nine miles, the town of 
Marcus. South of Marcus and about forty-one miles from the boundary 
line is the town of Kettle Falls which, in general, may be stated to be the 
southern limit of the area as to which evidence was presented. All the above 
towns are small in population and in area. 

At Marble and to the south, various other creeks enter the river from the 
west side—Rattlesnake Creek, Crown Creek, Flat Creek, and Fifteen Mile 
Creek.. 

Up all the creeks above mentioned, there extend tributary valleys, differing 
in size. 

While, as stated above, the width of the valley proper of the river is from 
one to two miles, the width of the valley measured at an altitude of 3,000 feet 
above sea-level, is approximately three miles at Trail, two and one-half miles 
at Boundary, four miles above Northport, three and one-half miles at Marble. 
Near Bossburg and southward the valley at the same altitude broadens out 
considerably. 

As to climatic conditions, it may be stated that the region is, in general, a 
dry one though not what is termed ‘‘arid.” The average annual precipita- 
tion at Northport from 1923 to 1936 inclusive averaged slightly below seven- 
teen inches. It varied from a minimum of 9.60 inches in 1929 to a maximum 
of 26.04 inches in 1927. The average crop-year precipitation over the same 
period is slightly over sixteen inches, with a variation from a minimum of 
10.10 inches in 1929 to a maximum of 24.01 in 1927. The rainfall in the 
growing-season months of April, May and June at Northport, has been in 
1932, 5.43 inches; in 1933, 3.03 inches; in 1934, 2.74 inches; in 1933, 2.02 
inches; in 1929, 4.44inches. The average snowfall was reported in 1915 by 
United States Government agents as fifty-eight inches at Northport. The 
average humidity varies with some regularity from day to day. In June, 
1937, at Northport, it had an average maximum of 74 per cent. at 5 a.m. and. 
an average minimum of 26 per cent, at 5 p.m. 

The range of temperature in the different months as it appears from the 
records of the years 1934, 1935, and 1936, at Northport was as follows: In the 
months of November, December, January and February, the lowest tem- 
perature was 1° (in January, 1936), and the highest was 60° (in November, 
1934); in the growing-season months of April, May, June and July, the low- 
est temperature was 12° (in April, 1936), and the highest was 110° (in July, 
1934); in the remaining months of August, September, October and March, 
the lowest temperature was 8° (in October, 1935), and the highest was 
102° (in August, 1934). 

The direction of the surface wind is, in general, from the northeast down 
the river valley, but this varies at different times of day and in different 
seasons. The subject of winds is treated in detail in a later part of this 
decision and need not be considered further at this point. 

The history of what may be termed the economic development of the area 
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may be briefly stated as follows: Previous to 1892, there were few settlers in 
this area, but homesteading and location of farms received an impetus, 
particularly on the east side of the river, at the time when the construction of 
the Spokane and Northern Railway was undertaken, which was completed 
between the City of Spokane and Northport in 1892, and extended to Nelson 
in British Columbia in 1893. In 1892, the town of Northport was founded. 
The population of Northport, according to the United States Census in 1900, 
was 787; in 1910, it was 476; in 1920, it was 906; and in 1930, it was 391. 
The population of the area which may be termed, in general, the “Northport 
Area,” according to the United States Census in 1910, was 1,448; in 1920, 
it was 2,142; and in 1930, it was 1,121. The population of this area as di- 
vided into the Census Precincts was as follows: 


1900 1910 1820 1980 . 


Boundary... ........eeeeeee 74 91 73 87 
Northport. ..........c0eeees 845 692 1,093 510 
Nigger Creek... 0.0... 000005; i 27 97 29 
Brontier..: éacivedses cag ewes oe 103 71 22 
Cumming.................0. ei ae 244 89 
Doyles geet esi henian s pat 187 280 195 
Deep Creek..............2.. 65 119 87 gi 
Flat Creek. 2.0.0.0... cee ee 52 126 137 71 
Williams... ...........00005 71° 103 60 37 


tt is to be noted that the precincts immediately adjacent to the boundary 
line were Frontier, Nigger Creek and Boundary; and that Frontier and 
Nigger Creek Precincts are at the present time included in the Northport 
Precinct.) 

The area of all land in farms in the above precincts, according to the Unit- 
ed States Census of Agriculture in 1925 was 21,551 acres; in 1930, 28,641 
acres; and in 1935, 24,772 acres. The area in crop land in 1925 was 3,474 
acres; in 1930, 4,285 acres; and in 1933, 4,568 acres. The farm ees 
in 1925 was 496; in 1930, 603; and in 1935, 466. 

In the precincts nearest the boundary line, viz., Boundary and Northport 
(including Frontier and Nigger Creek prior to 1935 Census), the area of all 
land in farms in 1925 was 5,292 acres; in 1930, 8,040 acres; and in 1935, 
5,666 acres. The area in crop land in 1925 was 798 acres; in 1930, 1,227 
acres; and in 1935, 963 acres. The farm population in 1925 was’ 149; in 
1930, 193; and in 1935, 145. 

About the year 1896, there was established in Northport a business whieh 
has been termed the “Breen Copper Smelter,” operated by the LeRoi Mining 
and Smelting Company, and later carried on by the Northport Smelting 
and Refining Company which was chartered in 1901. This business em- 
ployed at times from five hundred to seven hundred men, although, as 
compared with a modern smelter like the Trail Smelter, the extent of its op- 
erations was small. The principal value of the ores smelted by it was in cop- 
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per, and the ores had a high sulphur content. Forsomeyears, the somewhat 
primitive method of “heap roasting” was employed which consisted of roast- 
ing the ore in open piles over wood-fires, frequently called in mining parlance, 
“stink piles.” Later, this process was changed. About seventy tons of 
sulphur were released per day. This Northport Smelting and Refining 
Company intermittently continued operations until 1908. From 1908 until 
1915, its smelter lay idle. In March, 1916, during the Great War, operation 
was resumed for the purpose of smelting lead ore, and continued until March 
5, 1921, when it ceased business and its plant was dismantled. About 30 
tons of ‘sulphur per day were emitted during this time. There is no doubt 
that damage was caused to some extent over a more or less restricted area by 
the operation of this smelter plant. 

The record and evidence placed before the Tribunal does not disclose in 
detail claims for damage on account of fumigations which were made between 
1896 and 1908, but it does appear that there was considerable litigation in 
Stevens County courts based on such claims. It also appears in evidence 
that prior to 1908, the company had purchased smoke easements from six- 
teen owners of land in the vicinity covering 2,330 acres. It further appears 
that from 1916 to 1921, claims for damages were made and suits were brought 
in the courts, and additional smoke easements were purchased from thirty- 
four owners of land covering 5,556.7 acres. ‘These various smoke easements 
extended to lands lying four or five miles north and three miles south and 
three miles east of Northport and on both sides of the river, and they ex- 
tended as far as the boundary line. 

In addition to the smelting business, there have been intermittent mining 
operations of lead and sinc in this locality, but they have not been a large 
factor in adding to the population. 

The most important industry in the area in the past has been the lumber 
industry. It had its beginning with the building of the Spokane & Northern 
Railway. Several saw mills were constructed and operated, largely for the- 
purpose of furnishing ties to the railway. In fact, the growing trees—yellow 
pine, Douglas fir, larch, and cedar—were the most valuable asset to be 
transformed into ready cash. In early days, the area was rather heavily 
wooded, but the timber has largely disappeared and the lumber business is 
now of small size. It appears from the record in 1929 that, within a radius 
covering some thirty-five thousand acres surrounding Northport, fifteen out 
of eighteen sawmills had been abandoned and only three of the small type 
were in operation. The causes of this condition are in dispute. A detailed 
description of the forest conditions is given in a later part of this decision 
and need not be further discussed here. 

As to agricultural conditions, it may be said that farming is carried on in 
the valley and upon the benches and mountain slopes and in the tributary 
valleys. The soils are of a light, sandy nature, relatively low in organic _ 
matter, although in the tributary valleys the soil is more loamy and fertile. 
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In some localities, particularly on the slopes, natural sub-irrigation affords 
sufficient moisture; but in other regions irrigation is desirable in order to 
produce favorable results. In a report made by Dr. F. C. Wyatt, head of 
the Soils Department of the University of Alberta, in 1929, it is stated that 
“taken as a unit, the crop range of these soils is wide and embraces the crops 
suited to the climate conditions. Under good cultural operations, yields 
are good.” At the same time, it must be noted that a large portion of this 
area is not primarily suited to agriculture. In a report of the United States 
Department of Agriculture, in 1918, it is stated that “there is approximately 
one-third of the land in the Upper Columbia, Basin unsuited for agricultural 
purposes, either because it is too stony, too rough, too steep, or a combination 
of these factors. To utilize this large proportion of land and to meet the - 
wood needs of an increasing population, the Upper Columbia Basin is forced 
to consider seriously the problem of reforestation and conservation.” Much 
of the farming land, especially on the benches, is land cleared from forest 
growth; most of the farms contain from an eighth to a quarter of a section 
(80-160 acres); and there are many smaller and some larger farms. 

In general, the crops grown on the farms are alfalfa, timothy, clover, grain 
cut green for hay, barley, oats, wheat, and a small amount of potatoes. 
Wild hay is cut each year to some extent. The crops, in general, are grown 
for feed rather than for sale, though there is a certain amount of wheat and ~ 
oats sold. Much of the soil is apparently well suited to the predominant 
crop of alfalfa, which is usually. cut at present twice a year (with a small 
third crop on some farms). “Much of the present alfalfa has been rooted for a 
number of years. 

Milch cattle are raised to a certain extent and they are grazed on the wild 
grasses on the hills and mountains in the summer months, but the dairying 
business depends on existence of sufficient land under cultivation as an 
adjunct to the dairy to provide adequate forage for the winter months. 

In early days, it was believed that, owing to soil and climatic conditions, 
this locality was destined to become a, fruit-growing region, and a few or- 
chards were planted. For several reasons, of which it is claimed that fumi- 
gation is one, orchards have not thrived. In 1909-1910, the Upper Columbia 
Company purchased two large tracts, comprising about ten thousand acres, 
with the intention of developing the land for orchard purposes and selling of 
timber in the meantime, and it established a large orchard of about 900 acres 
in the town of Marble. The project, as early as 1917, proved a failure. 

In 1896, a smelter was started under American auspices near the locality 
known as Trail. In 1906, the Consolidated Mining and Smelting Company ` 
of Canada, Limited, obtained a charter of incorporation from the Canadian 
authorities, and that company acquired the smelter plant at Trail as it then 
existed. Since that time, the Canadian Company, without interruption, 
has operated the Smelter, and from time to time has greatly added to the 
plant until it has become one of the best and largest equipped smelting plants 
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on this continent. In 1925 and 1927, two stacks of the plant were erected to 
409 feet in height and the Smelter greatly increased its daily smelting of zinc 
and lead ores. This increased product resulted in more sulphur dioxide 
fumes and higher concentrations being emitted into the air; and it is claimed 
by one Government (though denied by the other) that the added height of 
the stacks increased the area of damage in the United States. In 1916, 
about 5,000 tons of sulphur per month were emitted; in 1924, about 4,700 
tons; in 1926, about 9,000 tons—an amount which rose near to 10,000 tons 
per month in 1930. In other words, about 300-350 tons of sulphur were 
being emitted daily in 1930. (It is to be noted that one ton of sulphur is 
substantially the equivalent of two tons of sulphur dioxide or SO;.) 

From 1925, at least, to the end of 1931, damage occurred in the State of 
Washington, resulting from the sulphur dioxide emitted from the Trail 
Smelter. 

As early as 1925 (and there is some evidence earlier) suggestions were made 
to the Trail Smelter that damage was being done to property in the northern 
part of Stevens County. The first formal complaint was made, in 1926, by 
one J. H. Stroh, whose farm (mentioned above) was located a few miles 
south of the boundary line. He was followed by others, and the Smelter 
Company: took the matter up seriously and made a more or less thorough 
and complete investigation. This investigation convinced the Trail Smelter 
that damage had been and was being done, and it proceeded to negotiate with 
the property owners who had made complaints or claims with a view to set- 
tlement. Settlements were made with a number of farmers by the payment: 
to them of different amounts. This condition of affairs seems to have lasted. 
during a period of about two years. In June, 1928, the County Commis- 
sioners of Stevens County adopted a resolution relative to the fumigations; 
and on August 25, 1928, there was brought into existence an association 
known as the ‘Citizens’ Protective Association.” .Due to the creation of. 
this association or to other causes, no settlements were made thereafter 
between the Trail Smelter and individual claimants, as the articles of associ- 
ation contained a provision that “no member herein shall make any settle- 
ment for damages sought to be secured herein, unless the written consent of 
the majority of. the Board of Directors shall have been first obtained.” 
It has been contended that either by virtue of the Constitution of the 

State of Washington or of a statute of that State, the Trail Smelter (a 
Canadian corporation) was unable to acquire ownership or smoke easements 
over real estate, in the State of Washington, in any manner. In regard to 
this statement, either as to the fact or as to the law, the Tribunal expresses 
no opinion and makes no ruling. 

The subject of fumigations and damage claimed to result from them was 
first taken up officially by the Government of the United States in June, 
1927, in a communication from the Consul General of the United States at 
Ottawa, addressed to the Government of the Dominion of Canada. 
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In December, 1927, the United States Government proposed to the 
Canadian Government that problems growing out of the operation of the 
Smelter at Trail should be referred to the International Joint Commission, 
United States and Canada, for investigation and report, pursuant to Article 
IX of the Convention of January 11, 1909, between the United States and 
Great Britain. Following an extensive correspondence between the two 
Governments, they joined in a reference of the matter to that Commission 
under date of August 7, 1928. It may be noted that Article IX of the Con- 
vention of January 11, 1909, provides that the high contracting parties might 
agree that “‘any other question or matters of difference arising between them 
involving the rights, obligations or interests of either in relation to the other, 
or to the inhabitants of the other, along the common frontier between the 
United States and the Dominion of Canada shall be referred from time to 
time to the International Joint Commission for examination and report. 
. . . Such reports shall not be regarded as decisions of the question or mst- 
ters so submitted either on the facts or on the law, and shall not, in any way, 
have the character of an arbitral award.” 

The questions referred to the International Joint Commission were five in 
number, the first two of which may be noted: First, the extent to which 
property in the State of Washington has been damaged by fumes from 
Smelter at Trail, B. C.; second, the amount of indemnity which would com- 
pensate United States interests in the State of Washington for past damages. 

The International Joint Commission sat at Northport to take evidence 
and to hear interested parttes in October, 1928; in Washington, D. C., in 
April, 1929; at Nelson in British Columbia in November, 1929; and final 
sittings were held in Washington, D. C., on January 22 and February 12, 
1980. Witnesses were heard; reports of the investigations made by scien- 
tists were put in evidence; counsel for both the United States and Canada 
were heard, and briefs submitted; and the whole matter was taken under 
advisement by the Commission. On February 28, 1931, the Report of the 
Commission was signed and delivered to the proper authorities. The report 
was unanimous and need not be considered in detail. 

Paragraph 2 of the report, in part, reads as follows: 


In view of the anticipated reduction in sulphur fumes discharged 
from the Smelter at Trail during the present year, as hereinafter referred 
to, the Commission therefore has deemed it advisable to determine 
the amount of indemnity that will compensate United States interests 
in respect of such fumes, up to and including the first day of January, 
1932. The Commission finds and determines that all past damages 
and all damages up to and including the first day of January next, is the 
sum of $350,000. Said sum, however, shall not include any damage 
occurring after January 1, 19382. 


In paragraph 4 of the report, the Commission recommended a method of 
indemnifying persons in Washington State for damage which might ‘be 
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caused by operations of the Trail Smelter after the first of January, 1932, as 
follows: 


pe on the complaint of any persons claiming to have suffered damage 
by the operations of the company after the first of January, 1932, it is 
recommended by the Commission that in the event of any such claim 
not being adjusted by the company within a reasonable time, the Gov- 
ernments of the United States and Canada shall determine the amount 
of such damage, if any, and the amount so fixed shall be paid by the 
company forthwith. 


This recommendation, apparently, did not commend itself to the interest- 
ed parties. In any event, it does not appear that any claims were made 
after the first of January, 1932, as contemplated in paragraph 4 of the report. 

In paragraph 5 of the report, the Commission recommended that the 
Consolidated Mining and Smelting Company of Canada, Limited, should 
proceed to erect and put in operation certain sulphuric acid units for the 
purpose of reducing the amount of sulphur discharged from the stacks. It 
appears, from the evidence in the present case, that the General Manager of 
the company had made certain representations before the Commission as to 
the intentions of the company in this respect. There is a conflict of testi- 
mony as to the exact scope of these representations, but is it unnecessary now 
to consider the matter further, since, whatever they were, the company pro- 
ceeded after 1930 to make certain changes and additions. With the inten- 
tion and purpose of lessening the sulphur contents in the smoke emissions at 
the stacks, the following installations (amongs? others) have been made in 
the plant since 1931; three 112 ton sulphuric acid plants in 1931; ammonia 
and ammonium sulphate plant in 1931; two units for reduction and absorp- 
tion of sulphur in the zinc smelter, in 1986 and 1937, and an absorption plant 
for gases from the lead roasters in June, 1937. In addition, in an attempt to 
lessen injurious fumigations, a new system of control over the emission of 
fumes during the crop-growing season has been in operation, particularly 
since May, 1984. Itis to be noted that the chief sulphur contents are in the 
gases from the lead smelter, but that there is still a certain amount of sulphur 
content in the fumes from the zinc smelter. Asa result of the above, as well | 
as of depressed business conditions, the tons of sulphur emitted into the air 
from the plants fell from about 10,000 tons per month in 1930 to about 7,200 
tons in 1931, and to 3,400 tons in 1982. The emission of sulphur rose in 1933 
to 4,000 tons, and in 1934 to nearly 6,300 tons, and in 1935 to 6,800 tons. In 
1936, it fell to 5,600 tons; and in January to July, 1937 inclusive, it was 4,750 
tons. 

Two years after the signing of the International Joint Commission’s Report 
of February 28, 1931, the United States Government on February 17, 1933, 
made representations to the Canadian Government that existing conditions 
were entirely unsatisfactory and that damage was still occurring, and diplo- 
matic negotiations were renewed. Correspondence was exchanged between 
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the two countries, and although that correspondence has its importance, it is 
sufficient here to say, that it resulted in the signing of the present Convention. 

Consideration of the terms of that Convention is given more in detail in 
the later parts of the Tribunal’s decision. 


Part Two 


The first question under Article III of the Convention which the Tribunal 
is required to decide is as follows: 


(1) Whether damage caused by the Trail Smelter in the State of Wash- 
ington has occurred since the first day of January, 1932, and, if 
so, what indemnity should be paid therefor. 


In the determination of the first part of this question, the Tribunal has 
been obliged to consider three points, viz., the existence of injury, the cause of 
the injury, and the damage due to the injury. 

The Tribunal has interpreted the word “occurred” as applicable to damage 
caused prior to January 1, 1932, in so far as the effect of the injury made itself 
felt after that date. The words “Trail Smelter” are interpreted as meaning 
the Consolidated Mining and Smelting Company of Canada, Limited, its 
successors and assigns. 

In considering the second part of the question as to indemnity, the Tri- 
bunal has been mindful at all times of the principle of law which is set forth 
by the United States courts in dealing with cognate questions, particularly by 
the United States Supreme Court in Story Parchment Company v. Paterson 
Parchment Paper Company (1931), 282 U.S. 555 as follows: ‘‘Where the tort 
itself is of such a nature as to preclude the ascertainment of the amount of 
damages with certainty, it would be a perversion of fundamental principles 
of justice to deny all relief to the injured person, and thereby relieve the 
wrongdoer from making any amend for his acts. In such case, while the 
damages may not be determined by mere speculation or guess, it will be 
enough if the evidence show the extent of the damages as a matter of just 
and reasonable inference, although the result be only approximate.” (See 
also the decision of the Supreme Court of Michigan in Allison v. Chandler, 
11 Michigan 542, quoted with approval by the United States Supreme Court, 
as follows: “But shall the injured party in an action of tort, which may hap- 
pen to furnish no element of certainty, be allowed to recover no damages (or 
merely nominal), because he cannot show the exact amount with certainty, 
though he is ready to show, to the satisfaction of the jury, that he has suf- 
fered large damages by the injury? Certainty, it is true, would thus be 
attained; but it would be the certainty of injustice. . . . Juries are allowed 
to act upon probable and inferential, as well as direct and positive proof.’’) 

The Tribunal has first considered the items of indemnity claimed by the 
United States in its Statement (page 52) “on account of damage occurring 
since January 1, 1932, covering: (a) Damages in respect of cleared land and 
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improvements thereon; (b). Damages in respect of uncleared land and im- 
provements thereon; (e) Damages in respect of livestock; (d) Damages in 
respect of property ir in the town of NOEDON, (g) Damages in respect of 
business enterprises.” . 

With respect to Item (a) and to Item (b), viz., “Damages in respect of 
cleared land and improvements thereon,” and ‘Damages in respect of un- 
cleared land and improvements thereon,” the Tribunal has reached the con- 
clusion that damage due to fumigations has been proved to have occurred 
since January 1, 1932, and to the extent set forth hereafter. 

Since the Tribunal has concluded that, on all the evidence, the existence 
of injury has been proved, it becomes necessary to consider next the cause of 
injury. This question resolves itself into two parts—first, the actual caus- 
ing factor, and second, the manner in which the causing factor has operated. 
With reference to causation, the Tribunal desires to make the following pre- 
liminary general observations, as to some of the evidence produced before it. 

(1) The very satisfactory data from the automatic sulphur dioxide record- 
ers installed by each of the Governments, covering large portions of each 
year from 1931 to 1937, have been of great value in this controversy. These 
records have thrown much light upon the nature, the durations, and the 
concentrations of the fumigations involved; and they will prove of scientific 
value in any future controversy which may arise on the subject of fumiga- 
tions. 

(2) The experiments conducted by the United States at Wenatchee in the 
State of Washington and by Canada at Summérland in British Columbia, 
and the experiments conducted by scientists elsewhere, the results of which 
have been testified toat length before the Tribunal, have been of value with 
respect to the effects of sulphur dioxide fumigations on plant life and,on the 
yield of crops. - While the Canadian experiments were more extensive than 
the American, and were carried out under more satisfactory conditions, the 
Tribunal feels that the number of experiments was still too limited to warrant 
in all cases so positive conclusions as witnesses were inclined to draw from 
them; and on the question of the effect of fumigations on the yield of crops, 
it seems probable that more extensive experimentation would have been 
desirable, especially since, while the total number of experiments was large, 
the number devoted to establishing each type of result was in most cases 
rather small. Moreover, conditions in experimental fumigation plots can 
rarely exactly reproduce conditions in the field; and there was some evidence 
that injury occurred on various occasions to plant life in the field, under dura- 
tions and degrees of concentration which never produced injury to plant life 
in the experimental plots. 

(3) Valuable evidence as to the actual condition of crops in the field was 
given by experts on both sides, and by certain non-expert witnesses. Unfor- 
tunately, such field observations were not made continuously in any crop 
season or in all parts of the area of probable damage; and, even more unfor- 
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tunately, they were not made simultaneously by the experts for the two 
countries, who acted separately and without comparing their conclusions 
with each other contemporaneously. 

(4) The effects of sulphur dioxide fumigations upon the forest trees, espe- 
cially upon the conifers, were testified to at great length by able experts, and 
their studies in the field and in the experimental plots, with reference to 
mortality, deterioration, retardation of ring growth and shoot growth, 
sulphur content of needles, production of cones and reproduction in general, 
have been of great value. As is usual in this type of case, though the poor 
condition of the trees was not controverted, experts were in disagreement as 
to the cause—witnesses for the United States generally finding the principal 
cause of injury to be sulphur dioxide fumigations, and witnesses for Canada 
generally attributing the injury principally to ravages of insects, diseases, 
winter and summer droughts, unwise methods of logging, and forest and 
ground firés. It is possible that each side laid somewhat too great emphasis 
on the causes for which it contended. 

(5) Evidence was produced by both sides as to experimental tests of the 
sulphur contents of the soils and of the waters in the area. These tests, 
however, were, for the most part, too limited in number and in location to 
afford a satisfactory basis from which to draw absolutely positive conclusions. 

In general, it may be said that the witnesses expressed contrary views and 
arrived at opposite conclusions, on most of the questions relating to cause of 
injury. : 

The Tribunal is of opinion that the witnesses were completely honest and 
sincere in their views and that the expert witnesses arrived at their conclu- 
sions as the integral result of their high technical skill. At the same time, 
it is apparent that remarks are very pertinent, such as were made by Judge 
Johnson in the United States District Court (Anderson v. American Smelt- 
ing & Refining Co., 265 Federal Reporter 928) in 1919: 


Plaintiffs’ witnesses give it as their opinion and best judgment that 
SO 2 was the cause of the injuries appearing upon the plants in the field; 
defendants’ witnesses in like manner express the opinion and give it as 
their best judgment that the injury observed was caused by something 
else other than SO 2. It must not be overlooked that witnesses who 
give opinion evidence are sometimes unconsciously influenced by their 
environment, and their evidence colored, if not determined, by their 
point of view. The weight to be given to such evidence must be de- 

_ termined in the light of the knowledge, the training, the power of ob- 
servation and analysis, and in general the mental equipment, of each 
witness, assuming, as I do, that the witnesses of the respective parties 
were honest and intended to testify to the truth as they perceived 
it. ... The expert witnesses called by plaintiffs, who made a survey 
of the affected area, made valuable observations; but seem to have 
assumed as a basis for their conclusions that leaf markings having the 
appearance of SO 2 injury were in fact SO 2 injury—an unwarranted 
generalization. ... Itis quite evident that the testimony of witnesses 
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whose mental attitude is to account for every injury as produced by 
some other cause is no more convincing than the testimony of witnesses 
who attribute every injury similar in appearance to SO 2 injury to SO 2 
as the sole and only cause. The expert witnesses of defendants mani- 
fested the same general mental attitude; that is to say, they were able 
to find a sufficient cause operating in any particular case other than 
SO 2, and therefore gave it as their opinion that such other cause was 
the real cause of the injury, or markings observed. The real value I 
find in the testimony of these opinion witnesses of the parties lies in 
their description of appearances and statement of the surrounding cir- 
cumstances, rather than in their ultimate expressed opinions. I have 
no doubt of the accuracy of the experiments made by the expert and 
scientific witnesses called by the parties. 


On the basis of the evidence, the United States contended that damage 
had been caused by the emission of sulphur dioxide fumes at the Trail Smelter 
in British Columbia, which fumes, proceeding down the valley of the 
Columbia River and otherwise, entered the United States. The Dominion 
of Canada contended that even if such fumes had entered the United States, 
they had caused no damage after January 1, 1932. The witnesses for both 
Governments appeared to be definitely of the opinion that the gas was carried 
from the Smelter by means of surface winds, and they based their views on 
this theory of the mechanism of gas distribution. The Tribunal finds itself 
unable to accept this theory. It has, therefore, looked for a more probable 
theory, and has adopted the following as permitting a more adequate correla- 
tion and interpretation of the facts which have been placed before it. 

It appears from a careful study and comparison of recorder data furnished 
by the two Governments, that on numerous occasions fumigations occur 
practically simultaneously at points down the valley many miles apart— 
this being especially the fact during the growing season from April to Octo- 
ber. It also appears from the data furnished by the different recorders, that 
the rate of gas attenuation down the river does not show a constant trend, 
but is more rapid in the first few miles below the boundary and more gradual 
further down the river. The Tribunal finds it impossible satisfactorily to 
account for the above conditions, on the basis of the theory presented to it. 
The Tribunal finds it further difficult to explain the times and durations of 
the fumigations on the basis of any probable surface-wind conditions. 

The Tribunal is of opinion that the gases emerging from the stacks of the 
Trail Smelter find their way into the upper air currents, and are carried by 
these currents in a fairly continuous stream down the valley so long as the 
prevailing wind at that level is in that direction. The upper air conditions 
at Northport, as stated by the United States Weather Bureau in 1929 
(quoted in Canadian Document A 1, page 9) are as follows: 

The 5 a.m. balloon runs show the prevailing direction, since the 
Weather Bureau was established in Northport, to be northeast to an 


altitude of 600 metres above the surface. The average velocity, up to 
600 metres level, is from 2 to 5 miles per hour. Above the 600 metres 
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level the prevailing direction is southwest and gradually shifts into the 
west-southwest and west. The average velocities gradually increase 
from 5 miles per hour to about 30 miles per hour at the highest eleva- 
tion, about 700 metres. 


It thus appears that the velocitysand persistence of the upper air currents 
is greater than that of the surface winds. The Tribunal is of opinion that 
the fumigations which occur at various points along the valley are caused 
by the mixing with the surface atmosphere of this upper air stream, of which 
the height has yet to be ascertained more fully. This mixing follows well- 
recognized meteorological laws and is controlled mainly by two factors of 
major importance. These are: (a) differences in temperature between the 
air near the surface and that at higher levels—in other words, the tempera- 
ture gradient of the atmosphere of the region; and (b) differences in the 
velocity of the upper air currents and of those near the ground. | 

A careful study of the time, duration, and intensity of the fumigations 
recorded at the various stations down the valley reveals a number of striking 
and significant facts. The first of these is the coincidence in point of time 
of the fumigations. The most frequent fumigations in the late spring, sum- 
mer, and early autumn are diurnal, and occur during the early morning hours. 
These usually are of short duration. A characteristic curve expressing 
graphically this type of fumigation, rises rapidly to a maximum and then 
falls less rapidly but fairly sharply to a concentration below the sensitivity . 
of the recorder. The dominant influence here is evidently the heating action 
of the rising sun on the atmosphere at the surface of the earth. This gives 
rise to temperature differences which may and often do lead to a mixing of 
the gas-carrying atmosphere with that near the surface. When this occurs 
with sufficient intensity, a fumigation is recorded at all stations at which the 
sulphur dioxide reaches a concentration that is not too low to be determined 
by the recorder. Obviously this effect of the rising sun may be different 
on the east and the west side of the valley, but the possible bearing of this 
upon. fumigations in the valley must await further study. 

Another type of fumigation occurs with especial frequency during the 
winter months. These fumigations are not so definitely diurnal in character 
and are usually of longer duration. The Tribunal is of the opinion that these 
are due to the existence for a considerable period of a sufficient velocity of 
the gas-carrying air current to cause a mixing of this with the surface at- 
mosphere. Whether or not this mixing is of sufficient extent to produce a 
fumigation will depend upon the rate at which the surface air is diluted by 
surface winds which serve to bring in air from outside the contaminated 
area. The fact that fumigations of this type are more common during the 
night, when the surface winds often subside completely, bears out this opin- 
ion. A fumigation with a lower velocity of the gas-carrying air current 
would then be possible. 

The conclusions above together with a detailed study of the intensity of 
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the fumigations at the various stations from Columbia Gardens down the 
valley, have led to deductions in regard to the rate of attenuation of concen- 
tration of sulphur dioxide with increasing distance from the Smelter which 
seem to be in accord both with the known facts and the present theory. The 
‘conclusion of the Tribunal on this phase of the question is that the concen- 
tration of sulphur dioxide falls off very rapidly from Trail to a point about 16 
miles downstream from the Smelter, or 6 miles from the boundary line, meas- 
ured by the general course of the river; and that at distances beyond this 
- point, the concentration of sulphur dioxide is lower and falls off more 
gradually and less rapidly. 

The attention of the Tribunal has been called to the fact that fumigations 
in the area of probable damage sometimes occur during rainy weather or 
other periods of high atmospheric humidity. It is possible that this is more 
than a mere coincidence and that such weather conditions are, in general, 
more favorable to a fumigation, but the Tribunal is not prepared at pee 
to offer an opinion on this subject. 

The above conclusions have a bearing both upon the cause and upon ‘the 
degree of damage as well as upon the area of probable damage. 

The Tribunal will now proceed to consider the different classes of damage 
to cleared and to uncleared land. 

(1) With regard to cleared land used for crops, the Tribunal has found 
that. damage through reduction in crop yield due to fumigation has occurred 
in varying degrees during each of the years, 1932 to 1936; and it has found 
no proof of damage in the year 1937. 

It bas found that damage has been confined to an area which differed 
from year to year but which did not (with the possible exception of a very 
small number of farms in particularly unfavorable locations) exceed in the 
year of most extensive damage the following limits: the two precincts of 
Boundary and Northport, with the possible exclusion of some properties 
located at the eastern end of Boundary Precinct and at the western end of 
Northport Precinct; those parts of Cummins and Doyle Precincts on or 
close to the benches of the river; the part of Marble Precinct, north of the 
southern limit of Sections 22, 23 and 24 of T. 39, R. 39, and the part of Flat 
Creek Precinct, located on or close to the benches of the river (all precincts 
being as defined by the United States Census of Agriculture of 1935). 

The properties owned by individual farmers alleged by the United States 
to have suffered damage are divided by the United States in its itemized 
schedule of damages, into three classes: (a) properties of ‘farmers residing on 
their farms”; (b) properties of “farmers who do not reside on their farms’; 
(ab) properties of ‘farmers who were driven from their farms”; (c) properties 
of large owners of land. The Tribunal has not adopted this division. 

The Tribunal has adopted as the measure of indemnity to be applied on 
account of damage in respect of cleared land used for crops, the measure of 
damage which the American courts apply in cases of nuisance or trespass of 
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the type here involved, viz., the amount of reduction in the value of use or 
rental value of the land caused by the fumigations. In the case of farm land, 
such reduction in the value of the use is, in general, the amount of the reduc- 
tion of the crop yield arising from injury to crops, less cost of marketing the 
same, the latter factor being under the circumstances of this case of negligible 
importance. (See Ralston v. United Verde Copper Co., 37 Federal Re- 
porter 2d, 180, and 46 Federal Reporter 2d, 1.) Failure of farmers to in- 
crease their seeded land in proportion to such increase in other localities, may 
also be taken into consideration. 

The difference between probable yield in the absence of any fumigation 
and actual crop yield, varying as it does from year to year and from place to 
place, is necessarily a somewhat uncertain amount, incapable of absolute 
proof; and the Tribunal has been obliged to base its estimate of damage 
largely on the fumigation records, meteorological data, statistical data as to 
crop yields inside and outside the area of probable damage, and other 
Census records. 

As regards the problems arising out of abandonment of properties by their 
owners, it is to be noted that practically all of such properties, listed in the 
questionnaire sent out by the former Agent for the United States, Mr. 
Metzger, appear to have been abandoned prior to the year 1932.. However, 
in order to deal both with this problem and with the problem arising out of 
failure of farmers to increase their seeded land, the Tribunal, not having to 
adjudicate on individual claims, estimated, on the basis of the statistical data 
available, the average acreage on which it is reasonable to say that crops 
would have been seeded and harvested during the period under consideration 
but for the fumigations. p 

As regards the special category of cleared lands used for orchards, the 
Tribunal is of opinion that no damage to orchards by sulphur dioxide fumiga- 
tion within the damaged area during the years in question has been proved. 

In addition to indemnity which may be awarded for damage through re- 
duction in the value of the use of cleared land measured by decrease in crop 
yield, it may be contended that special damage has occurred for which in- 
demnity should be awarded by reason of impairment of the soil contents 
through increased acidity caused by sulphur dioxide fumigations acting di- 
rectly on the soil or indirectly through increased sulphur content of the 
streams and other waters. Evidence has been given in support of this con- 
tention. The Tribunal is of opinion that such injury to the soil up to this 
date, due to increased acidity and affecting harmfully the production of 
crops or otherwise, has not been proved-——with one exception, as follows: 
There is a small area of farming property adjacent to the boundary, west of 
the river, that was injured by serious increase of acidity of soil due to fumiga- 
tions. Such injury, though caused, in part, prior to January 1, 1932, may 
have produced a continuing condition which cannot be considered as a loss 
for a limited time——in other words, in this respect the nuisance may be con- 
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sidered to have a more permanent effect, in which case, under American law 
(Sedgwick on Damages, 9th Ed. (1920) Sections 932, 947), the measure of 
damage was not the mere reduction in the value of the use of the land but the 
reduction in the value of the land itself. The Tribunal is of opinion that 
such injury to the soil itself can be cured by artificial means, and it has 
awarded indemnity with this fact in view on the basis of the data available. 
_ In addition to indemnity which may be awarded for damage through re- 
duction in the value of the use of cleared land measured by decrease in crop 
yield, the Tribunal, having in mind, within the area as determined above, a 
_group of about forty farms in the vicinity of the boundary line, has awarded 
indemnity for special damage for reduction in value of the use or rental value 
by reason of the location of the farmers in respect to the fumigations. (See 
Baltimore and Potomac R. R. v. Fifth Baptist Church (1883), 108 U. 8. 
317.) 

The Tribunal is of opinion that there is no justification, under doctrines of 
American law, for assessing damages to improvements separately from the 
land in the manner contended for by the United States. Any injury to 
improvements (other than physical injury) is to be compensated in the 
award of indemnity for general reduction in the value of the use or rental 
value of the property. 

There is a contention, however, that special damage has been sustained by 
some owners of improvements on cleared land, in the way of rust and destruc- 
tion of metal work. There was some slight evidence of such damage, and 
the Tribunal has included indemnity therefor irf its final award; but since 
there is an entire absence of any evidence as to the extent or monetary 
amount of such injury, the indemnity cannot be considered as more than a 
nominal amount for each of such owners. 

(2) With respect to damage to cleared land not used for crops and to all 
uncleared (other than uncleared land used for timber), the Tribunal has 
adopted as the measure of indemnity, the measure of damages applied by 
American courts, viz., the amount of reduction in the value of the use or 
rental value of the land. The Tribunal is of opinion that the basis of esti- 
mate of damages contended for by the United States, viz., applying to the 
value of uncleared land a ratio of loss measured by the reduced crop yield on 
cleared land, has no sanction in any decisions of American courts. 

(A) As regards these lands in their use as pasture lands, the Tribunal is of 
opinion that there is no evidence of any marked susceptibility of wild grasses 
to fumigations, and very little evidence to prove the respective amounts of 
uncleared land devoted to wild grazing grass and barren or shrub land, or to 
prove the value thereof, which would be necessary in order to estimate the 
value of the reduction of the use of such land. The Tribunal, however, has 
awarded a small indemnity for damage to about 200 acres of such lands in the 

* immediate neighborhood of the boundary. 
Tt has been contended that the death of trees and shrubs due to fumigation 
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has had an injurious effect on the water storage capacity of the soil and has 
even created some soil erosion. The Tribunal is of opinion that while there 
may have been some erosion of soil and impairment of water storage capacity 
in a limited area near the boundary, it is impossible to determine whether 
such damage has been due to fires or to mortality of trees and shrubs caused 
by fumigation. 

(B) As regards uncleared land in its use as timberland, the Tribunal has 
found that damage due to fumigation has occurred to trees during the years 
1932 to 1987 inclusive, in varying degrees, over areas varying not only from 
year to year but also from species to species. It has not seemed feasible to 
give a determination of the geographical extent of the damage except in so far 
as it may be stated broadly, that a territory coinciding in extent with the 
Bayle cruises (hereinafter described) may be considered as an average area, 
although the contours of the actually damaged area do not coincide for any 
given species in any given year with that area and the intensity of the dam- 
age in a given year and for a given species varies, of course, greatly, according 
to location. 

In comparing the area covered by the Bayle cruises with the Hedgcock 
maps of injury to conifers for the years under consideration, the Tribunal is of 
opinion that damage near the boundary line has occurred in a somewhat 
broader area than that covered by the Bayle cruises, but that, on the other 
hand, injury, except to larch in 1936, seems to have been confined below 
Marble to the immediate vicinity of the river. 

It is evident that for many years prior to January 1, 1932, much of the 
forests in the area included in the present Northport and Boundary Pre- 
cincts had been in a poor condition. West and east of the Columbia River, 
there had been the scene of a number of serious fires; and the operations of 
the Northport Smelting and Refining Company and its predecessor from 
1898 to 1901, from 1901 to 1908, and from 1916 to 1921, had undoubtedly had 
an effect, as is apparent from the decisions in suits in the courts of the State 
of Washington on claims for damages from fumigations in this area.! It is 
uncontroverted that heavy fumigations from the Trail Smelter which de- 
stroyed and injured trees occurred in 1930 and 1931; and there were also 
serious fumigations in earlier years. Inthe Canadian Document A 1, termed 
“The Deans’ Report,” being a report made to the International Joint Com- 
mission in September, 1929, it is stated (pages 29, 31): 

Since a cruise of the timber in the Northport area has not been made 
by a forest engineer of either Government, this report does not make 


any recommendations for settlements of timber damage. However, a 
brief statement as to the timber situation is submitted. 


1 See Henry W. Sterrett v. Northport Smelting and Refining Co. (1902), 30 Washington 
Reports 164; Edwin J. Rowe v. Northport Smelting and Refining Co. (1904), 35 Washing- 
ton Reports 101; Charles N. Park v. Northport Smelting and Refining Co. (1907), 47 . 
Washington Reports 697; John O. Johnson v. Northport Smelting and Refining Co. (1908), 
50 Washington Reports 507. These cases were not cited by counsel for either side. 
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Present Condition. Practically the entire region was covered with 
timber when it was first settled. Probably 90 per cent of the mer- 
chantable timber has‘now been removed. ‘The timber on about one- 
third of the area has been cut only in part, that is to say only the more 
valuable species have been logged, and on a large part of the rest of the 
area that has been cut-over are stands too small to cut at time of logging. 
These so-called residual stands, together with the remaining virgin 
timber, make up the timber resources of the Northport area at the pres- 
ent time. Heavy toll of these has been taken this season by two large 
forest fires still smouldering as this report is being written. . . . Govern- 
ment forest pathologists are working to determine the zone of economic 

injury to timber, but their task, a difficult one at best, is incomplete. 
Much additional data must be collected and after that all must be com- 
piled and analyzed, hence no attempt is made to submit a map with 
this report delimiting the zone of injury to forest trees. Admittedly, 
however, serious damage to timber has already taken place and repro- 
duction is impaired. 


“The Deans’ Report” further mentioned a cruise of timber made by the 
Consolidated Mining and Smelting Co., in 1927 and 1928, “by a forest engi- 
neer from British Columbia,” and that “it is our opinion that the timber esti- 
mate and evaluation are quite satisfactory. However, before settlements 
are made for such smoke damage, the work should be checked by a forest 
engineer, preferably of the American Government since it was first done by a 
Canadian. . . . It is believed, however, that a. satisfactory check can be 
made by one man and an assistant in about three months. . . . The check 
cruise should be made not later than the summef of 1930.” 

It is to be further noted that in the official document of the State of Wash- 
ington entitled Forest Statistics, Stevens County, Washington, Forest Survey 
Release No. 6, A June, 1987, Progress Release, there appears a map entitled 
Forest Survey, Stevens County, Washington, 19865, on which four types of forest 
lands are depicted by varied colorings and linings, and most of the lands in 
the area now in question are described as—‘‘Principally Non-Restocked Old 
Burns and Cut-Overs; Rocky and Subalpine Areas” and “Principally 
Immature Forest—Recent Burns and Cut-Overs.” And these terms are 
defined as follows (page 23): ““Woodland—that portion of the forest land 
neither immediately or potentially productive of commercial timber. In- 
cluded in this classification are: subalpine—stands above the altitude range 
of merchantability; rocky, non-commercial—area too steep, sterile, or rocky 
to produce merchantable timber.” This description of timber as inacces- 
sible, from the standpoint of logging, is further confirmed by the report made 
by G. J. Bayle (the forest engineer referred to in “The Deans’ Report”) 
of cruises made by him prior to 1932 (Canadian Document C-4, pp. 5, 6) 
to the effect that much of the timber is “far away from transportation,” 
“of very little, if any, commercial value,” “sale price would not bring the 
* cost of operating,” “scattered,” “located on steep slopes.” On page 9 of the 
Forest Survey Release No. 5, above referred to, it is further stated: 
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As a consequence of the recent serious fires principally in the north 
portion of the county, 52,402 acres of timberland have recently been 
deforested, many of which are restocking. Also concentrated in the 
north end of the county are 77,650 deforested acres representing ap- 
proximately 6 per cent of the timberland area on which the possibilities 
of natural regeneration are slight. Much of this latter deforestation is 
thought to be the effect of alleged smelter fume damage. 


(a) The Tribunal has adopted as the measure of indemnity, to be applied 
on account of damage in respect of uncleared land used for merchantable 
timber, the measure of damages applied by American courts, viz., that since 
the destruction of merchantable timber will generally impair the value of 
the land itself, the measure of damage should be the reduction in the value 
of the land itself due to such destruction of timber; but under the leading 
American decisions, however, the value of the merchantable timber de- 
stroyed is, in general, deemed to be substantially the equivalent of the reduc- 
tion in the value of the land (see Sedgwick on Damages, 9th Ed. 1920, Section 
937a). The Tribunal is unable to accept the method contended for by the 
United States of estimating damage to uncleared timberland by applying 
to the value of such land as stated by the farmers (after deducting value of 
the timber)'a ratio of loss measured by the reduced crop yield on cleared 
land. The Tribunal is of opinion, here as elsewhere in this decision, that, in 
accordance with American law, it is not restricted to the method proposed 
by the United States in the determination of amount of damages, so long as 
its findings remain within the amount of the claim presented to it. 

As, in estimating damage to timberland which occurred since January 1, 
1932, it was essential to establish the amount of timber in existence on 
January 1, 1932, an unnecessarily difficult task has*been placed upon the 
Tribunal, owing to the fact that the United States did not make a timber 
cruise in 1930 (as recommended by “The Deans’ Report”); and neither the 
United States nor the Dominion of Canada caused any timber cruise to be 
made as of January 1, 1932. The cruises by witnesses supporting the claim 
of the United States in respect of lands owned by the State of Washington 
were made in 1927-1928 and in 1937. The cruises by Bayle (a witness for 
the Dominion of Canada) were made, partially in 1927-1928 and partially 
in 1936 and 1937. The affidavits of landowners filed by United States 
claimants in 1929 contain only figures for a date prior to such filing. Since 
the Bayle cruise of 1927-1928 appears to be the most detailed and compre- 
hensive evidence of timber in the area of probable damage, the Tribunal 
has used it as a basis for estimate of the amount and value of timber existing 
January 1, 1932, after making due allowance for the heavy destruction of 
timber by fire, fumigation, insects, and otherwise, which occurred between the 
making of such cruise of 1927-1928 and January 1, 1932, and after making 
allowance for trees which became of merchantable size between said dates. . 
The Tribunal has also used the Bayle cruises of 1936 and 1937 as a basis for 
estimates of the amount and value of timber existing on January 1, 1932. 
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(b) With regard to damage due to destruction and impairment of growing 
timber (not of merchantable size), the Tribunal has adopted the measure of 
damages applied by American courts, viz., the reduction in value of the land 
itself due to such destruction and impairment. Growing timberland has a 
value for firewood, fences, etc., as well as a value as a source of future mer- 
chantable timber. No evidence has been presented by the United States as 
to the locations or as to the total amounts of such growing timber existing on 
January 1, 1932, or as to its distribution into types of conifers—yellow pine, 
Douglas fir, larch or other trees. While some destruction or impairment, 
deterioration, and retardation of such growing timber has undoubtedly 
occurred since such date, it is impossible to estimate with any degree of ac- 
curacy the amount of damage. The Tribunal has, however, taken such dam- 
age into consideration in awarding indemnity for damage to land containing 
growing timber. 

(c) With respect to damage due to the alleged lack of reproduction, the 
Tribunal has carefully considered the contentions presented. The conten- 
tion made by the United States that fumigation prevents germination of 
seed is, in the opinion of the Tribunal, not sustained by the evidence. Al- 
though the experiments were far from conclusive, Hedgcock’s studies tend to 
show, on the contrary, that, while seedlings were injured after germination 
owing to drought or to fumes, the actual germination did take place. 

With regard to the contention made by the United States of damage due to 
failure of trees to produce seed as a result of fumjgation, the Tribunal is of 
opinion that it is not proved that fumigation prevents trees from producing 
sufficient seeds, except in so far as the parent-trees may be destroyed or 
deteriorated themselves. This view is confirmed by the Hedgcock studies 
on cone production of yellow pine. There is a rather striking correlation 
between the percentages of good, fair, and poor trees found in the Hedgecock 
Census studies and the percentages of trees bearing a normal amount of 
cones, trees bearing few cones, and trees bearing no cones in the Hedgcock 
cone production studies. In so far, however, as lack of cone production 
since January 1, 1932, is due to death or impairment of the parent-trees 
occurring before that date, the Tribunal is of opinion that such failure of 
reproduction both was caused and occurred prior to January 1, 1932, with 
one possible exception as follows: From standard American writings on for- 
estry, it appears that seeds of Douglas fir and yellow pine rarely germinate 
more than one year after they are shed,’ but if a tree was killed by fumigation 
in 1931, germination from its seeds might occur in 1932. It appears, how- 

1 See “Life of Douglas Fir Seed in the Forest Floor,” by Leo A. Isaac, Journal of Forestry, 
Vol. 23 (1935), pp. 61-66; “The Pine Trees in the Rocky Mountain Region,” by G. B. Sud- 
worth, United States Department of Agriculture Bulletin (1917); “Timber Growing and 
Logging Practice in the Douglas Fir Region,” by T. T. Munger and W. B. Greeley, United 
States Department of Agriculture Technical Bulletin (1927). As to yellow pine and rain- 


fall, see “Western Yellow Pine in Oregon,” by T. T. Munger, United States Department of 
Agriculture Technical Bulletin (1917). 
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ever, that Douglas fir and yellow pine only produce a good crop of seeds 
once in a number of years. Hence, the Tribunal concludes that the loss of 
possible reproduction from seeds which might have been produced by trees 
destroyed by fumigation in 1931 is too speculative a matter to justify any 
award of indemnity. 

It is fairly obvious from the evidence produced by both sides that there is 
a general lack of reproduction of both yellow pine and Douglas fir over a 
fairly large area, and this is certainly due to some extent to fumigations. 
But, with the data at hand, it is impossible to ascertain to what extent this 
lack of reproduction is due to fumigations or to other causes such as fires 
occurring repeatedly in the same area or destruction by logging of the cone- 
bearing trees. It is further impossible to ascertain to what extent lack of 
reproduction due to fumigations can be traced to mortality or deterioration 
of the parent-trees which occurred since the first of January, 1982. It may 
be stated, in general terms, that the loss of reproduction due to the forest 
being depleted will only become effective when the amount of these trees 
per acre falls below a certain minimum.*? But the data at hand do not en- 
able the Tribunal to say where and to what extent a depletion below this 
minimum occurred through fumigations in the years under consideration. 
An even approximate appraisal of the damage is further complicated by the 
fact that there is evidence of reproduction of lodgepole pine, cedar, and larch, 
even close to the boundary and in the Columbia River Valley, at least in 
some locations. This subgtitution may not be due entirely to fumigations, 
as it appears from standard American works on conifers that reproduction of 
yellow pine is often patchy; that when yellow pine is substantially destroyed 
in a given area, it is generally supplanted by another species of trees; and 
that lodgepole pine in particular has a tendency to invade and take full 
possession of yellow pine territory when a fire has occurred. While the other 
species are inferior, their reproduction is, nevertheless, a factor which has to 
be taken into account; but here again quantitative data are entirely lacking. 
It is further to be noted, that the amount of rainfall is an important factor 
in the reproduction of yellow pine, and that where the normal annual rainfall 
is but little more than eighteen inches, yellow pine does not appear to thrive. 
It appears in evidence that the annual precipitation at Northport, in a period 
of fourteen years from 1923 to 1936, averaged slightly below seventeen 
inches. With all these considerations in mind, the Tribunal has, however, 
taken lack of reproduction into account to some extent in awarding indem- 
nity for damage to uncleared land in use for timber. 

On the basis of the foregoing statements as to damage and as to indemnity 
for damage with respect to cleared land and uncleared land, the Tribunal 
has awarded with respect to damage to cleared land and to uncleared land 
(other than uncleared land used for timber), an indemnity of sixty-two 
thousand dollars ($62,000); and with respect to damage to uncleared land ` 


3 Applied Silviculture in the United States, by R. H. Westveld (1936). 
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used for timber, an indemnity of sixteen thousand dollars ($16,000)—being 
a- total indemnity of seventy-eight thousand dollars ($78,000). Such in- 
demnity is for the period from January 1, 1932 to October 1, 1937. 

There remain for consideration three other items of damage claimed in the 
United States Statement: (Item c) “Damages in respect of livestock”; (Item 
d) “Damages in respect of property in the town of Northport”, (Item g) 
“Damages in respect of business enterprises.” 

(3) With regard to “damages in respect of livestock,” claimed by the 
United States, the Tribunal is of opinion that the United States has failed to 
prove that the presence of fumes from the Trail Smelter has injured either 
the livestock or the milk or wool productivity of livestock since January 1, 
1932, through impaired quality of crop or grazing. So far as the injury to 
livestock is due to reduced yield of crop or grazing, the injury is compen- 
sated for in the indemnity which is awarded herein for such reduction of 
yield, 

(4) With regard to “damages in respect of property in the town of North- 
port,” the same principles of law apply to assessment of indemnity to owners 
of urban land as apply to owners of farm and other cleared land, namely, 
that the measure of damage is the reduction in the value of the use or rental 
value of the property, due to fumigations. The Tribunal is of opinion that 
there is no proof of damage to such urban property; that even if there were 
such damage, there is no proof of facts sufficient to enable the Tribunal to 
estimate the reduction in the value of the use or rental value of such prop- 
erty; and that it cannot adopt the method contended for by the United 
States of calculating damages to urban property. - 

(5) With regard to Sdamages in respect of business enterprises,” the coun- 
sel for the United States in his Answer and Argument (page 412) stated: 
“The business men unquestionably have suffered loss of business and impair- 
ment of the value of good will because of the reduced economic status of the 
residents of the damaged area.” The Tribunal is of opinion that damage of 
this nature ‘‘due to reduced economic status” of residents in the area is too 
indirect, remote, and uncertain to be appraised and not such for which an 
indemnity can be awarded. None of the cases cited by counsel (pages 412- 
423) sustain the proposition that indemnity can be obtained for an injury to 
or reduction in a man’s business due to inability of his customers or clients to 
buy, which inability or impoverishment is caused by a nuisance. Such dam- 
age, even if proved, is too indirect and remote to become the basis, in law, 
for an award of indemnity. The Tribunal is also of opinion that if damage 
to business enterprises has occurred since January 1, 1932, the burden of 
proof that such damage was due to fumes from the Trail Smelter has not 
been sustained and that an award of indemnity would be purely speculative. 

(6) The United States in its Statement (pp. 49-50) alleges the discharge 
' by the Trail Smelter, not only of “smoke, sulphurous fumes, gases,” but 
also of “waste materials,” and says that, “the Trail Smelter disposes of slag ` 
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in such a manner that it reaches the Columbia River and enters the United 
States in that stream,” with the result that the “waters of the Columbia 
River in Stevens County are injuriously affected,” thereby. No evidence 
was produced on which the Tribunal could base any findings as regards dam- 
age, if any, of this nature. The Dominion of Canada has contended that 
this item of damage was not within the meaning of the words “damage caused 
by the Trail Smelter,” as used in Article III of the Convention. It would 
seem that this contention is based on the fact that the preamble of the 
Convention refers exclusively to a complaint of the Government of the 
United States to the Government of Canada “that fumes discharged from 
the Smelter . . . have been causing damage in the State of Washington” 
(see Answer of Canada, page 8). Upon this contention and its legal validity, 
the Tribunal does not feel that it is incumbent upon it to pass at the present 
time. 

(7) The United States in its Statement (page 52) presents two further 
items of damages claimed by it, as follows: (Item e) which the United States 
terms “damages in respect of the wrong done the United States in violation 
of sovereignty’; and (Item f) which the United States terms, “damages in 
respect of interest on $350,000 eventually accepted in satisfaction of damage 
to January 1, 1932, but not paid until November 2, 1935.” 

With respect to (Item e), the Tribunal finds it unnecessary to decide 
whether the facts proven did or did not constitute an infringement or viola- 
tion of sovereignty of the United States under international law independ- 
ently of the Convention, for the following reason: By the Convention, the 
high contracting parties have submitted to this Tribunal the questions of the 
existence of damage caused by the Trail Smelter in the State of Washington, 
and of the indemnity to be paid therefor, and the Dominion of Canada has 
assumed under Article XII, such undertakings as will ensure due compliance 
with the decision of this Tribunal. The Tribunal finds that the only ques- 
tion to be decided on this point is the interpretation of the Convention itself. 
The United States in its Statement (page 59) itemizes under the claim of 
damage for “violation of sovereignty” only money expended ‘‘for. the inves- 
tigation undertaken by the United States Government of the problems 
created in the United States by the operation of the Smelter at Trail.” The 
Tribunal is of opinion that it was not within the intention of the parties, as 
expressed in the words “damage caused by the Trail Smelter” in Article [II 
of the Convention, to include such moneys expended. This interpretation 
is confirmed by a consideration of the proceedings and of the diplomatic 
correspondence leading up to the making of the Convention. Since the 
United States has not specified any other damage based on an alleged viola- 
tion of its sovereignty, the Tribunal does not feel that it is incumbent upon 
it to decide, whether, in law and in fact, indemnity for such damage could 
have been awarded if specifically alleged. Certainly, the present contro- ° 
versy does not involve any such type of facts as the persons appointed under 
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the Convention of January 23, 1934, between the United States of America 
and the Dominion of Canada felt to justify them in awarding to Canada 
damages for violation of sovereignty in the I’m Alone award of January 5, 
1935. And in other cases of international arbitration cited by the United 
States, damages awarded for expenses were awarded, not as compensation 
for violation of national sovereignty, but as compensation for expenses in- 
curred by individual claimants in prosecuting their claims for wrongful acts 
by the offending Government. 

In his oral argument, the Agent for the United States, Mr. Sherley, 
claimed repayment of the aforesaid expenses of investigations on a further 
and separate ground, viz., as an incident to damages, saying (Transcript, p. 
5157): “Costs and interest are incident to the damage, the proof of the 
damage which occurs through a given act complained of,” and again (Tran- 
script, p. 5158): “The point is this, that it goes as an incident to the award 
of damage.” The Tribunal is unable to accept this view. While in cases 
involving merely the question of damage to individual claimants, it may be 
appropriate for an international tribunal to award costs and expenses as an 
incident to other damages proven (see cases cited by the Agent for the United 
States in the Answer and Argument, pp. 431, 487, 453-465, and at the 
oral argument in Transcript, p. 5153), the Tribunal is of opinion that such 
costs and expenses should not be allowed in a case of arbitration and final 
settlement of a long pending controversy between two independent Gov- 
ernments, such as this case, where each Government has incurred expenses 
and where it is to the mutual advantage of the two Governments that a just 
conclusion and permanent disposition of an international controversy should 
be reached. 

The Agent for the Galed States also cited cases of litigation in courts of 
the United States (Answer and Argument, p. 439, and Transcript, p. 5152), 
in which expenses incurred were ordered by the court to be paid. Such cases, 
the Tribunal is of opinion are inapplicable here. 

The Tribunal is, therefore, of opinion that neither as a separable item of 
damage nor as an incident to other damages should any award be made for 
that which the United States terms “violation of sovereignty.” 

(8) With respect to (Item f), “damages in respect of interest on $350,000 
eventually accepted in satisfaction of damage to January 1, 1932, but not 
paid until November 2, 1985,” the Tribunal is of opinion that no payment 
of such interest was contemplated by the Convention and that by payment 
within the term provided by Article I thereof, the Dominion of Canada has 
completely fulfilled all obligation with respect to the payment of the sum of 
$350,000. Hence, such interest cannot be allowed. 

In conclusion, the Tribunal answers Question 1 in Article ITI, as follows: 
Damage caused by the Trail Smelter in the State of Washington has occurred 


` since the first day of January, 1932, and up to October 1, 1937, and the in- 


demnity to be paid therefor is seventy-eight thousand dollars ($78,000), 
and is to be complete and final indemnity and compensation for all damage 
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which occurred between such dates. Interest at the rate of six per cea 
per year will be allowed on the above sum of seventy-eight thousand dollars 
($78,000) from the date of the filing of this report and decision until date of 
payment. This decision is not subject to alteration or modification by the 
Tribunal hereafter. 

The fact of existence of damage, if any, occurring after October 1, 1937; 
and the indemnity to be paid therefor, if any, the Tribunal will determine 
in its final decision. 

Part THRED 


As to Question No. 2, in Article IH of the Convention, which is as follows: 


(2) In the event of the answer to the first part of the preceding question 
being in the affirmative, whether the Trail Smelter should be re- 
quired to refrain from causing damage in the State of Washington 
in the future and, if so, to what extent? 


the ‘Tribunal decides that until the date of the final decision provided for in 
Part Four of this present decision, the Trail Smelter shall refrain from caus- 
ing damage in the State of Washington in the future to the extent set forth 
in such Part Four until October 1, 1940, and thereafter to such extent as the 
Tribunal shall require in the final decision provided for in Part Four. 


Part Four 
As to Question No. 3, in Article ITI of the Convention, which is as follows: 


(3) In si light of the answer to the preceding question, what measures 
£ a if any, should be adopted or maintained by the Trail 
melter 


the Tribunal is unable at the present time, with the information that has 
been placed before it, to determine upon a permanent régime, for the opera- 
tion of the Trail Smelter. On the other hand, in view of the conclusions at 
which the Tribunal has arrived (as stated in an earlier part of this decision) 
with respect to the nature, the cause, and the course of the fumigations, and 
in view of the mass of data relative to sulphur emissions at the Trail Smelter, 
and relative to meteorological conditions and fumigations at various points 
down the Columbia River Valley, the Tribunal feels that the information 
now available does enable it to predict, with some degree of assurance, that a 
permanent régime based on a more adequate and intensive study and 
knowledge of meteorological conditions in the valley, and an extension and 
improvement of the methods of operation of the plant and its control in closer 
relation to such meteorological conditions, will effectively prevent future 
significant fumigations in the United States, without unreasonably restrict- 
ing the output of the plant. 

To enable it to establish a permanent régime based on the more adequate ` 
and intensive study and knowledge above referred to, the Tribunal estab- 
lishes the following temporary régime. 
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(1) For the purpose of administering an experimental period, to continue 
to a date not later than October 1, 1940, the Tribunal will appoint two Tech- 
nical Consultants, and in case of vacancy will appoint the successor. Such 
Technical Consultants to be appointed in the first place shall be Reginald S. 
Dean and Robert E. Swain, and they shall cease to act as Advisers to the 
Tribunal-under the Convention during such trial period. 

(2) The Tribunal directs that, before May 1, 1938, a consulting meteorolo- 
gist, adequately trained in the installation and operation of the necessary 
type of equipment, be employed by the Trail Smelter, the appointment to be 
subject to the approval of the Technical Consultants. The Tribunal directs 
that, beginning May 1, 1938, such meteorological observations as may be 
deemed necessary by the Technical Consultants shall be made, under their 
direction, by the meteorologist, the scientific staff of the Trail Smelter, or 
otherwise. The purpose of such observations shall be to determine, by 
means of captive balloons and otherwise, the weather conditions and the 
height, velocity, temperature, and other characteristics of the gas-carrying 
and other air currents and of the gas emissions from the stacks. 

(3) The Tribunal further directs that beginning May 1, 1938, there shall 
be installed and put in operation and maintained by the Trail Smelter, for 
the purpose of providing information which can be used in determining pres- 
ent and prospective wind and other atmospheric conditions, and in making a 
prompt application of those observations to the control of the Trail Smelter: 
plant operation: 

(a) Such observation stations as the Technical Consultants deem neces- 


sary. 

(b) Such equipmenj at the stacks as the Technical Consultants may find 
necessary to give adequate information of gas conditions and in connection 
with the stacks and stack effluents. 

(c) Sulphur dioxide recorders, stationary and portable (the stationary 
recorders not to exceed three in number). 

: (d) The Technical Consultants shall have the direction of and authority 
over the location in both the United States and the Dominion of Canada, and 
over the installation, maintenance and operation of all apparatus provided 
for in Paragraph 2 and Paragraph 3. They may require from the meteorolo- 
gist and from the Trail Smelter regular reports as to the operation of all such 
apparatus. 

(e) The Technical Consultants may require regular reports from the Trail 
Smelter as to the methods of operation of its plant in such form and at such 
times as they shall direct; and the Trail Smelter shall conduct its smelting 
operations in conformity with the directions of the Technical Consultants 
and of the Tribunal, based on the result of the data obtained during the 
period hereinafter named; and the Technical Consultants and the Tribunal 
may change or modify at any time its or their instructions as to such opera- 
tions. 
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(f) It is the intent and purpose of the Tribunal that the administration of 
the observations, experiments, and operations above provided for shall be as 
flexible as possible, and subject to change or modification by the Technical 
Consultants and by the Tribunal, to the end that conditions as they at any 
time may exist, may be changed as circumstances require. 

(4) The Technical Consultants shall make report to the Tribunal at such 
dates and in such manner as it shall prescribe as to the results obtained and 
conclusions formed from the observations, experiments, and operations 
above provided for. 

(6) The observations, experiments, and operations above provided for 
shall continue on a trial basis through the remainder of the crop-growing 
season of 1938, the crop-growing seasons of 1939 and 1940, and the winter 
seasons of 1938-1939 and 1939-1940 and until October 1, 1940, unless the 
Tribunal shall find it practicable or necessary to terminate such trial period 
at an earlier date. 

(6) At the end of the trial period above provided for, or at the end of such 
shorter trial period as the Tribunal may find to be practicable or necessary, 
the Tribunal in a final decision will determine upon a permanent régime and 
upon the indemnity and compensation, if any, to be paid under the Conven- 
tion. Such final decision, under the agreements for extension, heretofore 
entered into by the two Governments under Article XI of the Convention, 
shall be reported to the Governments within three months after the date of 
the end of the trial period. 

(7) The Tribunal shall meet at least once in the year 1939, to consider 
reports and to take such action as it may deem necessary. 

(8) In case of disagreement between the Technical Gonsultants, they shall 
refer the matter to the Tribunal for its decision, and all persons and the Trail 
Smelter affected hereunder shall act in conformity with such decision. 

_ (9) In order to lessen, as far as possible, the fumigations during the inter- 
val of time extending from May 1, 1938, to October 1, 1938 (during which 
time or during part of which time, it is possible that the observations and 
experiments above provided for may not be in full operation), the Tribunal 
directs that the Trail Smelter shall be operated with the following limitations 
on the sulphur emissions—it being understood that the Tribunal is not at 
present ready to make such limitations permanent, but feels that they will 
for the present probably reduce the chance or possibility of injury in the area 
of probable damage. 

(a) For the periods April 25 to May 10 and June 22 to July 6, which are 
periods of greater sensitivity to sulphur dioxide for certain crops and trees in 
that area, not more than 100 tons per day of sulphur shall be emitted from 
the stacks of the Trail Smelter. 

(b) As a further precaution, and for the entire period until October 1, 
1938, the sulphur dioxide recorder at Columbia Gardens and the sulphur 
dioxide recorder at the Stroh farm (or any other point approved by the 
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Technical Consultants) shall be continuously operated, and observations of 
relative humidity shall also be taken at both recorder stations. When, 
between the hours of sunrise and sunset, the sulphur dioxide concentration at 
Columbia, Gardens exceeds one part per million for three consecutive 20- 
minute periods, and the relative humidity is 60 per cent or higher, the Trail 
Smelter shall be notified immediately; and the sulphur emission from the 
stacks of the plant maintained at 5 tons of sulphur per hour or less until the 
sulphur dioxide concentration at the Columbia Gardens recorder station falls 
to 0.5 part per million. 

(c) This regulation may be suspended temporarily at any time by order of 
the Technical Consultants or of the Tribunal, if in its operation it shall inter- 
fere with any particular program of investigation which is in progress. 

(10) For the carrying out of the temporary régime herein prescribed by the 
. Tribunal, the Dominion of Canada shall undertake to provide for the pay- 
ment of the following expenses thereof: (a) the Tribunal will fix the compen- 
sation of the Technical Consultants and of such clerical or other assistants as 
it may find necessary to employ; (b) statements of account shall be rendered 
by the Technical Consultants to the Tribunal and approved by the Chairman 
in writing; (c) the Dominion of Canada shall deposit to the credit of the Tri- 
bunal from time to time in a financial institution to be designated by the 
Chairman of the Tribunal, such sums as the Tribunal may find to be neces- 
gary for the payment of the compensation, travel, and other expenses of the 
Technical Consultants and of the clerical or other assistants; (d) written 
report will be made by the Tribunal to the Dominion of Canada of all the 
sums received and expended by it, and any sum not expended shall be re- 
funded by the Tribuyal to the Dominion of Canada at the conclusion of the 
trial period. 

(11) The terms “Tribunal,” and “Chairman,” as used herein, shall be 
deemed to mean the Tribunal, and the Chairman, as it or they respectively 
may be constituted at any future time under the Convention. 

The term ‘Trail Smelter,” as used herein, shall be deemed to mean the 
Consolidated Mining and Smelting Company of Canada, Limited, or its 
successors and assigns. 

Nothing in the above paragraphs of Part Four of this decision shall relieve 
the Dominion of Canada from any obligation now existing under the Conven- 
tion with reference to indemnity or compensation, if any, which the Tribunal 
may find to be due for damage, if any, occurring during the period from 
October 1, 1937 (the date to which indemnity for damage is now awarded) to 
October 1, 1940, or to such earlier date at which the Tribunal may render its 
final decision. 

(Signed) 

Jan Hostre 
(Signed) 

CHARLES WARREN 
(Signed) 

R. A. E. GREENSHIBLDS 
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Académie de Drowt International. Recueil des Cours, 1987. Paris: Recueil 
Sirey, 1937, 1938. T. I, pp. iv, 733; T. I, pp. iv, 810; T. ITI, pp. iv, 788; 
T. IV, pp. iv, 695 (Vols. 59, 60, 61 and 62 of the whole series). Indexes. 
Fr. 120 each. 

These volumes contain the lectures delivered at the Hague Academy of 
International Law at its 15th session in July and August, 1937. Altogether 
24 courses were given by as many persons: university professors, lawyers, 
diplomats, economists, and jurists, selected from 13 different countries. As 
usual, France furnished the largest number of lecturers, 5 (Allix, Barthélemy, 
Bonnet, Dumas, and Dupuis); England furnished 3 (Davies, McNair and 
Lauterpacht); Germany, 3 (Bruns, Walz and Wolgast); and Switzerland, 3 
(Feinberg, Rappard and Sausser-Hall). Two (Efremoff and Makarov) were 
of Russian nationality. The following countries were each represented by 
one lecturer: Belgium (Kaeckenbeeck); Italy (Morelli); Yugoslavia (An- 
dressy); Lebanon (Cardahi); The Netherlands (Van Asbeck); Spain (Trias 
de Bes); Turkey (Rechid); and the United States (Chinard). 

The courses given covered the usual large range of subjects: public and 
private international law, international organization and international rela- 
tions, diplomacy, treaties and contracts, international protection of persons 
and property, pacific settlement of international disputes, nationality and 
the status of aliens, the League of Nations, and the Permanent Court of 
International Justice. At the 1937 session one general course of 16 lectures 
(instead of two, the usual number) on the international law of peace was 
given by Professor Lauterpacht. The traditional ban on lectures dealing 
with the law of war was departed from to the extent of permitting a course 
dealing with the effect of war on treaties to be given by Professor McNair. 

Professor Lauterpacht’s lectures fill 318 pages of Volume IV of the 1937 
series, and they constitute a veritable treatise on the fundamental principles 
of international law. They bear the usual evidence of the author’s bril- 
liancy, lucidity and great erudition. He treats in turn the usual subjects 
dealt with in a general treatise on international law. He interprets the 
meaning of the now much discussed phrase in Article 38 of the Statute of the 
Permanent Court of International Justice which requires the Court to apply 
“the general principles of law recognized by civilized nations,” and declares 
that these principles “constitute the ethical basis of international law.” 
The phrase is, as he points out, merely declaratory of an already existing 
fact. It is somewhat curious, he observes, that as yet we have had no de- 
tailed, systematic modern exposition of these principles. One of his lectures 
contains a searching analysis of the theories of monism and dualism, leaving 
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no doubt that he is a partisan of the former. Considering the place of the 
individual in international law, he rejects the traditional view that only 
states can be subjects of that law, although he recognizes that as yet individ- 
uals are not entitled to bring actions directly before international tribunals. 
As to the juridical character of recognition he says its effect is neither de- 
clarative nor constitutive but in a certain sense is both. Recognition, he 
very properly concludes, should never be a mere matter of convenience or of 
political favor, but a duty resulting from certain established facts. There is, 
he thinks, need for a development of the law of recognition along new lines, 
some of which he suggests. In connection with his discussion of the recogni- 
tion of territorial acquisitions, treaties, and new international situations—an 
aspect of the general subject which has recently acquired great importance— 
he analyzes in an illuminating manner the possibilities of non-recognition as a 
means of deterring states from committing aggression in violation of their 
treaty engagements or their obligations under general international law. 
Regarding the revision of the status quo, he suggests that the problem con- 
sists in finding a regular constitutional means by which peaceful changes 
may be brought about without the necessity of obtaining the consent of the 
state affected, which means, in the last analysis, a system of obligatory 
legislation in which the principles of unanimity and equality will have to be 
sacrificed. | 

Dealing also directly with public international law are the lectures of Mr. 
G. A. Walz, professor in the University of Breslau and, since their recent 
“codrdination,” director of the Zeitschrift für Vélkerrecht and the Handbuch 
des Vélkerrechts. Under the general topic “The relations of international 
and municipal law,”,he analyzes the monist and dualist theories and ex- 
pounds the doctrines of Triepel, Zorn, Kelsen, Krabbe, Wenzel, Verdross and 
others. He is himself a disciple of Triepel and therefore a dualist. He ad- 
mits that in these later years the theory of monism has enjoyed a preponder- 
ant rôle, but largely through impulsion from Geneva and The Hague it has 
been employed as a “political instrument.” 

At this place reference may be made to the lectures of M. Joseph Barthé& 
lemy on “internal policy and international law,” in which after emphasizing 
the inherent “solidarity” of domestic policy and international law, he points 
out that there is a regrettable disposition on the part of governments in their 
legislation and foreign policy to ignore or contravene the law. He then 
considers what he regards as one of the large problems of the day, namely 
the possibility of a coexistence in the same family of nations of a group of 
totalitarian dictatorships and another group of democratic states, whose 
opposing conceptions, ideologies, standards of international morality and 
policies he examines. The dictatorships are aggressive, imperialistic, mili- 
taristic, rely chiefly upon force and are not overscrupulous in the observance 
of their treaty engagements and obligations under international law. ‘More- 
over, they are disinclined to participate in international organizations with 
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democratic states, and they do not accept the same canons of international 
law. If they survive in the countries where they are now established, it may 
be necessary to have two systems of international law: one for them and an- 
other and different system for democratic states. 

In the field of private international law two courses were offered, both 
under the title “the general rules of the conflict of laws.” One of these, by 
Sefior Trias de Bes, deals with the several possible solutions of the problem of 
the conflict of laws which, as he points out, constitutes the essential part, 
though not the whole of private international law, and examines and evalu- 
ates the doctrines of the Italian, French and Dutch “schools.” The other, 
by Mr. Davies, emphasizes the importance of the problem of method in 
private international law. There are, he says, two methods of approach: 
the theoretical or a priori method, followed in the main by continental 
jurists; and the positive, practical or realistic method followed principally by 
Anglo-Saxon jurists, He draws a comparison between them and points out 
the respective advantages and dangers of each. He contrasts the three 
“systems” of private international law, examines the doctrine of ‘‘interna- 
tional courtesy” (comitas gentium) of the Dutch school which is also accepted 
in England and the United States, the theory of vested rights as embodied in 
Beale’s Restatement, the doctrine of the new American realist school of Cook, 
Lorenzen and others, and that of the new English school of which Professor 
Cheshire is the leading exponent. 

Two courses deal with the subject of nationality. One, by Professor 
Makarov, treats of the nationality of married women. He considers in turn 
the solutions of the problem that have been adopted in different countries, 
the provisions of bilateral treaties, the multilateral canventions adopted at 
The Hague in 1980, and the Montevideo Convention of 1933, and the 
proposals of the Institute of International Law, the International Law 
Association and the Harvard Research in International Law. While not an 
advocate of the principle of the absolute legal equality of the husband and wife 
in the matter of nationality, he recognizes that the principle of the right of 
the wife to choose her nationality has made great progress in recent years 
and must be regarded as the “manifestation of a sane and normal tendency 
which responds entirely to the position acquired in the 20th century by the 
wife in the social life of a great number of civilized countries.” The other 
course, by M. Van Asbeck, deals with the situation of foreigners in colonies, 
including protectorates and mandated territories, from the point of view of 
international law. He considers in turn the application of international law 
in such territories, the applicability therein of the treaties of the mother 
country, and of the most-favored-nation clause, the right of the inhabitants 
to consular protection, etc. - 

Falling within a not wholly unrelated field are the Eina of the late 
Dean Allix of the University of Paris Faculty of Law, dealing with the situa- 
tion of foreigners from the fiscal point of view, and especially their liability to 
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double taxation. He discussed the source or basis of the obligation of for- 
eigners to pay taxes: domicile, residence, possession of property, economic 
activity, etc.; called attention to the diversity of fiscal legislation in the differ- 
ent countries which results in double taxation of large numbers of persons; 
summarized the existing general situation; and reviewed the efforts that have 
been made, especially by the League of Nations, to bring about an interna- 
tional agreement which would do away with what is admitted to be a re- 
grettable situation. Finally, he suggested the lines along which an interna- 
tional fiscal system ought to be developed. ; 

In this connection reference may be made to the lectures on the interna- 
tional protection of the rights of man, by M. Dumas. Itis, he says, as much 
a function of international law to provide for the protection of the rights of 
man as it is those of states. Among the rights which in his opinion interna- 
tional law should endeavor to protect are the liberty of conscience and wor- 
ship, the right of private property, the right of assembly and association and 
the right of judicial protection. 

Of particular interest at the present time in view of certain existing con- 
troversies are the lectures by M. Kaeckenbeeck on the international protec- 
tion of vested rights (droits acquis). To what extent and how international 
law protects such rights is a question, he says, which occupies a place in the 
“front line of juridical and political battles.” Rejecting the doctrine of 
- Arminjon and others that the conception of droits acquis is “useless and 
scholastic,” he maintains quite correctly, it is believed, that ib is well es- 
tablished by the jurisprudence of the Permanent Court of International 
Justice, of arbitration tribunals, of British and American courts and by 
practice, although he admits that the protection which international law 
affords such rights is only fragmentary, imperfect, almost “hypothetical.” 
He reviews some of the more important controversies such as that raised by 
the expropriation policy of Mexico, and examines the Jurisprudence and the 
doctrines of the jurists. His general conclusion is that a state is bound by 
international law to make compensation for the suppression or impairment 
of rights whenever it is required by elementary justice. This obligation is 
not, however, inconsistent with the sovereignty of the state, and does not 
deprive it of its right to enact legislation for the purpose of economic or 
social reform which may necessitate the “nationalization” of private prop- 
erty. It only forbids discrimination against foreigners and requires the 
indemnification of those whose property is taken-——this in accordance with ` 
a “minimum civilized international standard.” 

Two courses were given by Moslem jurists, Mm. Rechid and Cardahi, 
both of whom had lectured at the Academy in previous years. M. Rechid’s 
lectures were on the subject “Islam and International Law,” and in them he 
summarizes their common legal and moral principles and doctrines. The 
essential bases of international relations, he says, are all found in the Koran, 
and Musulman law is full of provisions relating to treaties, ambassadors, ` 
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consuls, arbitration, extradition and many matters dealt with in the law of 
war. He points out that there was a vast Musulman literature of public law 
before the 14th century, including many important treatises on international 
law, of which little is known in Western countries. 

M. Cardahi’s lectures deal with the conception and practice of private in- 
ternational law in Islam. He expounds the doctrines of Musulman law in 
regard to such matters as nationality, the treatment of aliens, fraud, and 
other subjects, pointing out that prior to 1869 non-Musulmans in the Otto- 
man and Arabian Empires were regarded as aliens, and that the principle of 
territoriality of law applied only in the case of crimes, the personality prin- 
ciple prevailing in all other matters. On the whole, he says, the Musulman 
conception of private international law is liberal and tolerant. 

The lectures of Professor Chinard (of Johns Hopkins University) deal with 
the historical origins of the United States doctrine of isolation. He passes in 
review the development of the doctrine of isolation before and after the 
Revolution, examines certain of the historic pronouncements of early Ameri- 
can statesmen such as Washington’s farewell address (which. he ventures to 
say bas been distorted by some of our contemporary politicians), Monroe’s 
message enunciating the policy which bears his name, and others of the kind. 
His conclusion is that the dactrine of isolation in its origin is the result rather 
of historical and geographical circumstances than of deliberate choice, that is, 
of certain facts which led the Americans to look with fear or suspicion on too 
intimate relations with Europe. Nevertheless, after the United States be- 
came a World Power, the reasons which had led them to adopt this policy 
disappeared and the old traditions ceased to be in accord with the realities 
of the situation. P 

Naturally, the subject of international organization is dealt with by some 
of the lecturers. M. Dupuis discusses the antecedents of the League of 
Nations, such as The Grand Design of Henry IV, the Nouveau Cynée, the 
schemes of St. Pierre, Kant, Bentham, and others. M. Andressy asks and 
answers the question of how far the League of Nations possesses the power of 
sovereignty, his answer being that it does possess some sovereign power, al- 
though it is much limited. The League is not a superstate which overrides 
the sovereignty of its members, but the obligations which the latter are 
under involve certain restrictions on their own freedom of action. Unfor- 
tunately, however, the “feebleness” of the League has made it impossible for 
it to perform the rôle which it was intended to play. . 

M. Bonnet’s lectures deal with the work of the International Institute of 
Intellectual Codperation: its origin, organization, development, activities 
and achievements in the promotion of the intellectual interests of the world. 
Professor Rappard in a series of illuminating lectures discusses the subject of 
economic nationalism and the League of Nations, explaining the causes for 
the extraordinary growth of nationalism since the World War and the 
various forms which it has taken. He also summarizes the efforts which the 


218 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


League has put forth to combat its spread and promote the spirit of interna- 
tionalism—especially its effort to remove economic barriers and establish a 
régime of equality of economic conditions among the various nations. He 
dwells upon the difficulties which the League has had to face in this effort, 
and reviews its successes and failures, but is obliged to confess that the re- 
sults of its 17 years of effort have been somewhat disappointing. 

Two courses of lectures deal with the Permanent Court of International 
Justice. M. Feinberg discusses the jurisdiction of the Court and its juris- 
prudence relative to questions involving the matter of mandates and the 
rights of racial and linguistic minorities. Professor Viktor Bruns of Berlin 
treats particularly of the organization and jurisdiction of the Court. He dis- 
cusses in turn its organization, comparing it with the Hague Arbitration 
Tribunal, the rôle of the judges, both regular and national, their rights and 
duties, and the functions of agents, the importance of which he emphasizes 
and who, he thinks, should be accorded diplomatic privileges and immuni- 
ties. He also examines the juridical position of the parties to suits before the 
Court. In connection with the jurisdiction of the Court he suggests that it 
ought to have the power to apply other texts than those mentioned in the 
petition, and that a respondent state should be given an opportunity to 
prove from such sources, if it can, that its conduct has been in conformity 
with the rules of international law. Referring to the fact that there are 
more than 6,000 publications dealing with the Court, he states that it cannot 
yet be said that we have a theory or system of international jurisdiction. He 
suggests, however, that this vast literature, together with the considerable 
jurisprudence which the Court has already produced, may become the basis 
for the construction.of such a theory or system. Few persons are better 
qualified both by experience and knowledge for treating the subjects cov- 
ered by hiş lectures, and he has done it in an illuminating and objective 
manner. 

Two courses dealing more directly with pacific methods for the settlement 
of international disputes are those of M. Efremoff on the organization 
of international conciliation as a means of preventing wars, and those of 
M. Morelli on the theory of international settlement. Discussing the possi- 
bilities of international conciliation concerning the organization and proce- 
‘dure of which he is probably the best-known authority, M. Efremoff states 
that there are two conditions in its organization which are essential to its 
successful functioning: (1) rapidity of procedure, and (2) freedom from all 
suspicion of partiality. The true function of conciliation, he thinks, consists 
not in the effort to repress aggression, but in preventing recourse to war. 
The former is utopian and unrealizable in the actual state of the mentality of 
peoples; the latter is practical, and if conciliation is properly organized, it is 
capable of producing important results. M. Morelli distinguishes between 
the several kinds of international disputes from the point of. view of their 
legal or political character, discusses the legal position of judges and arbitra- 
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tors, the juridical character of awards, the function of the compromis, the 
nature of international procedure, ete. 

Other lectures which for lack of space cannot be adequately summarized 
are those of Professor McNair dealing with the effects of war on treaties, in 
which the distinguished author explains the views that have been put forth 
on this question in the past, enumerates the possible alternatives that might 
be adopted, and states his own conclusions as to what the effects of the 
outbreak of war on treaties are or should be recognized to be; those of 
M. Sausser-Hall, dealing with the nature and effect of the gold clausein public 
and private contracts, in which he reviews the recent legislation of many 
states and the decisions of the courts involving the question, and severely 
condemns as “brutal” the policy of striking down the clause and with it the 
rights of innocent parties; and, finally, those of Professor Wolgast of the 
University of Würzburg, on diplomacy and its functions, in which he con- 
trasts the organization and machinery of constitutional democratic states 
with those of totalitarian states from the point of view of the conduct of their 
foreign relations, emphasizing what he considers to be the distinct advantages 
of the latter as illustrated in the system of the Third Reich, where the or- 
ganization and procedure are simple, expeditious, and characterized by unity 
of purpose, etc. He discusses the tasks of diplomacy, criticizes the demo- 
cratic theory of the separation of powers, and argues that the foreign rela- 
tions power (the “external power” as he calls it) should be treated as a 
separate “power” or “department” somewhat according to Locke’s classifica- 
tion, concluding, apparentfy, that it should be independent of the other 
departments and free from their control. J. W. GARNER 


Handboek van het Volkenrecht. Tweede Deel. By J. P.'A. Francois. Zwolle: 
W. E. J. Tjeenk Willink, 1933. pp. xvi, 793. Index. Fl. 21. 


Professor François of the Netherlands Commercial College and the Neth- 
erlands Foreign Office is the author of a two-volume work on international 
law which deserves to be more widely known. The work could well carry 
the sub-title, “Chiefly as Interpreted by The Netherlands,” for a great 
amount of space is given to the Netherlands position and practice. The 
inclusion of much Netherlands material gives Francois’ volumes a special 
value. The richness of the Netherlands material is well known, but it has 
not been conveniently available, even in introductory form. 

François divides his subject-matter into the following main divisions: 
jurisdiction, subjects, formation of the law, the regulatory law of treaties, ad- 
ministration, adjudication, law enforcement, and state responsibility for 
illegal acts. Volume JJ deals with the last four subjects. The last-named 
subject, however, is dealt with in less than a dozen pages. The chapter on 
“Administration” is not up to the standard of the remaining chapters of the 
second volume. The chapter contains little on either the problem or the 
progress of international administration. To three international organs of a 


220 THE AMERICAN JOURNAL OF INTERNATIONAL LAW - 


general nature—the Council and Secretariat of the League of Nations, and 
the Pan American Union—five pages are devoted; to the international or- 
ganizations with limited object thirty pages are given, but under this section 
a long series of international organs are briefly described. The descriptions 
are so brief às to be practically useless. Moreover, most of the organizations 
described are non-governmental (the long list ends with Free Masonry and 
Rotary International). Examples of important and significant interna- 
tional administrative bodies like the International Sugar Commission, and 
the Inter-Allied Shipping Board do not receive mention. 

The chapter on “Adjudication” is a model of systematic treatment. War, 
neutrality and sanctions receive treatment in the chapter on “Law Enforce- 
ment.” The advanced rules laid down by the Netherlands Government in 
the World War, and the legal position of the government in defending them, 
receive considerable attention. In the light of the author’s position on 
the nature of international law, as expressed in the first volume, his views 
on such matters as neutrality and the Briand-Kellogg Pact strike one as 
cautious. 

The two volumes contain many statements with which not everybody will 
agree, but this is inevitable in a work so comprehensive. The work as a 
whole represents a high standard of achievement. Among recent texts on 
international law there are few more useful than this work by Francois. 
The work gives evidence of very careful scholarship and of encyclopedic 
information. A. VANDENBOSCH 


o 


The Law of Treaties. British Practice and Opinions. By Arnold D. McNair. 
New York: Columbia University Press; Oxford: Clarendon Press, 1938. 
pp. xxx, 578. Index. $7.50. 

Some time ago the Department of Public Law and Jurisprudence of Col- 
umbia University, recognizing the evident desirability of collecting and 
making available official governmental interpretations and decisions on 
questions of international law, proposed a plan of research under which 
investigations were to be made to determine the views of particular govern- 
ments on certain phases of international law, such as the law of treaties. 
The projected method of procedure was ‘‘to secure an expert in International 
Law of highest reputation in his own country and enjoying the confidence of 
its foreign office, to make, under its full permission and guidance, an investi- 
gation of the evidence of its views which it is prepared to disclose” (p. 554), 
and to publish the results. The admirable volume here under review is a 
product of that plan. In the words of its distinguished author, it “is de- 
signed to state the practice of the United Kingdom in the matter of Treaties, 
their Conclusion, their Interpretation, the Scope of their Operation, their 
Termination and Modification, and the law which is relevant to these topics 
so far as it can be gathered from United Kingdom sources.” (p. vii.) 
Professor McNair is careful to stress, however, that he has acted in an un- 
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official capacity, and that the opinions set forth, except as they are included 
in actual government documents, are in no sense official. He makes it clear, 
too, that not all available material, but only a representative selection 
thereof, has been included. 

Under each topic considered Professor McNair usually attempts, where 
possible, to distill from the documentary evidence and to set forth in his own 
words what seems to him to be the United Kingdom Government’s attitude 
or probable attitude with respect thereto. Then follow the official docu- 
ments or excerpts, set forth in extenso. In the main these consist of reports 
of Law Officers of the Crown and decisions of British courts, although occa- 
sionally there are included arguments before, or decisions of, international 
tribunals in cases to which Great Britain has been a party. As is to be ex- 
pected, the documentary evidence is sometimes conflicting, and the author 
is then forced to admit the impossibility of drawing explicit conclusions, as, 
for example, with regard to the international effect upon a treaty of non- 
compliance with the constitutional requirements of a party to it (p. 44). 
Occasionally he sets forth opinions for which supporting British documents 
seem to be lacking or at least scant, as, for example, that a treaty in conflict 
with customary international law is invalid (pp. 112-113). Sometimes too, 
though rarely, he asserts principles which are pretty clearly in conflict with 
the documents. For example, with regard to the so-called “rules of inter- 
pretation” in general and in particular the “rule” that effect must be given 
to the “plain terms” of a treaty, Professor McNair asserts that “it is be- 
lieved that if to-day the Urfited Kingdom Government were called upon to 
face squarely the question of ‘plain terms’ they would take the view that 
this so-called rule of interpretation like others is merely a prima facte guide 
and cannot be allowed to obstruct the essential quest in the application of 
treaties, namely, to search for the real intention of the contracting parties in 
using the language employed by them.” (p. 175.) He then admits that 
“some of the extracts which follow may be difficult to reconcile” with that 
view, which, he says, “nevertheless, is believed to be right.” (p. 176.) 
The reviewer adverts to this merely as a fact; with the view expressed he is 
heartily in accord. 

It would be difficult, even if one were so disposed, to suggest any limita- 
tions in the present work which the author had not himself foreseen and 
frankly discussed in his preface. He there makes it perfectly plain that the 
book was not intended to be, and is not, a complete treatise on the interna- 
tional law of treaties, covering and giving final and satisfactory answers to 
all questions in that law. He expresses the hope, however, ‘that its publi- 
cation (and the publication of similar volumes in other countries) will make 
it easier to write that treatise in the future.” That it undoubtedly is of a 
nature to fulfill that hope the reviewer, who has had some occasion to dis- 
cover how difficult it is for the ordinary research worker to get at official 
records, documents, instruments, etc., relevant to the law of treaties, can 
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attest. Future workers in that field will have at their ready disposal a 
veritable treasure-chest of British source material, thanks to the industry 
and learning of Professor McNair and the codperation of the British Govern- 
ment. Gratitude is also due the Columbia University Council for Research 
in the Social Sciences, which made possible the preparation and publication 
of the present volume and which, it is certainly to be hoped, will find it 
within its means to sponsor similar works of equally high standard for other 
countries. VALENTINS Josst IIT 


The International Protection of Literary and Artistic Property. By Stephen 
P. Ladas. New York: Macmillan Co., 1938. Vol. I, pp. 1, 679; Vol. II, 
pp. x, 680-1273. Bibliography. Index. $8.50. 


It is always a pleasure to note genuine contributions to available knowl- 
edge. Mr. Ladas has, in the increasingly important field of copyright law, 
presented to statesmen, the public, and lawyers both national and inter- 
national, a work the like of which, so far as the English-speaking community 
is concerned, has not been accomplished before. To the student as well as 
the man of affairs this book brings the fruit of careful original research into a 
hitherto little-explored field. Im scope and treatment it breaks new ground 
of scholarship and it fills a long-felt practical want. This work on copy- 
right, like the author’s earlier volumes on the international law of patents 
and trade marks, was done for the Bureau of International Research of 
Harvard University and Radcliffe College. Copgratulations are due to the 
editor of the Harvard Studies in International Law, Judge Manley O. Hud- 
son of the World Court, for the present admirable addition to them, and to 
the publisher for the handy compactness of the volumes containing sgo 
lengthy a text, together with generous equipment of footnotes and a great 
array of appendices largely devoted to textual reproduction of international 
conventional and United States statutory law. 

Mr. Ladas opens his book with a discussion of some fundamental concep- 
tions of the law of copyright. He wisely refrains from any dogmatic position 
as between theorists, such as those who pronounce copyright a natural or 
property right derived by authors from the fact that they create literary or 
artistic works, and those who consider copyright essentially a grant by the 
public of monopoly privileges with a view to the encouragement of culture 
through authorship. He correctly considers that the law of copyright is in 
high degree in process of formation and that it should be approached prag- 
matically. In his introduction, also, the author takes up the subject of inter- 
national copyright prior to the Bern Convention of 1886. The present 
international law of copyright is found chiefly in that convention, as revised 
from time to time (most recently at Rome in 1928). That instrument not 


1 Ladas, Stephen P., The International Protection of Industrial Property (Cambridge, 
Harvard University Press, 1930); The International Protection of Trade Marks by the 
American Republics (Harvard University Press, 1929). 
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only lays down positive rules of law, but provides for coöperation among the 
contracting countries through the Union for the Protection of Literary and 
Artistic Works, which it creates, and which is provided with an administra- 
tive bureau organized to labor year in and year out for the improvement of 
copyright law. 

The President of the United States has sent the treaty, to which more than 
forty countries are already parties, to the Senate with request for consent 
to adherence on the part of the United States. Mr. Ladas’ work devotes 
practically all of its first volume to a thorough historical and topical analysis 
of this general treaty. It furnishes the factual background for a genuinely 
intelligent consideration of the public policy involved, discussion of which is 
almost certain to take place as the present session of Congress proceeds. 
Himself an advocate of favorable action by the Senate, the author has, by 
the wealth of the information he makes available, contributed effectively to 
the intelligent consummation of such end. Altogether praiseworthy and 
helpful are his evaluations of both the treaty and recent attempts in the 
United States to formulate adequate accompanying legislation as well as 
appropriate reform of existing statutory law. 

The citation and discussion of pertinent judicial decisions is one of the 
best features of the book. Information concerning such decisions is made 
available currently in French through Le Droit d'Auteur, the official organ of 
the Union. But there was pressing need for someone to go over the fifty 
or more volumes of this periodical and to survey other sources in order that 
not merely the conventional, or legislative law, but its interpretation by the 
courts. might be brought within the reach of lawyers and legislators. This 
Mr. Ladas has done. His appended table of cases indicates the extent of 
national judicial utterance regarding this branch of international law. In 
quoting the texts of treaties he properly includes the original languages wher- 
ever English is not an authentic text. 

Especially. timely, in view of the opening of the Lima Conference six weeks 
after the publication of the book, is the brief, but sufficient exposition of the 
several regional conventions on authors’ rights that have been adopted at 
Pan American conferences or conferences of smaller groups of American 
States. The treatment of the Bern Convention is likewise timely in view of 
the proposed convocation at Brussels this year of a conference or conferences 
to consider copyright from the world point of view. Current proposals for a 
new universal convention receive adequate treatment. Finally, there is an 
exposition of the United States national law of copyright, and brief state- 
ments of the outstanding features of the national copyright laws of practi- 
cally all other countries. . WALLACE MCCLURE 


Diritto Marittimo di Guerra. By Roberto Sandiford. 5th ed. Rome: 
Tipo-Litografia dell’ Ufficio di Gabinetto, Ministero della Marina, 1938. 
pp. x, 354. Index. L. 20. 


This volume, primarily a manual of international law for the use of naval 
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officers, is the fifth edition, revised and enlarged, of a work that originally 
appeared in 1925. Over one third of the space is devoted to an elementary 
discussion of such general subjects as the nature and sources of international 
law, subjects of international law, objects of international law, and the 
juridical relations of states. The treatment is objective, with an emphasis 
on Italian legislation and treaty provisions. On many controversial topics 
the author prefers to be noncommittal rather than dogmatic. Considefable 
space is devoted to the League of Nations, the efforts for the pacific settle- 
ment of international disputes and collective security, and disarmament. 
No novel theories of the nature of international law or of international rela- 


~ tions are advanced, but some of the author’s definitions (as, for instance, the 


distinction between adhesion and accession to treaties) are questionable. 
The discussion of the laws of war (terrestrial, aerial and maritime) and of 
neutrality is very largely confined to the statement and explanation of the 
rules laid down in international conventions and in the Italian Law on War 
and Neutrality of 1938, with accompanying brief sketches of the historical 
development of the most important principles governing the relations of 
belligerents tnter sese and with neutrals. The author regards the traditional 
restrictions on belligerent conduct as still possessing considerable value, 
although he sees a trend toward “integral war” which will sweep away all 
the safeguards existing for the benefit of noncombatants and neutrals. The 
Italo-Ethiopian conflict is not regarded as a true war in the international 
sense, since there was no intention on either side to make it such. The 
author believes that the use of automatic contact mines on the high seas is 
permissible, but refrains from expressing approval of “war gones.” The 
vagueness of the team ‘‘base of operations” is noted. There is a somewhat 
unusual discussion of the question whether a mandated territory can remain 
neutral in a war involving the mandatory Power, with the conclusion that 
such neutrality is legally possible, at least in the case of class A mandates, 
and that the League of Nations may be competent to proclaim it if the 
mandatory Power fails to do so. The author does not insist, however, that 
such a situation is likely to arise in practice. A bibliography at the begin- 
ning of the volume, devoted to general treatises on international law and the 
law of war, is supplemented by copious references to other secondary sources 
in the footnotes. Fourteen pages near the end of the book contain the 
Italian forms of such documents as safe-conducts, entries to be made by 
visiting officers in ships’ papers, declaration of blockade, and various memo- 
randa and notices. The book, apart from its main purpose, is of value as a 
statement of views which can scarcely be at variance with those enjoying 
official favor in Italy. OLIVER J. Lissrrzyn 


La Réparation comme Conséquence de l Acte illicite en Droit international, 
By Ladislas Reitzer. Paris: Recueil Sirey, 1938. pp. 239. Fr. 60. 
Dr. Reitzer has made a most interesting—if somewhat doctrinaire— 
analysis of the nature of damages or reparation for an act in violation of in- 
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ternational law. Disagreeing with Kelsen’s thesis! that the use of force or 
sanctions becomes legitimate as soon as an infraction of international law 
has occurred, Dr. Reitzer maintains that international practice and prevail- 
ing doctrine state the problem as follows: by customary international law 
every state which considers itself injured by a violation of international law 
must have previous recourse to a demand for reparation before the use of 
force is licit. ‘Before sanctions are licit there must be: (1) an infraction of 
international law; (2) the refusal by the author of the illicit act to accord the 
reparation demanded.” (p. 48.) 

Turning then to the nature and extent of reparation for acts in violation 
of international law, Dr. Reitzer submits that a fundamental distinction must 
be made between the rules governing reparation secured by the diplomatic 
method (i.e., where a request for reparation is made by the injured party and 
. is accepted by the injuring party), and reparation awarded through the arbi- 
tral process. As to the former, he believes that customary international 
law permits the injured state to determine for itself the method and measure 
of reparation required; the discretion of the injured state is, in principle, 
unlimited; to say that certain demands are “exorbitant” or “arbitrary,” 
is to express a moral judgment that has no juridical pertinence to the issue; 
Austria-Hungary was thus juridically justified in declaring war on Serbia be- 
cause the Serbian reply to Austria’s demands was not “integrally affirma- 
tive.” (p. 136.) 

With regard to the rules governing the nature and extent of reparation 
awarded through the arbit#al process, Dr. Reitzer believes that by referring 
a dispute to arbitration or judicial settlement the parties substitute for the 
unilateral will of the injured state “the will and discretjon of a disinterested 
third person.” Dr. Reitzer’s somewhat extraordinary concept of the arbitral 
or judicial process leads one to wonder what réle international law plays in 
the matter of reparation. Surprisingly enough, however, he discovers cer- 
tain principes directrices in “the international arbitral law” of reparation as 
distinguished from “the customary international law” of reparation. His 
discussions of the problems connected with indirect damages, restitutio in 
integrum, interest, and measure of damages are sane, frequently suggestive, 
and give evidence of extensive research. 

One item about the book is sufficiently noteworthy to chronicle: although 
the book is published in France, the spelling of English and American cases 
and proper names is invariably correct. Herpert W. Bricas 


De Nederlandsche Rechispraak betreffende Internationaal Privaatrecht. (Met 
Interatuur, Verdragen, enz.). Eerste Deel: Rechisspraak en Literatuur. 
The Hague: Belinfante Bros., 1986. pp. viii, 760. Index. 

Supplement op Deel I, omvattende de jaren 1986 en 1987. The Hague: 
Belinfante Bros., 1938. pp. viii, 129. Index. 

1 Hans Kelsen, ‘“Unrecht und Unrechtsfolge im Völkerrecht,” Zettschrift fir öffentliches 

Recht, 1932, p. 481 ff. 


226 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


These volumes constitute a collection of Netherlands cases on private 
international law. The series was begun and the first volume published 
on the occasion of the twenty-fifth anniversary of the Netherlands branch of 
the International Law Association. The collection was prepared by Mr. 
N. Van Hasselt of the International Judicial Institute at The Hague, under 
supervision of a committee of the branch society. Grouped in chapters are 
the most important cases since 1900 which have arisen under each of the 
Netherlands codes and the treaties on private international law to which The 
Netherlands is a party. In addition there is a chapter on immunity and 
another on the relation of treaties to law. At the beginning of each chapter 
are brief introductory notes. 

Of chief interest to students of public international law are the chapters 
on immunity and the relation of treaties to law. The cases on immunity 
did not involve particularly novel situations and the decisions are not of 
great significance. The question of the relation of treaties to law has been 
the subject of much discussion in legal circles in The Netherlands during the 
past few years,! due to several important decisions of the High Court. The 
question involved in these cases was whether the law of 1933 with respect to 
the proportional division of cargoes in the interior shipping business was con- 
sistent with the principle of free navigation of Article I of the revised Rhine 
Treaty. The High Court assumed that the States General did not intend to 
set aside the treaty, in spite of the fact that by this construction it dras- 
tically reduced the application of the law. By a strained construction the 
High Court avoided the direct question, but the decision carries the implica- 
tion that the court is of the opinion that it must apply the law even if it is in 
conflict with an earlier treaty. 

A collection of cases is something of an innovation for The Netherlands and 
it is to be hoped that it will be followed by a collection of Netherlands cases 
on public international law. The collection, which has been carefully 
made, should serve a useful purpose. Each volume contains an extensive 
bibliography; the first volume alone contains a bibliography of no less than 
thirty-five pages. A. VANDENBOSCH 


L’ Evolution de la Jurisprudence Française en Matière de Conflit des Lois 
depuis le Début du XX* Siècle. By Jacques Donnedieu de Vabres. Paris: 
Recueil Sirey, 1988. pp. vi, 781. Fr. 100. 

In the year 1905 Henry Félix Auguste Donnedieu de Vabres published a 
doctor’s thesis in which he traced the evolution of the French conflict of laws 
during the nineteenth century. The work by Jacques Donnedieu de Vabres 
continues the story up to the present time. The earlier work described three 
periods—the first, from 1804-1840, emphasizing the territoriality of law; 

the second, from 1840 to 1874, emphasizing the autonomy of the will; and 


1See Handelingen der Nederlandsche Jurtsten—Vereentging (Proceedings of the Nether- 
lands Jurists Association), 1937, for an extensive discussion of the subject. 
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the third, from 1874 to 1904, emphasizing the personality of law. The 
period covered by this work is divided into two parts—one extending from 
the beginning of the twentieth century to the end of the World War and the 
second from that time until the present. In the first, the personal law 
reached its apotheosis—constantly displacing the territorial law. It is also 
the golden age as regards theoretical constructions of the conflict of laws. 
During this time many bold and comprehensive systems were formulated by 
the jurists, all in search of universal principles, without regard for the deci- 
sions of the French courts. It is also the time of the adoption of the Hague 
Conventions on Private International Law, based upon the principle of per- 
sonality (lex patriae) and conceived in the same spirit of universality. The 
exaggerated importance attached to the personal law did not fail to cause a 
reaction. The Hague Conventions did not work well in practice and were 
denounced by France in 1913 and 1916, except the one relating to civil 
procedure. The courts began to restrict the application of the national law 
by means of the doctrines of renvoi, qualifications and public policy. The 
renvot doctrine was invoked more extensively than before, enabling the 
French courts to apply their own law. The doctrine of qualifications was 
applied in new ways, so as to avoid the application of the foreign national 
law. To the same end resort was had more frequently than before to the 
public policy argument. Uncertainty and anarchy were the inevitable 
result. With a view of restoring some order and coherence in the decisions 
of the courts, the Comité Français de Droit International Privé was formed in 
1934. The committee seems to favor the restriction of the law of nationality 
by a more extensive application of the law of domicile, and, following the 
‘example of Anglo-American law, the separation of capacity from status, so 
as to submit the capacity to contract to the law governing the contract in 
general. In so doing the jurists accept the pronounced trend of the courts in 
the direction of the territoriality of law, but give to it a scientific basis. 
Donnedieu de Vabres ascribes the recent change of position by the French 
courts in dealing with the problems of the conflict of laws to a fundamental 
change of attitude with respect to the objectives of law in general. During 
the nineteenth century the interests of society were deemed to be best pro- 
moted by securing respect for individual rights and rights of property. 
Hence, from the standpoint of the conflict of laws, the application of a par- 
ticular law was deemed to depend primarily upon whether it affected persons 
or things. Today the stability and security of society is believed to rest 
upon a consideration of the welfare of society as an organic whole. In the 
conflict of laws, therefore, the application of law should depend, not upon 
whether it affects persons or things, but upon the social interest involved, 
which leads normally to the territorial law. Interests of commerce, on the 
other hand, require as far as possible freedom from the restrictions of the | 
local law, and for this reason the principle of autonomy plays with respect to 
them the dominant rôle today. 
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The work affords a most illuminating insight into the French conflict of. 
laws during the period covered, both from the standpoint of legal theory and 
positive law. Not only are the general trends of the law set forth in a bril- 
liant manner, but equally so their reaction upon the individual doctrines in 
the conflict of laws. Ernest G. LORENZEN 


Giurisprudenza Comparata di Diritto Internazionale Privato. Vol. Il. 
Rassegne di Giurisprudenza: Francia, Stati Uniti d'America. Edited by 
: Prof. Salvatore Galgano. Rome: Istituto di. Studi Legislativi, 1937. 
pp. vi, 370. Index. L. 180. 


Since 1927 the Italian Institute of Comparative Law has been pushing 
forward its ambitious program. For the first ten years various volumes 
were published annually in an Annuario di Diritto Comparato e di Studi 
Legislativi, of which the first part was devoted to doctrinal studies and 
bibliography in the field of comparative law, the second to legislation, and 
the third to court decisions. The legislation of the different countries ap- 
pears in a separate periodical since 1935, and the decisions of courts, likewise, 
since 1937. The first volume of decisions dealt with commercial, maritime 
and aeronautical law, industrial property and copyright law. The present 
volume, the second of the series, contains French decisions on the subject of 
the conflict of laws for the years 1982-1935, and United States decisions for 
the year 1932. .Of the French cases—164 in number—and selected by Pro- 
fessor Stefani of the University of Strasbourg, forty-three are reported in full 
and contain extensive critical and comparative notes written by Professor 
Stefani and by four other Italian and German experts in the field. The rest 
are given in head-note style, with briefer annotations. The subject-matter 
is indicated under the name of each case in four languages—lItalian, English, 
French and German, followed by a brief summary of the opinion in Italian 
and French. Thereupon the opinion is given in French, with a comment. in 
Italian. For the year 1935 all comments are in French. 

_ The American cases were selected by Professor Yntema and annotated by 
him, as well as by Professor De Nova of the University of Messina, a former 
graduate student of law in this country for several years on an Italian fellow- 
ship. The cases chosen for the year 1932 were four from the Supreme Court 
of the United States (Denver & Rio Grande Western R. R. Co. v. Terte, 284 
U.S. 284; First National Bank of Boston v. Maine, 284 U. 8. 312; Blackmer 
v. United- States, 284 U.S. 421; Bradford Electric Light Company v. Clapper, 
-286 U. S. 145), and two from the state courts (Slattery v. The Hartford- 
Connecticut Trust Company, 115 Conn. 163; Katakura & Co. Ltd. v. Vogue 
Silk. Hosiery Company, 307 Pa. 644). The text of the opinions appears in 
English, but the notes are in Italian, Professor Yntema’s comments, trans- 
_ lated into Italian, being followed by a short summary thereof.in Italian, 

English and German. The index appears in Italian, English, French and 
German. l 
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_ A reading of the volume fills one with admiration for the splendid courage 
shown by the Director of the Italian Institute of Comparative Law, Professor 
Galgano, in undertaking the various publications of the Institute on Com- 
parative Law. No other Institute of Comparative Law has undertaken a 
work of such magnitude, its aim being, as far as possible, to give all the ma- 
terials in Italian, English, French and German—a Herculean task, which is 
difficult of fulfillment. Most of the materials in the present volume appear 
in Italian, with the exception of the reported cases, which are given in their 
original language, and some of the notes, which are in French. It is to be 
hoped that more of the material will be given in the future in French and 
English, in order that the splendid work of the Institute may reach a wider 
circle of readers. ‘The cases included in this volume show a fine sense of 
discrimination in their selection. The notes and comments throw much light 
on the cases from a local, and often from a comparative point of view. 
ERNEST G. LORENZEN 


America Goes to War. By Charles Callan Tansill. Boston: Little, Brown 
and Co., 19388. pp. x, 731. Index. $5.00. 


On August 21, 1915, President Wilson wrote to Colonel House: 


1. The people of this country count on me to keep them out of the 
WaT; 
2. It would be a calamity to the world at large-if we should be drawn 
actively into the conflict and so deprived of all disinterested influence 
over the settlement. ° 


This important volume is a description of the various influences that op- 
erated on the President to produce that incalculable calamity. While the 
story is not new, Mr. Tansill’s account is so completely documented by 
reference to both public records and private memoirs that the burden of 
refuting it has been made difficult. And the story is depressing in the ex- 
treme, for it shows how certain chief advisers of the President were the 
primary agencies in misleading him and in urging him on to war. The in- 
fluence in this country of Allied propaganda, foreign and native, is not 
discussed. 

In particular, Mr. Tansill shows that President Wilson was misled into 
supposing that an American citizen had the right to travel unmolested on an 
armed belligerent ship, even one carrying munitions, until he was worked 
into the belief that in defending this preposterous claim he was ‘speaking for 
the rights of neutrals everywhere, rights in which the whole world is inter- 
ested and which every nation must wish to see kept inviolable.” (p. 348.) 
Congress, in the Neutrality Act of May, 1937, bas announced the almost 
self-evident fact that there is no such right; but in 1915 and 1916 certain 
United States officials strenuously asserted and defended it. Yet in April, | 
1915, when Bryan fought for ight and reason against the error, Mr. Wilson 
momentarily glimpsed the truth when he remarked that ‘Sf some British 
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merchantmen were known to be armed . . . the British authorization had 
in effect transformed all British merchantmen into public armed vessels 
and made them liable to attack as such.” (p. 255.) 

In January, 1916, after having taken determined positions in the Falaba, 
Arabic, and other cases, Mr. Lansing perceived the error and announced the 
conclusion that if British merchant ships persisted in arming, especially in 
the light of their orders to fire on submarines, they lost their immunity from 
unwarned submarine attack. But the perception came twelve months too 
late, for by that time the original error had gained such a footing that its 
perpetuation had come to be associated with the maintenance of the national 
prestige. Nor were those who desired to bring about American intervention 
slow in taking advantage of this fact. In February, 1916, Colonel House, 
then in London, where he was discussing American participation in the war, 
was deeply perturbed by the change of attitude of the President and Mr. 
Lansing on the legal position of armed merchantmen. The chapter “Colonel 
House blocks a path to peace” (Chapter XV), which is among the best in the 
book, shows how, to make matters worse, the President and Mr. Lansing, 
whose later position had encouraged Congress to consider the Gore-McLe- 
more Resolutions warning American citizens that they took passage on armed 
belligerent ships at their own risk, now felt impelled to use the whole prestige 
of the Administration to combat those resolutions. By a parliamentary 
device, and the suppression of a most important paragraph of Marshall’s 
Opinion in the case of the Nereide, the resolutiogs were defeated. In this 
connection it may be pointed out that Mr. Tansill might have quoted the 
British Admiral of the Home Fleet, the Earl of Cork and Orrery, who could 
not find that the sinking of a potential transport like the Lusitania (Royal 
United Service Institute Journal, May, 1936, pp. 276-277) was unjustifiable, 
and maintained that those who travel in such ships assume the risks. Mr. 
Tansill points out the further serious error on the part of the Administra- 
tion in assuming that the British and the German reprisals had no connec- 
tion, and that a professed neutral could tolerate the one and combat the 
other without impairing its neutrality. His book is devoted in large part to 
showing how, after October, 1914, the Administration became progressively 
unneutral, although President Wilson was not altogether shaken from his 
mooring until February, 1916. 

It is doubtful whether Cone Johnson drafted the note of September, 1914, 
which Colonel House, with the help of the British Ambassador, counter- 
manded, or the note of December, 1914, which seemed to indicate to the 
American people that their interests were being defended while assuring the 
British that their encroachments would not be too severely reprimanded. 
Mr. Tansill undertakes to show that much of the Administration’s protest 
. was designed for home consumption, whereas the higher officials did not 
disclose their plans for American entry because the American public had . 
still to be “educated” to their mission. His great contribution is in making 
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available so many private papers, American and European, including erst- 
while closely guarded decisions of the Neutrality Board. The German 
archives appear to have been usefully examined, for the American side of the 
story is dramatically supplemented by the German side. But Mr. Tansill 
not infrequently quotes manuscript sources, when the document is printed 
in Mr. R. S. Baker’s volumes of the Wilson Papers or in the Intimate Papers 
of Colonel House or other printed source. And in pointing out that the 
Civil War precedents were no authority for the “measures of blockade” 
adopted in 1915 (p. 215), Mr. Tansill fails to show in what respect they 
differed. Nassau was the port of entry on the tiny island of New Provi- 
dence, with no stock in trade, the shippers were directly interested in the 
through voyage, Charleston and Savannah were under blockade, and abso- 
lute contraband in the legal sense was alone seized. These distinctions have 
been worked out in books which were available to Mr. Tansill. 

In a work that gives the reader so much it would be captious to quarrel 
with details. Mr. Tansill in sprightly vein has given us a brilliant, scholarly 
study that will doubtless take its place among the indispensable literature of 
our time. EDWIN BORCHARD 


L Alliance franco-russe: Les origines du système diplomatique d'avani-guerre. 
By Baron Boris Nolde. (Institut d’Etudes Slaves de PUniversité de 
Paris, Collection Historique, VII.) Paris: Librairie Droz, 1936. pp. 
iv, 700. 7 
Ever since the publication in 1918 of the livre jaune which gave to the 

world the official account, from the French archives, of the Franco-Russian 

alliance, critical scholarship has awaited the defirfitive history of this 
remarkable instrument of pre-war diplomacy. Many, particularly Langer, 
have contributed to the general enlightenment, but a major synthesis from 
both Russian and non-Russian sources, public and private, has not hitherto 
been available. For such a task Baron Nolde is peculiarly fitted both by 

. position and by previous accomplishments in this field. In consequence he 

has brought together the salient data of twenty years of diplomatic history, 

from the deplorable disaster to the Second Empire to the conclusion of the 
alliance in 1891, surveying with a critical and discriminating eye the impor- 
tant new sources available, such as the Lamsdorff memoirs, the Staal and 

Nelidow papers, the personal files of de Giers, etc. The result is a work of 

fundamental scholarship, admirable in its precision, eruditely done in the 

best classical style, and giving an integral view not only of the Franco- 

Russian alliance but of the various other diplomatic combinations of the 

Bismarckian era as well. Written in an easy and engaging style, the narra- 

tive deals minutely with the various episodes in French, then Russian, 

diplomacy to demonstrate how the two countries, despite ideological differ- . 

ences, came to correlate the larger outlines of their foreign policies. 

Nolde’s distinctively Russian perspective operates to make clear, after 
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the lapse of almost half a century, certain persistent motifs in Russian 
diplomacy, whether under Tsarist or Soviet régimes. Thus, after 1891, 
Russian diplomacy bent every effort to formulate, in precise juridical ter- 
minology, the casus foederis, particularly as regards the definition of aggres- 
sion. It would appear that the London Convention of July 3, 1933, defining 
aggression has a long and honorable ancestry behind it, and that Tsarist 
statesmen, no less- than the present holders of power in the Kremlin, have 
powerfully contributed to its ideology. 

The reviewer, while amply satisfied with the basic interpretations, fedik & 
certain regret that the perspective and approach of the distinguished author 
precluded a greater appreciation of the réle of minor ‘nationalities in the 
whole hectic evolution of diplomacy from San Stefano to the Cretan war. 
Again and again there is covert reference to nationality questions, but always 
there is evidenced the failure—characteristic of the Imperial régime—to 
cope with the problem fundamentally or forthrightly. This distortion in 
perspective is virtually the only significant defect in an otherwise magisterial 
volume. Maxusonn W. GRAHAM 


Italy at the Paris Peace Conference. By René Albrecht-Carrié. (Published 
for the Carnegie Endowment for International Peace in the series: Paris 
Peace Conference, History and Documents.) New York: Columbia 
University. Press; London: Oxford University a 1938. pp. xvi, 575. 
. Maps. Index. $5.25. 

The book deals with the negotiations anean the claims put forward by 
the Italian Government at the Peace Conference in 1919. - An introductory 
section’ provides a netessary background by explaining the genesis and con- 
tent of the Treaty of London (1915) and certain events during the war. The 
story of.the negotiations begins before the Conference with the discussion of 
the Fourteen Points by the Supreme War Council in October and November, 
1918, and it is carried beyond the Conference to the Treaty of Rapallo ar- 
ranged between the Italians and the Yugoslavs on November 12, 1920. As 
was the case at the Conference, attention is centered chiefly on the bounda- 
ries of Italy and particularly on the Adriatic problem. Two chapters are 
given to colonial questions. A number of maps illustrate the text, and an 
appendix contains many. pertinent documents. 

_ The treatment is the most thorough and comprehensive which the subject 

as a whole has yet received. It is based upon a study of the greatest and 

most significant part of the available material, though, as the author recog- 
nizes, important Italian, French and British records may still be forthcom- 
ing. Some relevant American ‘evidence is also lacking. There are, for 
example, several memoranda submitted to the American Commissioners by 

. their territorial experts to which no reference is made, though many docu- 

ments of this type have been utilized. If these sources become accessible, 

they probably will not change the main outlines of the story, but they may 
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give a different emphasis to some factors and alter the significance of certain 
events by providing them with a new correlation. Mr. Albrecht-Carrié’s 
implication that an American commentary on the Fourteen Points placed 
before the Supreme War Council in October, 1918, left Wilson little freedom 
to deny the Italian claim of a frontier on the Brenner (pp. 63-66), provides 
an example. The attempt of the President to consult his territorial advisers 
with regard to the question on December 12 seems to indicate that he did not 
then feel himself bound to any given solution, and a statement made to two 
of his territorial advisers on May 18, 1919, implied that he had thought him- 
self free to advocate another boundary, had he desired to do so, when he 
committed himself to the Brenner. Additional material might also give a 
different color to portions of the account. For what occurred in the Ameri- 
can Delegation much reliance is necessarily placed upon the diaries of Messrs. 
Beer and Miller, whom the author designates as favorable to the Italian 
claims (pp. 119, 187). H the recollections of other experts should become 
available, they might place some events in a different light. 

The author displays a sympathetic understanding of the positions of the 
several parties to the negotiations, which is without bias. His critical 
judgments are generally sound, and if a few of them seem to lack sufficient 
evidential foundation, they do not appear to be actuated by any spirit of 
partiality (e.g., p. 200). Some significant mistakes which probably could 
have been avoided by a more careful collation of the available evidence may 
be illustrated by his treatment of the Italian memorandum of claims. The 
original copies of the English translation supplied to the American Delega- 
tion by the Italian Delegation bore no date. The memorandum was placed 
before the Council on March 11. The'author assigns fo it the date of Feb- 
ruary 7 (p. 96). This makes it appear that the Conference was acquainted 
with the terms of.the Italian claims before it learned what frontiers were 
sought by the Yugoslavs, and throws several other events out of their 
chronological order. The author expresses a difficulty in understanding 
why Fiume was included in the Italian claims (p. 102), which, in view of- his 
knowledge of the growth of Italian public opinion concerning that city, 
probably would have been removed had he been aware that the memorandum 
was first made public more than a month later than the date which he as- 
eribes toit. He is also led to assume the existence of a second Italian memo- 
randum of claims dated March 11 (pp. 117, 426). Errors of this type are not 
numerous, and such limitations as exist in the exposition of the subject are 
mainly not of the author’s making. We are not likely to have a better study 
until much more material has become available. W. E. LUNT 


L’ Europe et.la Question Coloniale. Revendications coloniales allemandes— 


Aspirations coloniales polonaises. By Gilbert Maroger. Paris: Recueil , 


Sirey, 1938. pp. x, 464. Index. Fr. 55. | 
This study was published after the author had made investigations under 


234 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the auspices of the Centre d’ Etudes de Politique Étrangère at Paris and the 
Rockefeller Foundation. The first part of the volume is devoted to a re- 
view of the provisions of the Treaties of Peace relating to the colonies of the 
defeated Powers. There is a discussion of historical conditions at the time 
of the transfer of sovereignty, the legal position of the present régimes, the 
competence of holders of mandates, and the international guaranties in favor 
of third states. In Part Two there is an examination of the present colonial 
claims of Germany and Poland and a discussion of the attitudes of Great 
Britain, France, and Belgium regarding these claims. Suggested solutions 
of the problems raised by colonial claims are set forth in Part Three. Pages 
417 to 434 carry useful annexes giving figures on the various colonies (areas, 
population, value of imports and exports, pertinent treaty provisions, princi- 
pal products, etc.). There is a good bibliography. 

The author presents a detailed, well-documented account of development 
of German colonial claims heading up with the German Colonial League, 
founded in 1933, and the work of General Von Epp. Hestates (p. 326) that a 
transfer of sovereignty of a mandated area would require “adhesion of the 
Principal Allied and Associated Powers as well as that of the League of 
Nations,” and in view of the assent given by the United States to various 
mandates by treaty, any modification of the régime of mandates would also 
require the consent of the United States. 

In a conclusion the author states that it is puerile to believe colonial con- 
cessions would purchase peace; security, he thinks, is not for sale. “Tt is 
profoundly regrettable that technical diplomatic problems relating to col- 
onies and problems regarding the rare regions of the globe yet open to a 
European mission, should be turned over to the hazard of the exigencies of 
‘ideological conflicts,’ conflicts of ‘complexes’ of superiority or inferiority 
from which Europe runs the risk of never being healed.” In the conflict 
of the “haves” and “have nots” new essentials should be attached to national 
power, viz., national riches on one hand, and national honor on the other. 
The term “national honor” should have preference to national “prestige.” 
The most express reserves must be made regarding the importance of aid that 
may be given to an economy such as that of Germany today by means of the 
former colonies of the Reich. It is essential that any Power that has colonies 
in Africa must be able to maintain order over a long period of time; immedi- 
ate interest of this or that Power is not enough. ‘The general interest also 
must be served. 

One’s curiosity is somewhat aroused by the choice of the claims of Poland 
rather than those of other European states. But the fact that M. Maroger 
limited his field has permitted a more detailed study of basic problems com- 
mon to all mandates and colonial claims. The author has produced a timely 


. book containing many references to leading books and articles on colonial 


questions. Since the study was completed in May, 1938, it is post-Anschluss 
and pre-Munich. It now may be said that Germany is pushing her colonial 
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claims with increasing boldness, and this volume will prove exceedingly 
helpful to all statesmen and students of problems relating to mandates and 
colonies. J. Evaann HARLEY 


Foreign Policy in the Making. By Carl Joachim Friedrich. New York: 
W. W. Norton & Co., 1938. pp. ii, 298. Appendices. Index. $3.00. 
This is an unusually interesting book. Its analyses gre detailed and illu- 

minsting; its many historical illustrations of current international problems 

are rich in realism and in reasonable interpretation. Its sub-title, “The 

Search for a New Balance of Power,” was doubtless suggested by the hope 

that such a search, if pursued through the lessons of the past, can succeed. 

The author himself has modestly refrained from claiming that he has found a 

new balance that will really stay balanced. 

The first four chapters of the book discuss the respective réles of democracy 
and dictatorship in foreign affairs, and reveal eighteen reasons why neither 
the people nor the dictators have established a permanent balance of power. 

The next five chapters list seven reasons why the League of Nations has 
failed as a “balance of power,” and eleven reasons why the balance has not 
been restored since the World War. They cite also an impressive array of a 
full score of political and economic attempts since that war to restore the 
balance, with special reference to the payment of reparations, the repayment 
of the war debts, the Locarno arrangements, and the fiasco of disarmament. 

The moral of the whole dismal story of failure would appear to be, in Pro- 
fessor Friedrich’s opinion, that the balance of power is still an essential in 
international government and relations, but that it cannot be permanently 
achieved without a “balancer.” Precisely who or what Shall be the adequate 
balancer, and what shall be the nature of the power which this balancer shall 
use to keep the scales even among the Great Powers, he does not attempt to 
state or elucidate. He evidently considers that a knowledge of past attempts 
at a balance of power and the reasons for their failure is the necessary pre- 
requisite to solving the problem in the future. It is possible, of course, to 
draw another conclusion from his graphic survey, namely, that a balance of 
power is an unreal will-o’-the-wisp which cannot possibly lead the world into 
stable peace and prosperity. Wruu1aM I. Hou 


L’ Angleterre et la Sécurité Collective. By Jean Schwoebel. Paris: Recueil 

Sirey, 19388. pp. 434. Fr. 60. 

This is a timely and worth-while book, for it really amounts to a study of 
the reasons for the failure of collective security. It starts from the realistic 
viewpoint, undoubtedly true, that a nation is interested in collective security 
to the extent that its own national security is menaced. Historically, Great 
Britain has tended to be isolationist: Castlereagh (p. 32) was unwilling to 
take on any commitments or guarantees. The World War was hardly 
finished before Great Britain abandoned the concept, born during the war, ` 
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‘of efficacious:repression of war-makers, md adopted in the Covenant of ihe 
League an elastic system of engagements which threatened her sovereignty 
as little as possible (p. 256). The Geneva Protocol and its fate caused a 
great diminution of British interest. This was due, first, to the hostility 
shown by the Dominions toward taking on any further burdens; to press-the 
matter would have endangered the unity of the Empire (pp. 275-284): : It 
was due, in the second place, to the refusal of the United States to share in 
the work of the League of Nations.: This factor he describes as determining 
(pp..86, 284), and, indeed; it appears on page after page. “Even the objec- 
tions raised by the Dominions (p. 151) are based partly upon the absence of 
the United States.. When. to this was added the surprising refusal of France, 
hitherto the champion.of collective action, to support vigorously economic 
sanctions against Italy (pp. 348, 363), the British gave up hope, and turned 
into the path which led (after the date of this book) to Munich, It would be 
an error, the author insists, to expect more from Great Britain than a spirit 
of coöperation and an eae mobilization of her resources. against an 
immediate menace. . 
Some eighty pages discuss the traditional piy of Britain, and her share 
_ inthe making of the League.of Nations. .The book is then divided ‘into 
three parts: Great Britain against Collective Security, 1919-1933; Evolution 
of the British Attitude, 19383-1936; Abandonment of Collective Security, 
1936-1938.. It is a critical and objective study, worthy of réading by all wap 
are interested in the proper of international government. 
CLYDE RaaræroN 


Thé: Monroe Doctrine, 1867-1907. By Dexter Perkins. (Albert Shaw ie 
tures on Diplomatic History, 1937, Page School of International. Rela- 
. tions.) Baltimore: 4 ohns Hopkins Press, 1937. . pp. x, 480. laces 
$3.50. ... 
~ Professor-Perkins has again mended a great service in his réle as ikioran 
of the Monroe Doctrine. Pursuing the same method of treatment-as in his 
earlier volumes (The Monroe Doctrine, 1823-1826 (1927)-and The Monroe 
Doctrine, 1826-1867 (1983), reviewed in this JOURNAL, Volumes 22 (1928), 
p. 226, and 28 (1934), p. 199), he has used the available printed materials, 
primary and secondary, and has examined the.archives of Great Britain and 
Germany but, apparently, not those of any Latin American state. ne 
The present volume may be divided into two parts: the first, followante: the 
Maximilian episode (which concludes the second volume), involves the vari- 
ous “‘enunciations” and interpretations from Grant to Harrison; the second, 
what was a veritable renaissance of the doctrine under Cleveland and Roose- 
velt; as is evidenced by the bulk of literature upon the Monroe Doctrine after 
the Venezuela episode.of 1895, even to the revamping by many writers of the 
spurious Treaty of Verona of 1822, reprinted by Snow (1894). -Careful as 
the writer is in his investigations and use of materials and admirable as is his 
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narrative, one rises from the reading of this volume with an impression, not 
altogether pleasant, of a. rather unrealistic superiority in Judgment over most 
of those who have had the responsibilities for the conduct of foreign relations 
during the past seventy years. The almost unvarying record of error begins 
to be a bit depressing. One does not have to be an “imperialist” or an 
“interventionist” to feel so. By the mere doctrine of probabilities, the 
State Department should have rung the bell oftener during this long period 
than it seems to have done, according to this volume. Finally, considering 
the present state of the world, and with all eyes recently directed toward 
Lima, what may one say as to the author as prophet? 

If one projects one’s gaze into the years beyond 1907, one perceives 
that, in its original form, in its legitimate construction, it was no longer 
relevant. A Europe in perpetual crisis, . . . in the pangs of recon- 
struction, in the grip of depression, in the tension of new rivalries and 
new armaments, could be no threat to the proud and growing nations of 
the New World. An America raised to the first rank among the states 
of the globe needed not to reiterate its principles, or argue its power: 
its position in the Western hemisphere was secure for a long age to 
come. (p. 465.) 

On the contrary, not since the doctrine was first stated has. there been 
greater need of it, and with the excrescence of intervention happily lopped 
off, there never has been a time when it has seemed more popular in the 
Western Hemisphere. Someone once wrote a book and called it The Monroe 
Dectrine, an Obsolete Shibboleth! J. S. REEVES 


Latin America and the United States. 3rd ed. By Graham H. Stuart. 
New York and London: D. = Peon EONI Co., 61938. pp. xii, 510. 
Index. $4.00. 


Professor Stuart’s book, long nies as one of the best histories of our 
relations with Latin America, is brought up to date in the new edition, but 
otherwise not greatly changed. The new material includes a good account 
of the Seventh Pan American Conference and the Conference of 1936 at 
Buenos Aires, and a somewhat less satisfactory treatment of recent develop- 
ments in our relations with individual countries. The earlier chapters, with 
their scholarly and admirably concise account of nineteenth century rela- 
tions, required little revision, and the sections describing events down to 
1928 differ little from those in the second edition. The lists of supplemen- 
tary readings, a very useful part of the book from the standpoint of the 
teacher and the student, have been enlarged to include recent publications. 

Accurate information about very recent events in the smaller Latin Ameri- 
can countries is difficult to obtain, and there are a few places where the 
author’s statements are inexact, or at least open to dispute. American 
financial control in Haiti, for example, has not been abolished, since the 
plan to transfer the administration of the finances to the National Bank has 
not been carried out. ‘The importance of President Hoover’s good-will trip 
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to Latin America in connection with the final settlement of the Tacna-Arica 
dispute is overemphasized, and Secretary Kellogg, who is harshly dealt with 
in other respects also, is hardly given his full meed of credit for conducting 
the long and difficult negotiations which made the settlement possible. In 
. the main, however, the new material has been prepared with the same care 
and accuracy which characterized the earlier editions. 

The least satisfactory portion of the book is that which deals with the 
history of Argentina, Brazil, and Chile. As a picture of the social and 
political development of the countries involved, these three chapters are 
painfully inadequate, even though the author’s purpose was to give only the 
briefest sketch as a background for his account of diplomatic relations be- 
tween their governments and that of the United States. 

. Dana G. MUNRO 


The United States and Santo Domingo, 1798-1878: A Chapter in Caribbean 
Diplomacy. By Charles Callan Tansill. Baltimore: Johns Hopkins 
Press, 1938. pp. x, 487. Index. $3.50. 

In this volume of ten chapters Dr. Tansill continues the illuminating 
scholarly treatment of American policy in the Caribbean, which he began in 
his earlier monograph on The Purchase of the Danish West Indies. After an 
introductory chapter on “The Call of the Caribbean,” he presents a chapter 
on the Anglo-American codperative concerted action, under President 
Adams, in connection with the British negotiatipns with Toussaint-Louver- 
ture through the Maitland mission, and another on the later breakdown of 
this concerted action under Jefferson who had little regard for Toussaint and 
offered no oppositioh to the plans of France to regain its lost colony. In 
Chapter IV, extending to 1850, he presents a study of the American official 
attitude toward the difficult problem of Haiti after the successful negro re- 
volt. Init he makes a contribution to the American policy of recognition of 
states. In Chapter V he treats the Whig policy of joint mediation and other 
subjects of the period of 1849-52, characterized by American abandonment 
of isolation and the advocacy of a policy of international codperation in 
mediation between Haiti and San Domingo. In Chapter VI he considers 
chiefly the policies under Pierce and Buchanan, influenced by the interesting 
special missions of W. L. Cazneau (and wife) to San Domingo, by problems 
of the latter in relation to Haiti, and by evidence of Spanish plans for a pro- 
tectorate. In Chapters VII and VIII he treats the diplomacy of the ‘“‘many- 
sided” Seward who, while opposing French intervention in Mexico, favored 
international concerted action to secure peace in Haiti. In Chapters IX and 
X on the policy of the Grant Administration he presents much new material, 
and contributes a fresh interpretation of events previously treated less ade- 
quately by other writers. In the final chapter he traces the motives and 
influence of Charles Sumner and others in defeating Administration plans 
for annexation of Santo Domingo. | 
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The author has based his narrative largely on manuscript archives of the 
Department of State and other American source materials, but his footnotes 
indicate that he has had access to original official records of other countries, 
especially those of Great Britain. The book is a distinctly valuable contri- 
bution to American diplomatic history. It is well written, readable, and 
practically free from typographical errors, except for one slip in the use 
of ‘allusion’ for “allusion” on p. 448. It is well equipped with copious foot- . 
notes and a satisfactory index, but has no general bibliography. 

. J. M. CALLAHAN 


Japan in China. By T. A. Bisson. New York: Macmillan Co., 1938. 
pp. xiv, 417. Index. $38.00. 


Of the many books dealing with recent events in China and Japan, this 
volume, in the opinion of the reviewer, furnishes the best factual account of 
what has happened and is happening in those countries. Although, in this 
statement, the emphasis appears to be laid upon the word factual, in truth 
the value of the volume is much more than this, for the significances of the 
facts are clearly pointed out and, by correlating these, general tendencies and 
probable outcomes are indicated. Thus, while it cannot be said that Mr. 
Bisson has presented a distinctively new estimate of the situation in the Far 
East, he has certainly succeeded in bringing within the compass of a single 
medium-sized volume the facts and forces which need to be known in order 
that a just and intelligent opinion may be formed regarding the present un- 
declared war in China. 

Throughout, the book bears evidence of an honest, impartial attempt upon 
the part of Mr. Bisson to give the facts as he has personally seen them or has 
learned of them from authentic sources. These facts, it may be said, fully 
sustain the reports that have come to other countries of the horrible cruelties 
wantonly inflicted upon the Chinese people—men, women and children—by 
the Japanese soldiery. 

Among the interpretative or explanatory chapters, especially interesting 
are those dealing with the revival of Chinese nationalism, the unification of 
China, the political crisis in Japan and her drive toward fascism. Particu- 
lar mention should also be made of Mr. Bisson’s last chapter in which he 
deals with developments in Manchukuo—developments which, he implies, 
indicate what is likely to happen in such other portions of China as Japan 
may succeed in bringing under her control. The record presented is one 
that is neither encouraging to the Japanese nor calculated to win the com- 
mendation of other peoples. W. W. WiILLouGHBY 


The Education of a Diplomat. By Hugh R. Wilson. With an Introduction 
by Claude G. Bowers. New York, London and Toronto: Longmans, 
Green and Co., 1988. pp. xvi, 224. $2.50. 


This delightful book seems to put us in personal contact with a man who 
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has had a very wide, practical experience in diplomacy. He makes us feel 
that in a very large measure he shares it with us. Those who are not famil- 
lar with the diplomatic service will obtain from Ambassador Wilson’s account. 
an unusually accurate understanding of its opportunities as well as of its 
limitations; but those who have a professional interest will be especially 
gratified. The author’s frank narration of many incidents of real signifi- 
cance brings out the importance of an understanding of the practice of 
diplomacy. ay 

From time to time in the course of his narrative, Ambassador Wilson indi- 
cates needed improvements in our Foreign Service, as when he suggests 
(p. 21) the importance of increasing the allowances for entertainment in 
order to put our diplomats on a par with the representatives of other coun- 
tries, and in order to make it possible for men without private fortunes to 
accept an appointment to any post. This reform will broaden the base of 
choice for the selection to more expensive posts to the great benefit of the 
service. 

Probably a book so frank could not have been written had not the World 
War come to make all our pre-war experiences something apart from the 
responsibilities of today. We understand, but we regret that Ambassador 
Wilson cannot tell us of his further experiences in the several very important 
post-war positions which he has filled in the Foreign Service and in the De- 
partment of State. All in all this is a delightful and instructive volume. 

| ELLERY C. STOWELL 


BRIEFER NOTICES 


Nations et Droit: Le développement du droit international entendu comme 
développement de VE tat. By Umberto Campagnolo. (Paris: Librairie Félix 
Alcan, 1938. pp. viii, 305. Fr.50.) Originally designed as part of a larger 
work on La norme juridique et le droit international, the material in this 
volume deals with the concept of international law in relation to law in 
general, and offers a theory of the development of the former in relation to 
state sovereignty. Quoting from representative writers, Dr. Campagnolo 
criticizes both monist and dualist theories, and endeavors with some effec- 
tiveness to show that neither of these groups has a completely satisfactory 
explanation of international law as related to municipal law. His:‘own argu- 
ment is: that the state represents law; that the state exists only in relation to 
its subjects; that the subjects of law (either international or municipal law) 
are always human beings; and that international law is that part of ‘state 
law which regulates the conduct of citizens toward foreigners. He finds a 
compatibility between the existence of a number of ordres juridiques souve- 
rains and the unity of the science du drott. The work being theoretical, the 
author does not (as he explains at page 224) support the argument with 
documentation. He regards international law as an historical reality (pp. ` 
129, 204, 205), and takes issue with some of its well-known négateurs. In ` 
developing a thesis as to the development of international law, he finds 
useful the Roman concept of jus gentium. The phenomena of imperialism, 
federation, and the League of Nations are examined from the point of view 
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of their juridical significance. The chief value of the work seems to the 
reviewer to lie in its analysis and criticism of current theories. 
Rosmer R. WILSON 


Die I niervention im Völkerrecht. By Hermann Mosler. (Neue Deutsche 
Forschungen, Band 159.) (Berlin: Junker and Diinnhaupt, 1937. pp. 89. 
Rm. 4.) The author gives us an historical introduction reaching back to the 
practice of states in the ancient world. When he eventually reaches the 
topical consideration, he briefly considers intervention: involving constitu- 
tional questions; in the case of internal disturbances; for the protection of 
minorities; in favor of races placed under special regulations; relative to 
armament; to maintain the balance of power; with a civilizing mission; on 
the ground of humanity; to suppress slavery and social evils; in favor of 
religious freedom; and when based upon a treaty provision. Itis interesting 
to note in this German text, published before the recent anti-Semitic severi- 
ties in the Third Reich, the statement that intervention on the ground of 
- humanity is today recognized when occurrences within another state are in 
blatant opposition to the generally recognized principles of humanity (p. 63). 

This brief study of intervention is based upon a careful examination of the 
practice of states and the available literature. That it is published by a 
German scholar should render it of especial interest at this time. 

ELLERY C. STOWELL 


The “Navicert” System oe the World War. By H. Ritchie. (Wasb- 
ington: Carnegie Endowment for International Peace, 1938. Monograph 
Series, No. 2. pp. x, 83.) This little monograph describes the nature and 
operation of a system whereby particular consignments of goods to neutral 
countries adjacent to enemy territory during the World War were certified 
as innocent goods by the British Government before they were shipped, and 
assured a certain immunity from interference during the voyage. The 
author was formerly associated with the British Foreign Office, and the mono- 
graph, based on data which he obtained from the official files, is a statement 
from the British point of view of the way the system was operated by the 
British authorities. The system grew out of reprisals against the German 
submarine campaign against merchant ships going to Allied ports, and forms 
an important precedent in the melancholy history of belligerent interference 
with neutral trade. The attitude of the neutrals toward the system and the 
methods by which they were brought to accept it in connection with the 
rationing of supplies is not fully reported. It, of course, was a part of the un- 
precedented “‘blockade measures” of the British Government aimed to cut 
off trade with the Central Powers. L. H. Woo.sry 


Co-operation or Coercion? By L. P. Jacks. (New York: E. P. Dutton & 
Co., 1938. pp. xx, 153. 32.00.) The author, well-known English scholar 
and editor of The Hibbert Journal, sets forth in this book arguments for the 
principle of the good bargain as a substitute for the military clauses of the 
Covenant of the League of Nations. He proposes that the League dissociate 
4 itself from all aspects of a fighting alliance and reconstitute itself in terms of 
{ consent rather than of- coercion. Granting that there is no infallible method 
for preventing war, he devotes ten chapters to criticisms of any general com- 
bination of armed force for the purpose. There are seven other chapters 
setting forth his constructive proposals, the last dealing with the lessons 
taught by the American statesmen who at Philadelphia in 1787 engaged in 
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the very difficult task of combining the thirteen quarrelsome States into a 
federal Union or league. 

Dr. Jacks is one of the too few students of history who have discovered 
that those men in 1787 met a plan to introduce into the Constitution a 
threat analogous to Article XVI of the Covenant of the League (a clause 
assuming possible bad faith on the part of one or more of the States, and 
threatening the delinquent with coercion by the armed combination of the 
others—the many against the one), then hotly debated and, in the upshot, 
decisively rejected it. He does not believe that the difficulties facing a union 
among the European states today, hard set in the agsertion of national 
sovereignty, and armed to the teeth for asserting it, are immensely greater 
that those that faced George Washington, James "Madison and the rest, 
except for those who would base the e of Nations on coercion. He 
says: “What was a mad project for the erican States in 1787 is a far 

_ madder project for the European States in 1937.” He goes on to say that 
forms of international coöperation and the means for achieving it, unknown 
and undreamed of in 1787, are now awaiting a statesmanship wise enough to 
make the most of them. To put the rule of law under the protection of forces 
which involve the massacre and torture of defenseless populations is to put it 
under the protection of the devil. Whether used by an aggressor or against 
him, these forces are utterly damnable. Dr. Jacks has thought out the 

roblem of an international military force with clarity. His conclusions, set 
forth i in an easy flowing style, strike this reviewer as sane and useful for 
anyone interested in these aspects of the behavior of states. 
ARTHUR DEÐRIN CALL 


A Liga das Nações, Constituiçao, Estrutura e Funcionamento. By Renato 
Almeida. (Rio de Janeiro: Editéra 8. A. A Noite, 1938. pp.. vi, 342. 
$3.00.) This sympathetic and yet critical study of the League of Nations is 
by an official of the Brazilian Foreign Office, well known in his own country 
for his literary versatility. In the twenty chapters of the present work the 
author gives a well-documented account of the organization and structure of 
the Geneva organization. The six pages of bibliography cover a wide range 
of European and American works and numerous official publications, both of 
the League of Nations and member governments. An index would increase 
the book’s usefulness as a work of reference. 

In his interesting concluding chapter entitled “The Reform of the League 
of Nations,” Dr. de Almeida tries to throw light on the answer to the riddle of . 
the future of the League. Attributing the failure of the League to prevent 
war chiefly to its lack of universality, he points out that the future success.of 
the organization will depend upon whether a formula is found by which 
either abstaining states may be persuaded to join, or coöperation of non- 
members may be secured through regional understandings like the Briand- 
Kellogg Pact and the Treaty of Rio de Janeiro of October 10, 1933. The 
author also sees a need for clarification of the obligations of member states. 
He cannot conceive of a successful League if the organization is divested of a 

\ political character. An optimistic note pervades the work, and despite the 
low esteem in which the League of Nations is now held in many quarters, Dr. 
de Almeida maintains that “The League of Nations, notwithstanding the 
imperfections of the Pact, and above all, of its execution, still is the collective 
instrument available to the peoples of the world to assure peace, prevent war, 
and to promote coöperation among nations.” 

In an interesting preface, Dr. Afranio de Mello Franco, sometime Minister 
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of Foreign Affairs of Brazil, reiterates the defense he made of the position of 
Brazil when, as-head of that country’s delegation at Geneva, he gave notice 
of his government’s withdrawal from the League. He maintains that subse- 
quent events have justified Brazil’s opposition to the granting of a permanent 
Council seat to Germany, which he maintains was promised without Brazil’s 
knowledge and in derogation of the principle espoused by his government 
that the Americas were entitled to a permanent seat. 
Freppric WILLIAM GANZERT 


La Collaboration dans Application des Sanctions prévues à l Article 16 du 
Pacte de la Société des Nations. By Raphael A. Levitch. Preface by Mau- 


ciling sovereignty with collective international action can nowhere be better 
studied-than in the theory and practice under Article 16 of the League of Na- 
tions Covenant. Mr. Levitch does not adopt the position recently set forth 
by Sir John Fischer Williams that “the duty to take action under article 
16” rests “on the general body of the League” (International Affairs, March, 
1938, XVL, p. 199). Butin taking the more orthodox view that the obliga- 
tion to act rests with the members of the League individually (p. 45), Mr. 
Levitch recognizes that the success of such action depends on effective 
collaboration. 

The body of the study consists in an examination of the League doctrine, as 
set forth in various reports and resolutions, and its practice in the Ethiopian 
case with respect to the methods of achieving collaboration on three matters: 
(1) to determine whether there has been a breach of Covenant; (2) to coördi- 
nate economic or military measures against the aggressor and their with- 
drawal; (8) to extend mutual assistance among the states so acting. In 
conclusion the author finds hat the methods of codrdination did achieve a 
common decision that Italy was liable, and common action in applying the 
sanctioning measures recommended without great delay. Mutual assistance 
among the sanctioning Powers was less satisfactory, but, the failure of sanc- 
tions in the Ethiopian case was not, he thinks, due to a lack of collaboration. 
It lay in the realm of politics rather than in that of procedure. 

ni R E A E QUINCY WRIGHT 


International Sanctions: A Report by a Group of Members of the Royal 
Institute of International Affairs. (New York, London, Toronto: Oxford 
University Press, 1938. pp. x, 247. Index and appendices. $5.00.) This 
volume does not attempt to analyze exhaustively the League’s experiment 
with sanctions against Italy in 1935-1936, and the work is much less preten- 
tious than the title would seem to indicate. There is first a slightly more 
than cursory examination of the purpose of sanctions, whether preventive or 
punitive; then follow some probings into such matters as the feasibility of 
various types of codperative international force. The bulk of the book is 
devoted to a description of the kinds of measures applied against Italy, with 
conclusions and comments to the effect that sanctions were not really tried. 
The chapters on oil and public opinion stand out as genuine contributions to 
a, knowledge of the subject. The latter especially is to be noted for its keen 
appraisal of the difficulties of gaining steady and continuous public support 
for sanctions in the enforcing states, and of the stimulus to patriotic action 
provided by sanctions in the state against which they are applied. In the 
main, however, the study merely touches upon the fundamental issues and 
does not pretend to give a thorough account of the Ethiopian crisis. Itisa 
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handy survey with tentative conclusions, but the complete and definitive 
work on the subject remains to be written. Payson S. WD 


National Airlegislations and the Warsaw Convention. By D. Goedhuis. 
(The Hague: Martinus Nijhoff, 1987. pp. viii, 348. Index, Gld. 7.50.) 
This volume is a continuation of the author’s excellent work on the unifica- 
tion of the law relating to international carriage by air; an earlier volume on 
La Convention de Varsovie of October 12, 1929, was published in 1933. In 
the first chapter, the law relating to the liability of carriers by air is sum- 
marized for each of thirty-eight countries; a second chapter is devoted to 
detailed comment on the provisions of the Warsaw Convention now in force 
for some thirty-two states. The author sought “to demonstrate the neces- 
sity of a uniform regulation of the liability of the air carrier, not only in inter- 
national but also in national air commerce’’; he points out that in a number 
of countries the national rules have already been brought into conformity 
with the international rules. He concludes that the Warsaw Convention 
has effected a successful compromise between Anglo-Saxon and Continental 
law, and has struck a “right balance” of the interests of the carrier and his 
patrons. The volume is a welcome addition to the growing library of spe- 
cialized studies of international legislation, and it shows how such legislation 
is remaking not only international, but also national law. 

Manay O. Hupson 


The Mediterranean in Politics. By Elizabeth Monroe. (New York: 
Oxford University Press; London: Humphrey Milford, 1938. pp. x, 259. 
Index. $4.00.) The author divides her subject into five main aspects, each 
being dealt with in a separate chapter, to which are added two other chap- 
ters, three sets of tables and six maps. Almoststhe same number of pages is 
devoted to the British, French and Italian interests; those of Turkey, Egypt 
and Spain are given considerably less. The author indicates that the in- 
. formation set forth,in the book is based on two journeys made in 1937 and 
again in 1988, and that the Rockefeller Foundation financed and advised her 
throughout these travels. This is not a book for experts of the Navy or 
Army, nor for diplomatists. It will be useful to the serious reader—the 
university student—but the average reader may not be so interested. Be- 
cause of the poor maps and the statistical tables, the book must not be read 
in the hopes of finding the history, economic or political, of the Mediterran- 
ean, though there are short pithy passages which indicate that the more re- 
cent current of events has been surveyed by the author. The index contains 
no reference to the Berlin Conference, nor to the Salisbury-Waddington 
conversations and their effect upon French developments in Tunis and 
Algeria, which were a source of Italian irritation for some considerable time. 
Neither does the author completely grasp the effect of the arrival of German 
troops at the Brenner Pass, after taking over Austria, upon the German- 
Italian relations. But none the less the author writes smoothly, and is not 
inclined to force views on the reader, a commendable trait when dealing with 
the intricacies of policies, foreign and commercial, of six Powers interested in 
the future of the Mediterranean. Borp CARPENTER 


The United States Government and Latin American Independence, 1810- 
1880. By James Johnston Auchmuty. (London: P. S. King & Son, 1937. 
pp. viii, 275. Index. 12s.) This volume, probably the development of a 
doctoral dissertation at Trinity College, Dublin, is quite frankly based upon 
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Manning’s Diplomatic Correspondence of the United States Concerning Latin 
American Independence. There is a slight sketch of the colonial back- 
ground, introductory to the body of the work, which is divided territorially: 
Greater Colombia, La Plata, the Western Coast, Brazil, and Mexico. There 
is a slender bibliography, containing but few Spanish, and no Portuguese, 
titles. The author is not afraid of sweeping generalizations, as to which 
many would dissent. He is not altogether sympathetic with American 
policy, except for its prior recognition of Latin American independence and 
for Monroe’s message of 1823. He finds that the United States was ill . 
served by its agents in Latin America, still more so by the Navy, and most of 
all by the Department of State. Adams’s policy as to Amelia Island and 
Galveston, generally regarded as sound, is condemned unqualifiedly. Amer- 
ican policy toward Cuba resulted in seventy years of suffering for its, oe 
The Florida policy, so well described by Paxson, was a stumbling-block in 
South America. All in all, the volume would be a good one to put in the 
hands of a student for the purpose of testing the author’s debatable conclu- 
sions. Itis amusing to be referred to the Relaciones de los Estados Unidos con 
las Otras Nactones del Hemispero (sic) Occidental, by Charles Evans Hughes 
(1930), with no indication of its English original, J. 8. REEVES 


Mexico and the United States. Edited by S. D. Myres, Jr. (Dallas: Arnold 
Foundation, Southern Methodist University, 1938. pp. xiv, .250.) This 
volume contains the proceedings of the Fifth Annual Conference of the 
Institute of Public Affairs, held in April, 1988, under the auspices of the 
Carnegie Endowment for International Peace, with the Arnold Foundation of 
Southern Methodist University acting as the organizing agency of the con- 
ference. The usefulness and attractiveness of the volume owe much to the 
able job of editing by the Director of the Arnold School of Government, Dr. 
S.D. Myres, Jr. Itissignificant that this institute of public affairs, with Dallas 
as headquarters, included in active regional participation the commmunities 
of Huntsville, Waxahachie, Waco, Denton and Fort Worth, Texas. This 
_ was the forum for sixteen speakers who made a total of forty addresses. The 
principal papers are printed in this volume. They are: I, Spirit of the 
Mexican Revolution, Samuel G. Inman; II, Agrarian Reform in Mexico, 
Charles A. Thomson; III, The Mexican Oil Problem, George Ward Stock- 
ing; IV, Mexico’s Case in the Oil Controversy, J. Silva Herzog; V, Case of 
the American Oil Companies, W. E. McMahon; VI, Mexican Labor and 
World Affairs, W. J. Hammond; VIL, The New Education in Mexico, 
Adolfo G. Dominguez; VIII, The Religious Question in Mexico, J. Lloyd 
Mecham; IX, Mexico in International Affairs, Hans Simons; X, United 
States-Mexican Relations since 1920, Charles Wilson Hackett; XI, A Latin 
American Appraisal, José Antonio Encinas ; XII, Our Commercial Relations 
with Mexico, Harold M. Young; XIII, United States-Mexican Public Com- 
missions, Charles A. Timm; XIV, Mexicans in Dallas, Walter T. Watson. 
The practical phases of the subject are kept in the foreground, and the 
temper of the discussion of the problems which Mexico and the United States 
share together is sane and reasonable. This publication is perhaps the best 
single handbook for a citizen of the United States to read for an understand- 
ing of a nation with whose destiny our own fortunes are joined. It is timely, 
scholarly, interesting. CuaruLes W. Prexin 


The Far East. An International Survey. By Harold S. Quigley and 
George H. Blakeslee. (Boston: World Peace Foundation, 1938. pp. viii, 
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353, Maps, Index, and Appendices. $.75, paper;$2.50, cloth.) This volume 
is a revision and a continuation of The Pacific Area by. Professor Blakeslee 
of Clark University, published in 1929. The revision is by Professor. Quigley 
of the. University of Minnesota, who has also added matter covering the 
period 1929-1937. Both professors: ‘have for years specialized in the study of 
Far Eastern affairs and what they say, therefore, carries weight. Political 
conditions in ‘China and Japan are briefly reviewed. The present conflict, 
we are told, “has its roots in events and policies of the past half century. ”, 
The Shogun was overthrown in 1867 (p. 6), but the daimyos who. defeated 
him, although proclaiming the restoration of the Mikado, in fact merely 
replaced the Shogun in control of the state (p. 6). Although a constitution 
was granted and a parliament (Diet) provided for, “They saw to it, that the 
Diet should be inferior to the Cabinet, the Cabinet to the Privy Council and. 
that all three should be controlled by a half-dozen wise men from their own: 
rank” (p. 6). This brief statement enables us to understand how the signa- 
ture of the Minister for Foreign Affairs can be ignored by the military leaders 
of Japan. Important public documents are given a place in the Appendices.: 
E. T. WuLUums © 


Propaganda from China and Japan. By Bruno Lasker and Agnes Roman.. 
Foreword by Wiliam W. Lockwood, Jr. (New York: American Council, 
Institute of Pacific Relations, 1938. pp. xiv, 120. Index. $1.35.) . The 
sub-title of this book is A Case Study in Propaganda Analysis. -The purpose 
is, by a critical examination of.a.sample of war-time propaganda, to. give, 
readers some skill in distinguishing truth from falsehood in material supplied 
to them aimed at influencing their emotions or judgments. The instruction: 
furnished by this small volume is, however, of such an elementary character | 
that one may doubt whether it will be of much value except to the most un- 
sophisticated, and it may be questioned whether many of these will be 
tempted to read the book. Only a very small amount of the propaganda 
material. that has come from China and Japan, and that limited to the last 
half of the year '1937, has been examined. This, however, is sufficient to: 
show how impossible it has been for J apan to present to Americans a picture 
of events or a statement of intentions that tends to place her acts in a favor- 
able light. -Generally speaking, the authors have been impartial in their 
presentation and comments. W. W. WILLOUGHBY 


Some Aspects of Religious Liberty of Nationals in the Near East. By Helen: 
Clarkson Miller Davis. (Publication of the International Missionary Coun- 
cil. New York and London: Harper & Bros., 1938. pp. xvi, 182. Index.) 
This volume represents a fortuitous effort to bring into clear and compara- 
tive form the precise legal position of religious liberty in the countries of the 
Near East extending from Turkey to the Sudan, but excluding Iran and. 
Saudi Arabia. The larger part of the book is composed of documentary: 
material embracing excerpts from international agreements, organic and 
constitutional laws, statutes, reports to and resolutions of the League of 
Nations.. The provisions are carefully divided into four categories: guaran- 
tees of religious liberty; regulations respecting change of religion and -of. 
registration ; regulations regarding the effect of change of religion upon in- 
heritance; agreements for the protection of religious minorities. Numerous. 


. documents hitherto unavailable have been included. The study does not.. 


endeavor to deal with the rights of foreign nationals. Special attention is 
devoted to the problems of minority groups. There are 46 pages of.com- 
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ment. The author finds a trend toward increased legal tolerance and 
protection of religious minorities. Altogether, much valuable light is thrown 
upon the legal aspect of what has been for a long period of time one of the 
most inflammatory problems of international relations in the Near East. 
NORMAN J. PADELFORD 


La Fin du Mandat Français en Syrte et au Liban. By John Morgan Jones. 
(Paris: A. Pedone, 1938. pp. iv, 152. Fr. 35.) On November 13, 1936, 
France signed treaties with Syria and the Lebanon instituting a transitional 
régime of three years after which these states are to become independent and 
the treaties are to go into operation. The present author begins his study of 
the juridical problems involved in this procedure with a setting forth of the 
geography, statistics, and history of Syria since the war. He dwells at 
greater length upon the negotiation of the treaties of 1936 and various 
abortive attempts which preceded them, and with the problem which will be 
raised for Syria and the Lebanon after achieving independence, especially the 
problem of minorities and of Alexandretta. 

As is usual in books dealing with the mandates system, the author discusses 
the status of mandated territories (pp. 38-53), and concludes that this status 
was designed to be temporary (p. 68), that consent of the Principal Allied 
Powers, the League Council, the Mandatory, and the United States is neces- 
sary to change this status (p. 70), and that certain juridical conditions must 
be fulfilled before independence is granted (p. 79). The precedent provided 
by the case of Iraq is discussed at some length. The author does not present 
many original ideas and he does not seem to have used the important ma- 
terials in the Minutes of the Permanent Mandates Commission to any great 
extent. His book, however, does provide a convenient summary of the 
French negotiations with Syria and the Lebanon since 1933. 

Quincy WRIGHT 


Des Conflits de Lois en Matière de Capacité Civile Spécialement en Droit 
Suisse. By Maurice Carasso. (Lausanne: F. Roth & Cie; Paris: Recueil 
Sirey, 1938. pp. vii, 182. Fr. 35.) This work treats of conflicts of law 
arising in relation to matters of civil capacity. The first chapter deals with 
the legal conception of civil capacity, h is defined as “the aptitude of a 
person to become the subject of rights and obligations and on the other hand 
to exercise these rights and fulfil these obligations.” This distinction of 
what may be called passive and active capacity (capacité de jouissance and 
capacité d'exercice) is emphasized throughout, and, as it presents itself in 
cases involving private international law, is the special subject of the two 
following chapters. The final chapters deal with the application of these 
conceptions with reference to the legislation of the Swiss Confederation 
defining the status of Swiss subjects abroad and of foreigners in Switzerland. 
Specific provisions of this legislation are construed and criticized. The work 
as & whole is directed to Swiss problems and solutions. Jamms BARCLAY 


Handbuch des Internationalen Handels-, Wechsel-, und Checkrechts. By 
Adolf F. Schnitzer. (Zürich and Leipzig: Verlag far Recht und Gesellschaft, 
1938. pp. xu, 480. Index. Rm. 14.40; Sw. Fr. 24.) The author, a jurist 
of Switzerland, here presents a complementary handbook to his earlier work 
on private international law. He recognizes that the problems of commer- 
cial law are in reality a part of the general topic and that they are frequently 
dealt with in comprehensive treatises. He finds, however, that this method 
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leads to a neglect of the special position occupied by commercial transactions 
where there is a conflict of laws. This is perhaps truer under the systems of 
Continental Europe than with us. The author might have laid emphasis 
upon. the fact that commercial law is not strictly a phrase of technical signifi- 
cance in English law as it is in many systems of the Continent, where ‘‘com- 
mercial” transactions and “commercial” persons are governed by a separate 
code of commerce rather than by a civil code. On the other hand, all coun- 
tries, including our own, do have special laws governing fields considered to 
be of a commercial character. The author, therefore, takes occasion to 
make a comparative survey of law and legislation relating to business corpo- 
rations, bills, notes and checks, banking and stock exchange transactions, as a 
basis of discussion of the conflict-of-laws rules. 

The decisions of the courts in the various countries are cited by the author 
much more frequently than is customary with European writers in general, 
and the book will therefore be welcomed by the practitioner. The Geneva 
treaties of 1930 and 1931 relating to negotiable instruments are made a basis 
of the discussion, as these treaties did not assume to accomplish a complete 
unification of the law. He also has given particular attention to the prob- 
lems of monetary devaluation and the abolition of the gold clause. The 
author is to be commended for his emphasis on the necessity of finding solu- 
tions wherever possible which tend to encourage rather than to be unduly 
burdensome upon international commerce. 

La Fraude à la Lot en Drow International Privé. By Julien Verplaetse. 
(Paris: Recueil Sirey, 1938. pp. viii, 295. Fr.60.) The value of this mono- 
graph lies in the comparative study which the author has made of attempts of 
courts or legislatures to extend the scope of local law by refusing to recognize 
transactions completed abroad. The fact is that when recognition is thus 
refused to a transaction ordinarily subject to thé foreign law, the local state 
has acted upon a rule of public policy rather than upon a rule of the conflict 
of laws. The denunciation of the parties as having acted in fraudem legis 
does not much help ‘matters. The author realizes this and seeks to create a 
better nomenclature by distinguishing between transactions in avoidance 
from those in evasion of the local law (p. 214). One is inclined to exclaim: 
“govern and let govern.” Thus the Argentine code specifically recognizes 
foreign marriages of domiciled persons (if not polygamous or incestuous), 
even though contracted with the intent of evading the Argentine laws 
(p. 219). Some questions within the law of nations are introduced, such as 
the doctrines of continuous voyage and ultimate destination, which would 
appear to have but slight connection with the main subject. The author has 

ursued studies in the United States, and gives examples from our own legis- 
ative and judicial experience in addition to those taken from European and 
other jurisdictions. . ARTHUR K. KuaN 


De Iuris Interpretibus Dialogi Sex. By Alberico Gentili. Edited and 
annotated by Guido Astuti. (Turm: Istituto Giuridico della R. Università, 
1937. pp. lu, 238.) This edition of a work long difficult of access will be of 
interest to students of the development of civil law in the sixteenth century. 
Although Alberico Gentili (1552-1608), an Italian by birth but an English- 
man by choice, is now remembered chiefly for his contributions to interna- 
tional law, he was long Regius Professor of Roman Law at Oxford and was 
better known in his own day as an outstanding civilian. He belonged, how- 
ever, to the conservative school represented by the earlier Italian 
jurists, and in his Six Dialogues he entered the lists against the innovations of 
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the “humanist” civilians of France, defending especially the Italian Barto- 
lists. The text, admirably edited, is based on the first edition (1582) of the 
Dialogues, and is preceded by a learned introduction contributed by the 
editor, and a preface by the well-known Italian Romanist, Professor Salva- 
tore Riccobono, both of which are written in Latin. A. T. HURD 


Machiavellt’s Prince and Its Forerunners. By Allan H. Gilbert. (Dur- 
ham: Duke University Press, 1938. pp. xiv, 266. Index. $3.00.) Profes- 
sor Gilbert indicates in the title of his book the scope of his study. He has 
analyzed The Prince as a specimen of the books of its class—those which were 
written to give advice on good government. He takes his material chapter 
by chapter and ties it to comparable passages from other books of the type. 
The publishers announce that his book is a commentary, and that its “higher 
purpose” is to “interpret” The Prince. The present reviewer, however, feels 
that the book was not designed to be an interpretative commentary, and 
that its importance will not be appreciated if the attempt is made to treat it 
as one. Professor Gilbert’s technique is a combination of comparison and 
contrast, directed to an objective that is a rigid limitation on his research. 
The process of classification includes the isolation of the original parts of 
Machiavelli’s thought, but the result is neither a schematization nor a sum- 
mary of Machiavellianism. New material is presented with fine scholarship. 
A workable bibliography is appended which includes the major examples of 
books de regimine principum. P. T. Fann, JR. 


Grotius Annuaire international pour Vannée 1987. (The Hague: Martinus 
Nijhoff, 1937. pp. viii, 276. Fl. 10.) This volume contains nine articles 
contributed by members of its distinguished editorial board, by Dutch 
Ministers of State, and otkers. Two Bates publicists are honored with 
biographical sketches: A. G. Krdéller, prominent in the affairs of the League 
of Nations and founder of the Annuaire; and J. Limburg, onetime president 
of the League’s First Commission. Other articles treat of Dutch interna- 
tional commercial policy, Dutch participation in international organizations, 
and current international legal matters affecting The Netherlands. There 
is a review of-decisions by Dutch courts involving international law 
and by the Permanent Court of International Justice and the Court of 
Arbitration. Dutch commercial policy is described by the Minister of 
Commerce as being molded to current international exigencies. Dutch 
publicists and statesmen boldly recognize the failures of the League of Na- 
tions. They appear to agree that the League must achieve universality in 
order that it may make its contribution to building a system of world law, 
and in so doing to render its largest service. Knuner C. FRAZER 


The fourth Jahrbuch für Auswärtige Politik, that for 1938 (Berlin- 
Wilmersdorf: August Gross, 1938, pp. xii, 516, Rm. 7.50), is edited by 
Professor Dr. Fritz Berber, Director, Deutsches Institut far Aussenpolitische 
Forschung. There are a, foreword by Freiherr von Weizsäcker, State Secre- 
tary of the German Foreign Office; eight articles on foreign policy by persons 
in the state, party, or research apparatus of the Third Reich; a chronicle of 
political events and texts of important documents; a directory of political 
and diplomatic personalities; and summary tables of the Reich’s commercial 
and consular treaties. Perhaps of most interest to American readers are the 
articles by Gauleiter Bohle on the “Foreign Organization of the NSDAP,” 
and by Prof. Dr. Schénemann on ‘American Foreign Policy in 1937.” 
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According to the latter, “The ; pe eneral understanding by the State Depart- 
ment of European relations ig today no better grounded than in the time of 
Wilson and Lansing. The principal line of the diplomatie cable between 
America and Europe still goes via London.” LLEWELLYN PraNKUCHEN 
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THE MONROE DOCTRINE anD! THE DECLARATION OF LIMA 


ME = 
By CHARLES Ge er a 
Of the Board of Editors; Delegiate of the nited States 


The outstanding accomplishment of the. Sime OEN was without 
doubt the Declaration of the Principles of the Solidárity of America, known 
more briefly as the Declaration of Lima. Its formulation was not brought 
about by discussions in the committee to which problems relating to the 
“Organization of Peace” were entrusted, but was rather the outcome of in- 
formal and in part confidential conversations among the heads of the several 
delegations. Numerous drafts were submitted in the process of reconciling 
conflicting views. Compromises were made by delegates with more ad- 

' vanced views in order to secure the assent of those taking a more con- 
servative position. The requisite of unanimity not only delayed the final 
adoption of an acceptable text, but of necessity introduced elements of cón- 

. fusion in the logical order of the Declaration and of inconsistency in the 

relations of its several parts. Nevertheless the final result was a document 
of far-reaching importance in the progress of international law within the 
western hemisphere; and the agreement which it embodies must for the time 
rank as the most significant statement of principles and pledge of concerted 
action in the history of Latin American conferences. 

To understand the importance of the declaration it is essential to examine 
it against the background of the Monroe Doctrine, for it has been said that 
the Declaration ‘‘continentalizes” the Monroe Doctrine, that it “universal- 
izes” in respect to all of the American Republics the principles set forth in 

ı the doctrine, that it makes each and all of the American Republics copartners 
with the United States in the maintenance of the doctrine and puts them 

‘upon an equality with the United States in the enjoyment of the rights 

‘following from the doctrine and in the responsibility for its corresponding 

‘obligations. While these statements must be regarded as having a descrip- 

' tive and rhetorical rather than a legal character, nevertheless it is as a devel- 
opment of the Monroe Doctrine that the Declaration of Lima attains its 
great significance both in respect to the new direction which it gives to the 
policy of the United States towards Latin America and in respect to the 
new system of regional collective security which it establishes. 

The outstanding feature of the Monroe Doctrine in its relation to the 
general rules of international law has always been the unilateral character of 
the policy which it proclaims. From the day when President Monroe and 
his Secretary of State, John Quincy Adams, decided to make the declaration 
independently of any parallel announcement by the British Foreign Office, 
the doctrine bas always been regarded by the United States as its own pe- 
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culiar property, as a sacred national heritage to be maintained and defended 
against all the world. The United States has never asked for help from other 
nations having similar interests; nor have suggestions of codperation made at 
times by those who were equally interested in the maintenance of the doc- 
trine ever been given so much as a perfunctory hearing until these recent 
years. When Secretary Hughes stated in 1923 that, “as the policy embodied 
in the Monroe Doctrine is distinctively the policy of the United States, the 
_. Government of the United States reserves to itself its definition, interpreta- 
tion, and application,” ! he was able to quote similar statements of Secretary 
Root in 1914? and of President Wilson in 1916 è in support of his position. 
(The failure of the United States to ratify the Covenant of the League of 
Nations was unquestionably brought about in part by an ultra-individualistic 
conception of the Monroe Doctrine which resented the suggestion that the 
provisions of the Covenant might be so interpreted as to restrict the free 
hand of the United States in dealing with all matters that might in its ow 
judgment be deemed to fall within the undetermined scope of the doctrine. 
The unilateral character of the Monroe Doctrine did not prevent it, when 
announced by Monroe, from being cordially welcomed by the new 
Republics of Latin America which were the indirect beneficiaries of it. 
Within a year of its promulgation the Governor of the La Plata Provinces 
recognized the obligation they were under towards the United States and felt 
honored that the United States, by constituting itself “guardian of the field 
of battle” in order that no foreign Power might énterfere, should thus regard 
them as capable of struggling singlehanded with the power of Spain.‘ So the 
case stood during the succeeding decades marking the successful struggle of 
the Latin American States for independence of the control of Spain and of 
Portugal. Then with the Mexican war and the transfers of territory that 
followed it came doubts of the altruistic intentions of the growing power of 
the United States. It seemed that the United States was ready to bar 
European nations from acquiring territory on this hemisphere, but appar- 
ently did not recognize any self-imposed injunction against similar conduct 
on its own part. These doubts grew stronger as the years went by and it 
appeared that the doctrine was being made to cover new situations quite 
different from those originally contemplated by President Monroe. The 
bold assertion of Secretary Olney in 1895 that the United States was now 
“practically sovereign on this continent” and that its ‘‘fiat’’ was “law” upon 


1 Address at Minneapolis, Aug. 30, 1923. See this JOURNAL, Vol. 17 (1923), 611, 616. 

2 Address before the American Society of International Law, 1914. “Since the Monroe 
Doctrine is a declaration based upon this nation’s right of self-protection, it cannot be trans- 
muted into a joint or common declaration by American states or any number of them.” 

7 Address before the Second Pan American Scientific Congress, Jan. 6, 1916. “The 

‘Monroe Doctrine was proclaimed by the United States on her own authority. It has always 
been maintained, and always will be maintained, upon her own responsibility.” 

«See W. S. Robertson, “South America and the Monroe Doctrine,” Pol. Science Quarterly, 
XXX, 100, quoted by G. H. Stuart, Latin America and the United States (8rd ed.), 389. 
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the subjects to which it confined its interposition was not calculated to re- 
move the growing suspicion of the Latin American Republics that they were 
now confronted with a Power whose purposes might be beneficent but whose 
methods were such as to put them in a position of protectorates subject to the 
dictation of their alleged benefactor. The “paramount interest” asserted 
by the United States in the settlement of controversies between European 
Powers and Latin American States might perhaps save the latter from foreign 

“oppression” ; but it did so at the price of oe humiliation of their national 
honor, 

But whatever transient doubts may Bags arisen in the minds of Latin 
American statesmen during the latter years of the nineteenth century as to 
the benefits to be derived from a Monroe Doctrine asserted and maintained 
unilaterally by the United States, more permanent ones were aroused by the 
announcement by President Theodore Roosevelt, in his annual message in 
1904, of the principle of an “international police power” as a corollary to the 
doctrine. Fora generation there grew up in Latin America a very real fear} 
that under guise of intervention to prevent “chronic wrong-doing”’ the: 
United States might come to destroy the political independence of certain ` 
of the Caribbean states, while at the same time obtaining a dominant eco- ' 
nomic control over them. Writers and statesmen alike indulged in vivid 
descriptions of the dangers that threatened Latin America from the political 
ruthlessness and economic greed of “Yankee Imperialism.” Much of the 
attack was leveled at practices which had no connection whatever-with the 
Monroe Doctrine. Nevertheless(the doctrine became the symbol of the 
aggressive policy of the United States, since it was upon that-basis that the 
United States had justified its major activities ‘“Well’might the states of 
Latin America believe,” as Professor Stuart puts it, ¢ ‘that the Monroe Doc- 
trine, in its new intctapocation: eant intervention by the United States to 
prevent intervention by Europe.) 

Paralleling what appeared to Latin Americans to be manifestations of 
“imperialistic designs” by the United States upon the states of the Caribbean 
area, were the earnest efforts of American statesmen to convince them that 
the United States still adhered to the principles of the original Monroe Doc- 
trine. Secretary Root announced in 1906, during his visit to Latin America, 
that the Monroe Doctrine asserted to all the world the “competency of Latin 
Americans to govern themselves.” T President Wilson in 1913 proclaimed in 
definite terms that the United States would “never again seek one additional 
foot of territory by conquest.” 8 Secretary Hughes, while emphasizing the 


‘ For the implications of “Imperialism” in the mind of Latin America, see Rippy, Latin 
America in World Politics, Chap. XV, “Yankee Hegemony and Latin American Suspicion.” 

6 Latin America and the United States (3rd ed.), 69. 

7 Quoted by Stuart, op. cit., 70. 

’ Address at Mobile, Oct. 27,1918. Robinson and West, The Foreign Policy of Woodrow 
Wilson, 201. 
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unilateral character of the doctrine, insisted that it did not infringe upon the 
independence and sovereignty of other American states, and that it not 
only did not stand in the way of Pan American coöperation, but rather 
offered the necessary foundation for it.’ If, as he later said, the doctrine 
was set forth and must be maintained as. the policy of the United States, 
there was ‘‘no reason whatsoever why every one of our sister republics could 
not have and formulate a similar principle as a part of its foreign policy.” !° 
Here was a suggestion of the general nature of the principle of self-defense 
underlying the Monroe Doctrine, but no recognition of any collective interest 
which the American Republics as a body might have in the maintenance of it. 

For a brief period between 1919 and 1920 it appeared as if the unilateral 
character of the Monroe Doctrine might be merged into a world-wide accept- 
ance of its underlying principle of defense against aggression.) In 1917 
President Wilson, in stating the terms upon which the United States might 
be prepared to codperate with other nations in the maintenance of peace, 
proposed that “the nations should with one accord adopt the Monroe Doc- 
trine as the doctrine of the world.” | Two years later his proposal took 
. shape in Article 10 of the Covenant of the League of Nations; but objection 
was immediately raised in the United States that the acceptance of the obli- 
gations of the Covenant would call for the abandonment of the right of indi- 
vidual action by the United States and would give to European Powers a 
joint right to take action in contravention of the doctrine.* In deference to 
these objections the draft Covenant was amended eo as to insure that nothing 
contained in it should affect the validity of international engagements secur- 
ing the maintenance of peace, such as treaties of arbitration or “‘regional 
understandings like the Monroe Doctrine”; but the provisions of Article 21 
only opened the door to a lengthy debate as to whether the Monroe Doctrine 
was in fact a “regional understanding” and not rather a unilateral declaration 
of the United States.* The controversy had its reactions in Latin America; 
and the fact that Article 21 continued to form part of the Covenant even ` 
after the failure of the United States to become a member of the League led 
several of the Latin American members of the League to disclaim recognition 
of the exceptional and privileged status assigned to the Monroe Doctrine." 

It was clear that the complex that existed in so many Latin American 
minds against the Monroe Doctrine could only be broken by more positive 
evidence than mere verbal declarations could give of an abandonment by the 
United States of the policy of international policemanship. In his inaugural 
address of 1933 President Roosevelt announced that the United States was 


° Address at Minneapolis, above cited. 

10 Radio address. See this JOURNAL, Vol. 19 (1925), 367, 368. 

un Address to Congress, Jan. 22, 1917. Robinson and West, op. cit., 396. 

1 For details, see Fleming, The United States and the League of Nations, 1918-1920, 
pp. 183-190. u Ibid., 213-215. 

u The case of Mexico is noteworthy. See Fenwick, International Law, 172, n. 1. 


THE MONROE DOCTRINE AND THE DECLARATION OF LIMA 261 


henceforth to be governed by the “‘policy of the good neighbor.” What proof 
could be given that the words meant what they said? A first step was to lay 
the specter of “intervention,” which had come to symbolize all that Latin 
America resented in the new Monroe Doctrine. This was done at the 
Montevideo Conference. The Convention on Rights and Duties of States 
there ‘adopted provided that “no state has the right to intervene in the 
internal or external affairs of another.” 5 Following the conference at 
Montevideo the United States proceeded to give practical examples of the 
application of the new policy by the abrogation of the Platt Amendment,” by 
the signature of a treaty with Panama removing the restrictions upon its 
sovereignty imposed by the Treaty of 1903," and by the withdrawal of the 
Marines from Haiti. 

Then followed the more difficult task of transforming the Monroe Doctrine 
from a unilateral policy of the United States into a multipartite policy of all 
the American Republics. This was first attempted i in 1936 at the Buenos 
Aires Conference. A Brazilian project, using phrases associated with the 
Monroe Doctrine, proclaimed the interposition of a non-American Power in 
the affairs of an American state to be an unfriendly act, and pledged the con- 
tracting parties immediately to consult with one another.) The reference in 
the draft to a non-American Power was objected to by Argentina because it 
appeared to “imply a kind of Monroeism,”’ !8 with the result that Article I of 
the convention finally adopted generalized the contemplated danger by using 
the phrase “in the event that the peace of the American Republics is men- 
aced.” 48 The convention then called for mutual consultation by the Ameri- 
can Republics ‘for the purpose of finding and adopting methods of peaceful 
coöperation.” Broad as was its language, the convention nevertheless 
affirmed the principle that the American Republics had a common interest in 
the protection of any one of their number against attack, and it provided the 
machinery for common action in meeting the attack. It thus tended to 
remove any sense of inferiority under which certain of the Latin American 
States might have been laboring by reason of the unwillingness of the United 
States to share with them the responsibility for the defense of the continent. 
Then the Conference, having recognized the unity of the American Republics 
in the presence of a threat to the general peace, proceeded to allay any fears 
that the obligations thus created might infringe upon the liberty of action of 
the individual states by adopting a more explicit declaration against inter- 
vention. The Additional Protocol, supplementing Article 8 of the Monte- 
video Convention, not only declared “inadmissible” the intervention of any 
one of the high contracting parties ‘directly or indirectly, and for whatever 
reason, in the internal or external affairs of any other of the parties,” but 


18 Report of the Delegates, 165, 167. 18 By the treaty of May 30, 1934, with Cuba. 

i? By the treaty of March 2, 1936. 

18 See C. G. Fenwick, “The Inter-American Conference for the Maintenance of Peace,” 
this JOURNAL, Vol. 31 (1937), 201, 203. 19 Report of the Delegates, 116. 
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went on to provide that in the event of a violation of the agreement there 
should be “mutual consultation” with the object of exchanging views and 
seeking methods of peaceful adjustment.*° 

It remained for the Lima Conference to give greater definition to the prin- 
ciples accepted at Buenos Aires. The two years that had intervened had 
been years of increasing lawlessness in Europe and in the Far East. Inter- 
national law had been boldly and defiantly violated; the faith of treaties was 
at low ebb; new principles of racial supremacy were being proclaimed and 
new theories of nationalism were being offered as justification for a revival of 
the old law of the right of the strong to fulfill their destiny at the expense of 
the weak. If there was a danger to the peace of the western hemisphere 
from the threat of an attack by armed force upon the liberties of any one of: 
the American Republics, there was an even greater danger from the sub- 
versive activities of foreign agents who sought in more subtle ways to create 
conditions of internal disorder from which their governments might directly 
or indirectly profit.2 To the United States it seemed as if the warning of 
President Monroe, that we should consider as dangerous to our peace and 
safety any attempt on the part of the European Powers ‘‘to extend their 
system to any portion of this hemisphere,” had present application in the 
efforts of the totalitarian states to undermine the domestic institutions of the 
Latin American Republics in the interest of political or economic control. 
The “second leg’’ of the doctrine, as Secretary Hull described it, was now at 
issue as well as the first; and in the face of the challenge it was imperative that, 
the American Republics should stand together and proclaim their joint 
purpose to resist internal as well as external threats to the peace. 

The story of the successive drafts through which passed the principles that 
took shape in the Declaration of Lima is an intricate one, ‘and a detailed. 
analysis of them would throw little light upon the agreement finally reached. 
The original Argentine draft submitted in advance of the opening of the 
Conference was chiefly concerned with the extension of the system of consul- 
tation to other questions than the threats to the peace that had been the chief 
concern of the Buenos Aires convention. A United States draft, prepared 
by the delegation on its way to the Conference, made distinct and specific 

2 Report of the Delegates, 124. 

1 ‘The opening address of Secretary Hull before the Conference gives a graphic picture of ` 
the situation. Department of State Press Releases, No. 480; Diarto of the Conference, 
No. 5, p. 282. 

n The dangers were phrased by the Foreign Minister of Argentina, Dr. Cantilo, in his 
address before the Conference on Dec. 10, 1938, in the following language: “It is not only the 
piece of land which we would defend in a sacred union. We are prepared to repel with the 
same tenacity, by means of concordant measures of a preventive character, or by combined 
direct action, anything that implies a threat to the American order, any introduction of men 
or ideas that reflect and tend to establish in our land and in our spirits ideas foreign to our 
idiosyncrasies, ideals in opposition to ours, régimes against our liberties, theories dangerous 
to the social and moral peace of our people, political fanaticisms and fetishisms which 
cannot prosper under the skies of America.” Dario, No. 5, pp. 279, 281. 
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reference both to threats of force and to “activities of whatever kind directed 
by a non-American government with intention to subvert the domestic in- 
stitutions of any American Republic or to establish therein a non-American 
system of government”; and it proclaimed a common recognition that each 
of the American Republics was “equally concerned” and that each had an 
“equal responsibility” in resisting such acts and activities. This draft was 
never filed with the Secretariat of the Conference, but was used as a basis of 
discussion among the delegates. 

At the opening of the Conference the Argentine delegation, from which 
had come the chief opposition in 1936 to the proposal of naming the source 
from which the alleged dangers to the peace might come, again opposed 
specific commitments. The opening paragraphs of the address of Dr. 
Cantilo were so strong a statement of the principles of American solidarity 
that it came with some surprise to a number of the delegations that in a later 
paragraph the Argentine Foreign Minister should assert that there was no 
need of “special pacts.” “The pact,” he said, “is already made in our 
history.” * Objection was principally raised to the phrase “by any non- 
American power” as describing the source from which the dangers to peace, 
direct and indirect, might come. On the other hand, the Brazilian delega- 
tion was willing to go even further than the United States in emphasizing 
the need of concerted action; and it also proposed that the agreement be 
extended to include an attack by one American state upon another, al- 
though in such case consultation was to be initiated by the state whose 
peace was threatened. Apart from these opposing points of approach to 
the problem the further obstacles in the way of reaching an acceptable 
final draft lay chiefly in the numerous suggestions made for a reconciliation 
of conflicting views and in the necessity of coming to a conclusion in the 
limited time available for examination of the successive drafts. If there 
be one regret to express in connection with the formulation of the Declara- 
tion of Lima, it is that, in the effort to draft a declaration that might be 
presented as the joint project of all the delegations, the discussions were 
not conducted through Committee I, to which was entrusted the topic of 
the “Organization of Peace,” but were carried on directly between the 
heads of the delegations. The procedure suggested to the press representa- 
tives a degree of secrecy in the negotiations which was entirely contrary to 
the purposes of the negotiators. 

Since unanimity was of the essence of the Declaration, if it was to speak 
with authority in so important a matter, it was a matter of patience and 
mutual consideration to insure that the decision reached should not put the 
least pressure upon any one of the delegations. If the principle of the 
equality of states, so often reaffirmed in recent inter-American treaties and 
resolutions, is to have practical application, it is imperative that agreements 


n Diario, No. 5, p- 279, 281. The address nevertheless quotes in its closing paragraph 
the words of Montesquieu: “An injustice done to one is a threat made to all.” 
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bearing upon so vital a matter as the defense of the continent should be 
freely arrived at in’open conference. At any time during the meetings of 
the heads of the delegations it would have been possible to secure the 
support of a large majority for a declaration framed in as strong terms as 
both the United States and Brazil could have desired. Yet any such group 
action would have aligned one bloc against another and would have de- 
feated the primary purpose of the Conference. It was a triumph for the 
diplomacy of Secretary Hull that he was able to obtain the Declaration 
without sacrifice of the harmony of purpose and unity of action essential to 
the success of future conferences, 

The Declaration of Lima must be taken both as a statement of principles 
and as a pledge of action in regard to them.“ The principles are set forth 
in the preamble. It is there asserted that the spiritual unity of the Ameri- 
can Republics has been attained through (1) the similarity of their republi- 
can institutions, (2) their unshakable will for peace, (3) their profound 
sentiment of humanity and tolerance, and (4) their absolute adherence to` 
the principles of international law, of the equal sovereignty of states and of 
individual liberty without religious or racial prejudices. These principles 
and this will are to be the basis upon which they propose to seek and defend 
the peace of the continent and work together in the cause of a larger world- 
wide accord. ‘The preamble then recites that in various treaties and declara- 
tions it has been held that respect for the personality, sovereignty and 
independence of each American state constitutes the essence of that inter- 
national order which continental solidarity undertakes to sustain; and it 
further makes reference to the Declaration of Principles of Inter-American 
Solidarity and Coéperation and to the Protocol of Non-Intervention adopted 
at the Buenos Aires Conference, to indicate that the Declaration of Lima 
is to be read as being in harmony with them. 

These principles being proclaimed, the governments of the American 
states reaffirm their continental solidarity and their determination to main- 
tain the principles upon which it is based and to defend them “against all 
foreign intervention or activity that may threaten them.” The terms of 
the first and second articles of the Declaration are broad, and they clearly 
include not only an armed attack by any non-American Power, but gub- 
vergive propaganda and other forms of indirect attack which were con- 
templated in the original draft of the United States delegation. The third 
article repeats the sources of danger from which attack might come by 
referring to the situation in which ‘‘the peace, security and territorial in- 
tegrity of any American Republic is thus threatened by acts of any nature 
that may impair them,” and it proceeds to proclaim the “common concern” 
- of the governments of the American states and their ‘‘determination”’ to 
take effective action in concert (“to make effective their solidarity”). 


H For the text of the Declaration, see Report on the Results of the Lima Conference, Pan 
American Union, 92; Diario, No. 18, p. 1108; Final Act (Torres Aguirre, Lima, 1988), 115. 
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Definite ways and means are to be sought by consultation, and the measures 
to be used are to be‘such as the circumstances may make advisable. The 
sovereignty of the respective states and their juridical equality are to be 
respected both in the procedure of consultation and in the execution of 
whatever measures may be determined upon. A fourth article makes 
provision for meetings of the foreign ministers of the American Republics 
as a means of facilitating the procedure of consultation, when such meetings 
shall be deemed desirable. These meetings, however, are to be “without 
protocolary character,” and under special circumstances a government 
may designate a substitute for its foreign minister. 

So closely associated with the Declaration of Lima as to be regarded as a 
corollary of it are the Declaration concerning Foreign Minorities and the 
Resolution relating to Political Activities of Foreigners. Both bear upon 
the problem of “subversive activities” by the totalitarian states in the form 
of efforts to exact from persons of their nationality a continuing allegiance 
in conflict with the duties owed by aliens to the country of their residence. 
A Brazilian project repudiated the claim that aliens could assert as a group 
the privileged position of minorities, having in mind the status assigned to 
them under the peace treaties following the World War. The declaration 

as adopted, after reciting that the “system of protection of ethnical, language 
or religious minorities” could not have any application in America, declared 
that “residents who, according to domestic law are considered aliens, 
cannot claim collectively the condition of minorities; individually, however, 
they will continue to enjoy the rights to which they are entitled.” * Projects 
submitted by Argentina and Uruguay °?” were directed against the political 
conduct of aliens who, although resident in a foreign country, were per- 
mitted and at times required by their national governments to take part in 
plebiscites and other activities in contravention of the sovereignty of the 
country of their residence. The resolution as adopted lays down the 
principle that aliens are subject to domestic jurisdiction, and that in con- 
sequence any “official action” on the part of their national governments 
tending to “interfere with the internal affairs” of the country of residence 
by way of regulating the status or activities of those aliens is incompatible 
with the sovereignty of the state. It then calls upon the American Repub- 
lics-to consider the adoption of measures ‘‘prohibiting the collective exercise 
within their territory, by resident aliens, of political rights invested in such 
aliens by the laws of their respective countries.” 28 

Considered in its strictly legal terms the Declaration of Lima goes far 
beyond the agreement reached at Buenos Aires, It proclaims the common 
concern of all the American Republics for the protection of the peace of the 
western hemisphere, and their common determination to defend their 

23 See Diarto, No. 5A, p. 302. 3 Report, Pan American Union, 61; Final Act, 46. 

17 See Diario, No. 8A, p. 549, and No. 7A, p. 422. 

28 Report, Pan American Union, 61; Final Act, 47. 
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territorial integrity against armed attack by any foreign Power. It pledges 
resistance against any foreign activities that might seek to undermine the 
republican institutions of the American states or to destroy their traditional 
principles of individual liberty and of religious and racial toleration. It is 
not a military alliance. At no time did the United States delegation seek 
any such binding commitments, nor would it have accepted them if offered. 
Nor does the Declaration obligate any one country to act against its will at 
the dictation of others. The principle of the equality of states and of their 
freedom to act as the circumstances demand is scrupulously respected. 
But the Declaration does provide for a system of common consultation by 
the American Republics in the presence of threats to their peace and security; 
and there is every reason to believe that in the event of an emergency calling 
for its application, ways and means will be found to give effect to the 
common purposes asserted init. If there are weaknesses in the legal phras- 
ing of the Declaration, they are more than made up for by the spirit of 
coöperation and good-will which animated the Conference and which it is 
recognized must be the continuing bond of unity among the American 
Republics. A more formal treaty would not have made the obligations of 
the Declaration any more binding. For it is clear that the Conference was 
dealing with political intangibles, that it was laying a broader basis for 
future coöperation than could be defined in exact legal terms, that it was 
setting up a system of collective security for a group of states which had a 
common desire for peace and freedom, but whose domestic conditions varied 
widely and made freedom of action indispensable. 

The Monroe Doctrine has now taken on a multilateral character. The 
principles inherent in it have been accepted by the whole body of American 
Republics. The unilateral assertion by the United States of the necessity 
of: protecting the western hemisphere against aggression from abroad is 
now the declaration of the hemisphere itself.2® Twenty-one states have 
expressed the belief that their hope of peace and their surest safety lie in 
their recognition of certain fundamental principles of law and order and in 
their determination to make them effective by concerted measures taken in 
common council) {This does not mean that the United States or any single 
member of the grotp has lost its right to take action in self-defense should 
consultation fail to discover ways and means of collective resistance. Nor 
does it mean that the American Republics have, by their new agreement of 
regional coöperation, manifested any disposition to isolate the western 
hemisphere against normal political or economic relations with the nations 
of Europe or of the Far East} In 1936, at Buenos Aires, Secretary Hull had 
insisted that the purpose of the Conference was ‘‘to chart our own path to 
peace, and thereby set a practical example to other parts of the world.” 3 

n Canada alone excepted. For the question of the possible inclusion of Canada in the 
inter-American system, see C. G. Fenwick, “Canadian Participation in Inter-American 
Conferences,” this Journat, Vol. 31 (1937), 473. 30 Report of the Delegation, 92, 97. 
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Again at the Lima Conference there was frequent reference to the relation 
between the principles and policies adopted by the American Republics and 
the need of setting up similar principles and following similar policies among 
the nations at large. The alleged conflict between a “regional” system of 
peace as against the principle of “universality,” which had taken so promi- 
nent & part in the discussions at Buenos Aires, was scarcely adverted to at 
Lima. In his closing address before the Conference Secretary Hull reiterated 
in more definite terms the position he had taken at Buenos Aires. (‘‘The 
principles of conduct,” he said, “which we have adopted and are catrying 
out in our relationships with each other are equally open as a basis of re- 
lationship with all other countries. It cannot be fairly said that we are 
trying to shut ourselves off in a hemisphere of our own; any such effort 
would be futile. But it can be fairly said that the principles of conduct 
upon which the countries of this hemisphere have chosen to stand firm are 
so broad and essential that all the world may also stand upon them.” 3! 

Will it be said that the principles of the Declaration of Lima are not to be 
taken too seriously because they are clearly beyond the existing practice of 
states and represent an ideal rather than a present reality? It would be 
easy to show that the references to “republican institutions” are not in line 
with the realities of government in a number of the states signatory to the 
Declaration. Other principles proclaimed by the Declaration might be held 
to be contradicted by existing practice. But similar inconsistencies are to 
be found in the many declarations which hold a sacred place in the political 
heritage of democratic countries—certainly so in our own Declaration of 
Independence and in the address of President Lincoln at Gettysburg. 
The question is rather of the sincerity with which the délegates to the Lima 
Conference set up the standards for their future guidance and of the strength 
of their purpose to live up to them. Thereis little doubt but that the general 
breakdown of legal and moral standards witnessed in international relations 
of recent years did much to create in the delegates at Lima a sense of the 
necessity on their part of reaffirming those standards in terms so clear and 
convincing as to indicate to all the world their own intention to stand fast 
against the prevailing lawlessness. Secretary Hull, in his opening address 
to the Conference, emphasized that “at a time when the structure of world 
order under law is being, undermined and impaired in many parts of the 
globe, the very highest responsibility rests upon us to keep alive those 
fundamental principles of relations among nations upon which alone such 
order can be maintained.” Drawn up under such conditions: and with 
such objectives in view, the Declaration of Lima thus takes its place among 


21 Department of State Press Releases, No. 482, p. 477. Alfred M. Landon, member of 
the United States delegation, spoke as follows in his address delivered at the plenary session 
of Dec. 24, 1938: “Every principle to which we have pledged ourselves, one country to 
another, is of universal applicability and open to all countries in the world.” 

n Tbid., No. 480, p. 427. 


THE “COMMITTEE OF EXPERTS” AT THE LIMA CONFERENCE 


By Epwin BorcHarp 
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The Inter-American Committee of Experts for the Codification of Inter- 
national Law, created by resolution of the Seventh Conference of American 
States at Montevideo in 1933, met, for the second time, at Lima, Peru, 
from. November 24 to December 21, 1938, after a preliminary exchange of 
views by mail. Of the seven members of the Committee, a quorum of four 
was present.! i 

The agenda for the meeting at Lima consisted of the six topics referred 
to the Committee of Experts by the Buenos Aires Conference for the Main- 
tenance of Peace, December, 1936, and one topic, Methods of Codification, 
assigned to the Committee for consideration by the Governing Board of the 
Pan American Union. The six topics referred to the Committee by the 
Buenos Aires Conference were: (1) Pecuniary Claims; (2) Coördination of 
Peace Instruments, or the Mexican Peace Code; (3) Definition of the“ Ag- 
gressor” and “Sanctions”; (4) Coördination of Investigation, Conciliation, 
and Arbitration Treaties; (5) Immunity of Government-owned Vessels; (6) 
A Question of Nationality. 

Methods of Codification. * Ever since 1928, when the Havana Conference 
provided for the creation of National Commissions for the Codification of 
International Law, with review of their proposals by the three Permanent 
Committees set up at Rio de Janeiro (on public international law), Monte- 
video (on conflict of laws), and Havana (on comparative legislation), the 
countries on the American continents have been groping for a way to make 
codification progressive and practical. The 1928 Conference had adopted a 
number of drafts submitted to them by the Commission of American Jurists 
established at the Rio de Janeiro Conference of 1906, although that Commis- 
sion had received almost all its drafts from the American Institute of 
International Law. The organization of the National Commissions and the 
Permanent Committees was expected.to result in doctrinal studies by the 
National Commissions followed by drafts of the Permanent Committees. 
But the method did not work well, partly because only a few countries ap- 
pointed their National Commissions,? and partly because the Permanent 


1 Those present were: Dr. A. de Mello Franco (Brazil), Chairman; Dr. Luis Anderson (Costa 
Rica); Mr. A. Cruchaga Ossa (Chile); Mr. Edwin Borchard (United States). The absent 
members were: Dr. Carlos Saavedra Lamas (Argentina), Dr. Eduardo Suárez (Mexico), 
Mr. J. Reuben Clark, Jr. (United States). Dr. Alberto Ulloa (Peru) sat with the Commit- 
tee by invitation as an adviser. . 

2Up to 1938 only eleven countries had appointed their- National Commissions. The 
United States has not yet appointed its commission. 
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Committees, consisting only of nationals of their home state, did not seem 
to possess the necessary prestige for continental persuasion. A few pro- 
posals of the Rio Committee were left unacted upon at the Montevideo 
Conference of 1933. 

When, then, in 1930, the League of Nations successfully initiated a Codi- 
fication Conference at The Hague and prepared the ground by the ques- 
tionnaires of a Geneva Committee of Experts and the submission of bases 
of discussion, an impression was made on the countries of America. The 
Montevideo Conference of 1933, therefore, provided for the creation of a 
Committee of Experts? with power to initiate questionnaires and drafts of 
proposed codes for submission to the National Commissions for comment and 
eventual submission of revised drafts for adoption by the governments at 
Inter-American Conferences. At the same time the Montevideo Conference 
abolished the three Permanent Committees at Rio, Montevideo, and 
Havana. 

, But every organization created on this hemisphere seems to acquire a 
vested interest in its perpetuation, and at the Buenos Aires Conference of 
1936 friends of the Permanent Committees rallied to their aid, using in part 
the argument that the members of the Committee of Experts were scattered 
and could rarely meet, whereas the Permanent Committees were practically 
all residents of their respective capitals and could meet regularly. Hence 
the Buenos Aires Conference reéstablished the Permanent Committees 
and adopted a new method of codification by which doctrinal studies were 
to be initiated by the National Commissions, drafts thereon were to be 
prepared by the Permanent Committees, the Committee of Experts was 
then to revise thesesdrafts, then through the Pan American Union the drafts 
were to be submitted to the governments, which in turn were to submit 
them to the International Commission of Jurists established in 1906 who, 
with plenipotentiary powers, were to adopt them, if approved, as treaties. 

This cumbersome method of bringing about codification was generally 
believed to doom it to futility. Moreover, it was not clear whether the 
Buenos Aires method was intended to repeal the Montevideo system or 
merely to parallel it. At the first meeting of the Committee of Experts in 
Washington in April, 1937, Dr. Saavedra Lamas of Argentina took the view 
that the Montevideo method had been repealed by implication and that the 
Committee of Experts had lost its power to initiate questionnaires and 
drafts. Pending dissipation of the doubt by the Eighth International Con- 
ference of American States at Lima, the Committee of Experts decided to 
forgo all attempts to initiate drafts and to confine its activities to carrying 
out the mandates of the Buenos Aires Conference on the specific topics 
above mentioned. 

The Governing Board of the Pan American Union in 1938 decided to 


* This was to consist of seven men, to be voted on by the governments from a panel of 
105, each government to nominate five. 
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request the Rio de Janeiro Permanent Committee as well as the Committee 
of Experts to submit their own views on the best methods of codification for 
the information and guidance of the Lima Conference. The Rio Committee 
duly submitted its report, recommending in effect the adoption of the Havana 
(1928)-Buenos Aires (1936) method just mentioned and disregarding the 
Montevideo method. The Committee of Experts in its report proceeded 
from the assumption that no existing entity, whether useful or not, could 
effectively be abolished. They therefore recommended that the National 
Commissions (with the Rio Permanent Committee) as well as the Commit- 
tee of Experts, should each have the power to initiate drafts, all necessarily 
passing through the hands of the Committee of Experts for submission to the 
governments for adoption at Inter-American Conferences. The only modi- 
fication in the functioning of existing agencies suggested was the recommen- 
dation that the International Commission of Jurists be not called into 
session so long as there existed the Committee of Experts, in many respects 
a parallel body. In view of the fact that only four of its seven members 
were able to convene at Lima, the Committee recommended its enlargement 
to nine members. 

The Lima Conference, acting on the report of a subcommittee of the 
Second Commission, will hardly be thought to have simplified the process 
of codification.’ All existing agencies are kept alive, with a vigorous resur- 
rection of the International Commission of Jurists, now called International 
Conference of American Juyists. The hierarchy is as follows: (1) The Na- 
tional Commissions are to undertake doctrinal studies, transmitting them 
to the three Permanent Committees in the form of preliminary drafts, with 
explanatory summaries, and shall serve as consultative”agencies for their 
respective governments, (2) The Permanent Committees shall propose on 
their own initiative or at the suggestion of other bodies or any government, 
topics which appear susceptible of codification or uniformity of legislation; 
shall request the opinion of the governments on these questions, and on 
receipt of favorable replies from two-thirds of the American governments, 
send them a questionnaire indicating the points which might eventually 
constitute bases for conventions or uniform laws; shall prepare on the 
strength of the replies received the bases for such conventions and laws, 
and communicate these bases through the Pan American Union to the Com- 
mittee of Experts. To overcome the objection that the Permanent Com- 
mittees consisted only of Brazilians, Uruguayans and Cubans, respectively, 
the Permanent Committees are to be enlarged by the addition of repre- 
sentatives of six more or less contiguous states to each of the three commit- 
tees, thus accommodating all twenty-one states, but losing the professed 
advantage of regular meeting through the residence of all the members in 

4 Diario of the Lima Conference, 1938, p. 298. 


* Resolution XVII, Report of the Results of the Conference prepared by the Pan Ameri- 
can Union, p. 55; Diarto, p. 833. 
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one country or capital. The Pan American Union is to work out the new 
constitution of the Permanent Committees, but until this is done the present 
committees are to continue to function. (3) The Committee of Experts, 
to be enlarged by two additional members elected under the Montevideo 
system, is to make a technical examination of each subject on the basis of 
the materials supplied by the Permanent Committees, and is then to prepare 
“adequate drafts.” These are to be submitted through the Pan American 
Union to the governments, which shall submit them (4) to the International 
Conference of American Jurists, who with plenipotentiary powers may re- 
vise, coérdinate, approve, modify or reject the drafts, at sessions to be 
convoked by the Pan American Union. The present Committee of Experts 
is to hold office until April 5, 1942, a term of five years from their first 
. meeting. They are to meet biennially and at special meetings called by the 
governments. The International Conference of Jurists shall be composed 
of as many as two delegates from each country, but each delegation is to 
have but one vote. Suggestions and drafts of private scientific bodies must 
be received by the National Commissions and Permanent Committees. 
In creating the National Commissions the governments are requested to take 
into consideration the suggestions of educational and legal associations.’ 

It is hard to believe that this complicated hierarchy of organizations can 
function effectively. The United States delegation came to the Conference 
prepared to submit a draft on methods of codification which would have set 
time limits for each agency to complete its wayk, in default of which the 
other agencies could proceed. Unfortunately the draft was not submitted, 
and the elaboration of the resolution fell to a subcommittee whose members 
greatly favored the revival of the International Commission (Conference) 
of Jurists. To that body numerous specific tasks were assigned by the Lima 
Conference, so that it would hardly seem that the Committee of Experts 
has much reason for continued existence. Two separate bodies of jurists 
seem hardly needed. But unless the International Conference of American 
Jurists is promptly organized by the appointment of the necessary delegates 
by each government, neither body is likely to function effectively before 
the Ninth International Conference of American States to convene at 
Bogotá in 1943. Perhaps there a simplified method of codification will 
finally be adopted. 

Pecuniary Claims. This topic proved to be the most controversial among 
the seven considered by the Committee of Experts. The first issue related 
to the scope of the Committee’s jurisdiction, and the second, to the doctrinal 
question, somewhat extraneously introduced, whether there was such @ 
thing as a minimum standard for the treatment of aliens prescribed by 
international law or whether equality of treatment with nationals was under 
all circumstances the maximum that the alien could demand. 

It is first of all necessary to appreciate that by the term “reclamaciones 

t Resolution XVIII, Report of the Results of the Conference, eto., p. 57. 
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pecuniarias’”’ the Latin American countries do not mean claims for money 
damages in the Anglo-American sense of the word, but claims arising out of 
unpaid bonds and other state contracts. Tort claims are excluded from 
the classification. 

At the Buenos Aires Conference of 1936 practically all the participating 
countries had agreed on a somewhat ambiguous extension of the Drago 
Doctrine, originally proposed by Argentina, reading as follows: 

1. The high contracting parties pledge themselves, without any reser- 
vations, not to use armed force nor to resort to intervention, nor to 


accept it for the collection of public or contractual debts, nor to support 
claims of exclusively pecuniary origin. 


The Brazilian delegate at that conference, Mr. Accioly,” pointed out that 
this article made no distinction between good faith and bad faith, citing 
Alejandro Alvarez and Ruy Barbosa, and maintained that if force is to be 
prohibited, arbitration at least should be accepted. He pointed out that 
Dr. Drago had merely sought to prevent the use of armed force for the col- 
lection of a public debt, as was assumed to have happened in -Venezuela in 
1902. Dr. Drago, said Mr. Accioly, did not oppose other forms of settle- 
ment of the debt, nor was he defending bad faith in the non-payment of a 
debt. The Brazilian delegation therefore proposed the folowing amend- 
ment: 


2. If after diplomatic negotiations have been exhausted it has not 
been possible satisfactorily to settle the matter, the debtor may not 
refuse to submit the case to arbitration. 


Several delegations thereupon threatened to make fufther reservations, 
maintaining that arbitration should only be resorted to ‘‘ where after having 
sought and exhausted local jurisdiction a denial of justice were alleged.” 

An agreement proving impossible within the few days available at Buenos 
Aires, it was agreed to refer the matter to the Committee of Experts for 
report to the Eighth International Conference of American States at Lima. 

When the topic was first assigned to the writer as reporter, the proceedings 
of the Buenos Aires Conference were not available to him. He therefore 
prepared two extensive drafts, one on the substantive law of international 
claims, following closely the 1928 draft of the Harvard Research in Inter- 
national Law, and one on procedure, following closely the draft submitted 
by Mr. Borchard as reporter to the Institute of International Law. When, 
however, the Buenos Aires proceedings became available, it appeared that 
the jurisdiction of the Committee of Experts did not extend to the whole 
subject of international claims, but solely to contract and bond claims, as is 
manifest from the articles quoted above. 

The original Argentine article and the Brazilian reservation are not alto- 
gether clear. The article includes apparently a renunciation of interven- 


7 Proceedings of the Buenos Aires Conference, 1936, p. 398. 
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tion (which some have interpreted to include diplomatic intervention), 
not only in the case of bond claims but also in the case of debts arising out 
of contract. Although it has not been usual formally to intervene diplo- 
matically on behalf of contract claims but only to extend good offices, diplo- 
matic intervention in case of denial of justice has not been refused, even in 
America. Moreover, when the debt is admitted, but the failure to pay is 
due to good faith inability to pay, there is no need for arbitration, except 
possibly on the question of good faith. The Argentine article therefore 
included in one ‘sentence three distinct ideas which needed separation. 
Armed force might well be rejected in all contract claims, but not diplomatic 
intervention where there was a denial of justice. In the matter of public 
loans or public debts, arbitration should be limited to allegations of bad 
faith, such as the withdrawal or diversion of guaranteed security, the inten- 
tional disregard of priorities and preferences or other essential terms of the 
contract, or the unjustified repudiation of the debt. This, the reporter was 
informed, was what the Brazilian delegation intended by its reservation. 

A draft of a convention on international responsibility of states introduced 
at Buenos Aires by the delegations of Argentina, Chile, and Peru, had con- 
ceded liability of a state “for infraction of a generally recognized interna- 
tional duty.” Inasmuch as denial of justice is often given a restricted 
meaning, it seemed advisable to limit the renunciation of diplomatic inter- 
vention to cases in which there had not been a denial of justice or breach 
of an international duty. With unanimity, therefore, subject to the 
qualification presently to be mentioned, the Committee of Experts, with the 
concurrence of Dr. Ulloa of Peru, and Mr. Accioly of Brazil (invited to con- 
sult with the Committee because of his special knowledge of the Buenos 
Aires proceedings), approved and recommended to the Lima Conference the 
adoption of the three following articles: 

1. The high contracting parties pledge aes without any 
reservation, not to employ armed force for the collection of public debts 
or contractual debts. 

2. The high contracting parties agree not to intervene diplomatically 
in support of claims arising out of contract, unless there has been a 
denial of justice or infraction of a generally recognized international duty. 

3. In the event of unjustified repudiation or breach of the terms of a 
contract and the failure to settle the claim by resort to local remedies 
and diplomatic negotiation, either creditor or debtor may demand and 


obtain the arbitration of the issue of unjustified repudiation or violation, 
denial of justice or infraction of a generally recognized international duty. 


The Chilean member of the Committee, Mr. Cruchaga Ossa, had, even 
before the Committee formally convened, advanced the idea that any draft 
of the Committee should include the thought that the alien can have no 
different or greater rights than the national. A somewhat similar provision 
was recommended to the governments for adoption by the first International 
Conference of American States, held at Washington in 1889. The United 
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States and numerous other countries declined to approve this recommenda- 
tion or act uponit. The Second Conference, of 1901, dealing with the rights 
of aliens, referred anew to the equality of “all civil rights” and denied re- 
sponsibility with respect to aliens except when there is responsibility to 
nationals, but nevertheless added that such responsibility would exist after 
the exhaustion of local remedies when there was “a manifest denial of justice 
or abnormal delay or evident violation of the principles of international 
law.” By the last clause the convention simply confirmed an established 
rule of international law which had been applied by arbitral tribunals for 
approximately the last century. 

The Third Conference, of 1906, simply opened the way to the adoption 
at The Hague of the Porter proposition,’ which was ratified by only seven 
American countries. In signing it, nine American countries made reserva- 
tions denying its applicability to ordinary contracts until after the exhaustion 
of local remedies and the establishment of a denial of justice. Nicaragua 
made a similar reservation on ratification, and the United States a reserva- 
tion with respect to the necessity for a special agreement before arbitration. 

The Fourth Conference, of 1910, agreed “to submit to arbitration all 
claims for pecuniary losses or damages which may be presented by their 
respective citizens and which cannot be settled amicably through the diplo- 
matic channel.” Twelve countries ratified the convention. 

The Fifth Conference, in 1923, merely referred to the Commission of 
Jurists at Rio a study of the subject of international responsibility. After 
the studies of the American Institute of International Law in 1925 and of the 
Commission of Jurists in 1927, the Sixth Conference, at Havana in 1928, 
drafted a convention on the status of aliens which provides (Article IT) that 
“aliens are subject, like nationals, to the jurisdiction and local laws, apart 
from the stipulations of conventions and treaties.”” Article V establishes 
that the signatories are obliged to recognize in aliens all the individual 
guaranties which they admit in favor of nationals and the enjoyment of all 
essential civil rights, without prejudice so far as concerns aliens to the legal 
provisions on the exercise of such rights and guaranties. Just how one can 
reconcile the guaranty of an individual right with a limitation on its exercise 
was not made clear. 

The Seventh Conference, at Montevideo, adopted, under reservation of 
the United States and other countries, a treaty on the rights and duties of 
states which provides in Article 9 that ‘‘the jurisdiction of the states within 
their territorial limits applies to all inhabitants. Nationals and aliens are 

8 Article Í of this convention provides: 

“The Contracting Powers agree not to have recourse to armed force for the recovery of 
contract debts claimed from the Government of one country by the Government of another 
country as being due to ita nationals. 

“This undertaking is, however, not applicable when the debtor State refuses or neglects 


to reply to an offer of arbitration, or, after accepting the offer, prevents any compromts 
from being agreed on, or, after the arbitration, fails to submit to the award.” 


276 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


subject to the same protection of the law and the national authorities, and 
aliens cannot claim rights different or more extensive than those claimed by 
nationals.” 

It was Mr. Cruchaga’s belief that the reporter was inspired too greatly by 
the draft of the Institute of International Law adopted in 1927, and not 
sufficiently by the above-mentioned provisions which, in Mr. Cruchaga’s 
opinion, indicated that on the American continents equality of treatment was 
the ultimate demand that could be made on behalf of the alien. Invoking 
provisions of civil codes which purport to grant equality of civil rights, in- 
troduced for the first time, it is believed, by Andrés Bello in the Chilean 
code of 1855, and overlooking the fact that in practice no state grants full 
equality of political or publie rights to aliens and is not bound thereto by 
international law, Mr. Cruchaga nevertheless contended that, whatever the 
rule of international law as to a minimum standard might be in Europe, on 
the American continents such a provision had by convention been abolished, 
and that equality of treatment was the ultimate claim of aliens.» When 
Mexico invoked Article 9 of the Montevideo Convention on the Rights and 
Duties of States to justify the uncompensated expropriation of agricultural 
lands owned by American citizens in Mexico, Secretary Hull in his note of 
August 22, 1938, not relying upon the American reservation, replied that such 
a provision for equality of treatment could not be accepted as a justification 
for stripping aliens of fundamental rights accruing under international law, 
merely because nationals were without recourse deprived of similar rights. 
Mexico’s contention of September 2, 1938, to the effect that the alien enjoys 
no rights from international law would, if correct, go a long way to meet 
Mr. Cruchaga’s position. The fact that Mexico ultimately agreed to the 
establishment of a commission and the payment of compensation, while 
reserving its legal position, may not be deemed to have settled the i issue, 
which will doubtless receive further consideration. 

Mr. Cruchaga, while pretermitting the question whether international 
law in general provided a minimum standard, insisted, as already. observed, 
that American conventional law had committed itself to the principle of 
equality and that the Committee of Experts by their mandate from the 
Montevideo Conference were bound to respect in their codification the prin- 
ciples of American conventional law. The “international obligations” of a 
state on this hemisphere, therefore, it was contended, are limited to the 

* Mr. Cruchaga invoked Article I of the draft submitted by the American Institute of 
International Law to the Seventh Conference at Montevideo, which provides: 

“The Jurisdiction of States within the limits of the national territory extends to all in- 
habitants. The inhabitants, both nationals and aliens, enjoy a single protection as imposed 
by the laws and national authorities. Aliens may not demand different or more extensive 
rights than nationals. This equal protection must assure to nationals and aliens the mini- 
mum (of rights) required by international law.” 


It is not understood why this provision was cited, for it specifically refers to the minimum 
the existence of which Mr. Cruchaga would deny. 
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obligations established in these conventions, in which equality of treatment 
was deemed to represent the ultimate test of responsibility. 

Mr. Cruchaga cited in support of his position the Chilean response to the 
questionnaire submitted by the Geneva committee which prepared the bases 
of discussion for the Codification Conference of 1930. Chile appears to 
have been the only Latin American country to respond to the questionnaire. 
That response stated: 


It is not possible to accept or agree to conclusions which imply the 
concession to aliens of a privileged treatment in relation to nationals. 

When the institutions of a state accord to an alien a footing of equality 
with nationals so far as concerns individual guaranties, the acquisition 
and enjoyment of civil rights and the institution before courts of the 
country of judicial actions as is the case in Chile, actions for damages 
sustained by aliens brought against the state officers or individuals 
must be instituted by them before the competent national authority, 
and there is no place for diplomatic reclamation except in the single 
case of denial of justice. 


Nevertheless, so greatly had Mr. Cruchaga become impressed with the 
validity of the equality theory, that in his last memorandum submitted to 
the Committee of Experts we find, after invoking again the provision of 
Article 9 of the Convention on the Rights and Duties of States to the effect 
that “aliens cannot claim different or more extensive rights than nationals,” 
the following paragraph: 


Such clear stipulations in force and already ratified by the greater 
part of the American republics signify that there is no longer ground 
[gue no cabe mds] to speak of denial of justice with respect to aliens 
than with respect to nationals because there cannot be denial of justice 
if there do not exist rights which can be recognized. 


If this is correctly understood, it would seem to mean that the conception 
of denial of justice in international law has been abolished for the American 
countries by Article 9 of the Convention on the Rights and Duties of States, 


10 League of Nations, Conference on Codification of International Law, Vol. I, p. 184; 
Diario of the Lima Conference, p. 507. 

u Diario, p. 5389. Mr. Cruchaga invoked in support of his view that part of the decision 
of the Permanent Court of International Justice in the Phosphates in Morocco case be- 
tween Italy and France, reading as follows: . . . “The complaint of denial of justice cannot 
be separated from the criticism which the Italian Government directs against the decision 
of the Department of Mines of January 8, 1925, for the Court could not regard the denial 
of justice as established unless it had first satisfied itself as to the existence of the rights of 
the private citizens alleged to have been refused judicial protection”? (Judgments, Series 
A/B, No. 74, June 14, 1938, p. 29). But the Court had already held that the decision 
of the Department of Mines in 1925, allegedly ousting Italian nationals, was too early to be 
considered within the Court’s jurisdiction under Article 36 of the Statute, as a fact creating 
a dispute earlier in date than the signing of the obligatory jurisdiction clause by France, 
and that the Italians in any event had no vested rights of which they were deprived. For 
both reasons, it was unable to consider the claim of denial of justice. It is hard to see how 
capital can be made of that decision. 
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because nationals cannot invoke that claim. This leads naturally to the 
inference that diplomatic protection must also go by the board because na- 
tionals cannot avail themselves of such a remedy. This thesis indeed was 
the subject of a long address by President Cardenas to the Mexican Con- 
gress on September 10, 1938, in which he attacked the whole institution of 
diplomatic protection as an interference with the sovereignty of states. 
The challengeability of such a conclusion cannot here be discussed. 

The public press, having learned of Mr. Cruchaga’s reservation to the 
Committee’s conclusions, inferred that he and his government were laying 
the foundation for a policy of confiscation. This seemed to the newspaper 
men confirmed by the Mexican delegate’s approval in the Second Commis- 
sion of the Conference of Mr. Cruchaga’s amendment, offered in his status 
as Chilean delegate, to the effect that aliens cannot enjoy any different or 
greater rights than nationals. It is believed, however, that the public im- 
pression did Mr. Cruchaga and the Chilean Government an injustice. 
Although the Committee of Experts rejected Mr. Cruchaga’s proposal, it 
presented a point of view which must be taken into consideration. It is 
obviously true that in most cases equality of treatment would be a complete 
defense. Practice, however, has established the fact that there is a certain 
minimum of rights which elementary civilized justice requires every country 
to extend, and that it cannot escape international responsibility merely on 
the ground that it also mistreats nationals. These fundamental human 
rights, though sought to be defined by the Institute of International Law 
in its draft Convention on the Rights of Man adopted in 1929, have never 
been officially defined and perhaps cannot be. There is great dispute, for 
example, even where the minimum standard is admitted, whether the pro- 
tection of private property against confiscation falls within it. The move- 
ment to abolish it is incidental to the general Latin American disposition to 
limit if not to abolish diplomatic protection, and for that reason the proposal 
deserves the most thoughtful consideration. 

The Lima Conference, having received other drafts on the general subject 
of the international responsibility of states, decided to take no action on the 
Committee’s report and draft, with or without the Cruchaga amendment, 
and referred the entire subject of “‘pecuniary claims,” together with the 
larger subject of international responsibility, back to the Committee of 
Experts as well as to the Rio Permanent Committee and the International 
Conference of American Jurists. Among the matters thus referred to the 
codifying agencies for further study were an Argentinian and a Peruvian 
draft on international responsibility, the former of which contains the rather 
startling clause that corporations have no nationality “* and presumably, 

us See Argentine note to Great Britain in 1876, Banque de Londres case, quoted in Clunet, 
Vol. 33, p. 607 (1906). At the Sixth Inter-American Conference of 1928, in the discussion 


of the Bustamante Code, Argentina, Colombia, Costa Rica, the Dominican Republic, and 
Paraguay took this position. Gallaix, Report to Int. Law Assn., 39th Report, pp. 61-62. 
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therefore, may not claim any national diplomatic protection. Included also 
is & proposal of Mexico recommending the abrogation of the Porter proposi- 
tion, which Mexico itself denounced in 1931. The fact is that the Porter 
proposition has been ratified by only seven American states (the United 
States, Mexico, Nicaragua, Panama, El Salvador, Guatemala, and Haiti), 
and, as above indicated, suffered thirteen reservations from American coun- 
tries.2 The Porter proposition involved from the beginning something of 
a misconception because it purported to permit the use of force when a coun- 
try refuses an offer of arbitration—a refusal which may be due not to a 
denial of the obligation, but to inability to pay. The drafts to be considered 
include also a Mexican proposal to extend the Calvo Clause to governments, 
so that governments will consider themselves bound by a renunciation of 
diplomatic protection on the part of their nationals even in the case of a denial 
of justice or serious outrage. 

These various efforts, not yet concerted, would seem to indicate a wide- 
spread Latin American desire for a policy which would either narrow greatly 
or abolish the institution of diplomatic protection. The practical conse- 
quences of the success of such a policy may not have been fully considered. 

Coérdination of Peace Instruments, or Mexican Peace Code. There have 
been nine important inter-American conventions designed by various pro- 
cedures to prevent armed conflict and to settle disputes. These nine con- 
ventions, beginning with the Gondra Treaty of 1923 and ending with the 
four concluded at the Buenos Aires Conference of 1936, cover the whole 
range of investigation, conciliation, mediation, and arbitration. If diplo- 
matic negotiations fail and preventive action is unsuccessful, a variety of 
remedial actions, bilateral and multilateral, is provided fof. 

Mexico and other countries had proposed in earlier conferences that the 
many peace treaties be codrdinated in one instrument. The so-called Mexi- 
can Peace Code, Mexico’s contribution to this effort, was referred by the 
Buenos Aires Conference to the Committee of Experts for their criticisms 
and comments, with a view to further consideration at the Lima Conference. 
The Mexican Code embodied not merely the provisions of the nine treaties,” 


1t Special Handbook for the Use of Delegates, Inter-American Conference for the Main- 
tenance of Peace (1936), pp. 54-55. 

18 The treaties, which most of the American countries have now ratified, are the following: 

(1) The Gondra Treaty of 1923 for the prevention of conflicts by ad hoc commission of 
inquiry of five members; 

(2) The Washington Convention of 1929, for the conciliation of all controversies not set- 
tled by diplomacy, the 1923 commissions of inquiry to become, as needed, conciliation 
commissions; 

(3) The Treaty on Inter-American Arbitration of Washington, 1929, providing for the 
obligatory submission of legal disputes as defined in Article 36 of the Statute of the Permanent 
Court of International Justice with limited reservations; 

(4) The Additional Protocol to the Conciliation Convention signed at Montevideo, 1933, 
under which the conciliation commissions may be made permanent, each ratifying party 


280 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


mentioned above, but added certain new proposals, such as the definition 
of the “aggressor” and provisions for sanctions, for the obligatory arbitra- 
tion of political as well as legal disputes, for the election and functioning of 
an Inter-American Court of Justice to sit in two bancs of eleven judges 
each, one from each American country, including Canada. 

The Committee of Experts was aided by an elaborate memorandum pre- 
pared by its reporter, Dr. Luis Anderson. Based upon the deliberations of 
the Committee, Dr. Anderson prepared an ante-proyecto, constituting a re- 
vision of the Mexican Peace Code, for the consideration of the Conference. 
The principal changes recommended were to eliminate all references to the 
“aggressor” and “sanctions,” to the obligations of the member states under 
the Covenant of the League of Nations, to suggest the prematurity of the 
proposal for the obligatory arbitration of political disputes, and to suggest 
that the establishment of an Inter-American Court of Justice was a political 
question for the governments and not for the experts to decide. Neverthe- 
less, by way of suggestion, the Committee submitted a re-draft of the pro- 
visions relating to the Court of Justice, proposing the substitution of a single 
court of eleven judges to be elected for five years from a panel of nominees, 
eleven to be proposed by each country, those receiving the highest number of 
votes to constitute the first court. Two of the eleven judges were to repre- 

sent the Anglo-American legal system.” 
= The United States delegation also presented to the Conference a draft 
for the consolidation of American peace agreements. 

In view of the fact that some of the provisions of the code were contro- 
versial, and that various drafts on incidental questions were submitted, the 
Conference decided to refer all the material to the Pan American Union for 
classification and transmission to each of the governments, soliciting their - 
opinions and proposals for eventual codification of the instruments in ques- 


nominating to the Pan American Union tavo commissioners, the Union initiating the selection 
of the fifth member; 

(5) The Anti-War Treaty of Non-Aggression and Conciliation signed at Rio de Janeiro, 
October 10, 1933, open to adherence by non-American states, under which conciliation is 
strengthened and certain wars condemned, ete. 

(6) The Convention for the Maintenance, Preservation and Re-establishment of Peace 
signed at Buenos Aires December, 1936, providing for consultation among the non-par- 
ticipating governments to produce a method of peaceful collaboration ; 

(7) The Convention to Codrdinate, Extend and Assure the Fulfillment of the Existing 
Treaties, December, 1936, providing for consultation when there is a threat of war, for 
renunciation of hostilities for six months, but, if hostilities break, the non-participants to 
adopt a common attitude of neutrality, consult together, and concert measures to discourage 
the spread of hostilities, including the consideration of arms and loans embargoes; 

(8) The Inter-American Treaty on Good Offices and Mediation, December, 1936, pro- 
viding for mediation by eminent citizens selected from a panel, an innovation in mediation 
procedure; 

(9) The Treaty on Prevention of Controversies, December, 1936, providing for appoint- 
ment of permanent bilateral mixed commissions. u Drarto, p. 449. 
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tion for subsequent submission to the International Conference of American 
Jurists for report to the Bogotá Conference in 1943.” 

Definition of the “Aggressor” and “Sanctions.” The reporter of the Com- 
mittee, Dr. de Mello Franco, expressed the belief that it was not possible to 
make a useful definition of such a conception as “aggressor,” but, in execu- 
tion of the mandate of the Buenos Aires Conference, he submitted a defi- 
nition following closely the Soviet definition included in several European 
non-aggression treaties, listing a series of acts which might be deemed to 
constitute a state an “aggressor.” 

The Committee of Experts agreed unanimously and without debate that 
it was not useful to attempt to define such an elusive term as ‘‘aggressor,”’ 
and that practice had indicated that the characterization of a country as 
an aggressor had not allayed or appeased but had rather aggravated inter- 
national relations, and that the term ought to be dropped, together with the 
conception of sanctions with which it has been associated. The Committee 
added that in view of the system of consultation established in existing pacts, 
which afforded a means for the determination of a common course of action 
in case of disturbances, it would be unnecessary for the American Republics 
to subseribe to new stipulations on the subject. 

This view was accepted by the subcommittee of the First Commission of 
the Conference.’ In the full Commission, however, although the preamble 
retained the opinion of the subcommittee that the need for the definition 
of aggression and the establishment of sanctions is not urgent, the resolution 
provided that all material on the subject be transmitted for consideration 
to the International Conference of American Jurists. 

Coérdination of investigation, conciliation and arbitration’ treaties. Inas- 
much as this topic was an integral part of the Mexican Peace Code, the Com- 
mittee of Experts contented itself with a brief report of one page and annexed 
Dr. de Mello Franco’s memorandum in which reference was made to Brazil's 
aspiration for the obligatory arbitration of disputes, even political ones.'* 

Immunity of Government-owned Vessels. In view of the practical agree- 
ment achieved at Buenos Aires in 1936,!° to the effect that the Brussels 
Convention of 1926 could safely be adhered to by the American states, the 
Committee of Experts recommended that no special Pan American conven- 
tion be concluded on this subject, but that the Brussels Convention of 1926 
and the additional protocol of 1934 be accepted by the American countries. 
The Brussels Convention also deals with warships, in contrast to the United 
States Shipping Acts of 1916 and 1920, which waive the immunity of the 
United States in many respects in the matter of suits arising out of claims 
against government-owned merchant vessels. The convention, if ratified 
by the United States, would modify some of the provisions, substantive and 
procedural, of American law. The Conference accepted the Committee’s 
recommendation. . 

18 Diarto, p. 844. 18 Ibid., p. 273. E Ibid., p. 808. 18 Ibid., p. 444. 4 Jbid., p. 188. 
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Nationality. This topic arose out of a draft submitted by Peru in 1936 
to the Buenos Aires Conference. It raised the question whether all persons 
born in the territory of American states should be deemed citizens, as all 
but one or two of their constitutions now provide, or whether there are 
certain ethnic groups whose children, for social or economic reasons, should 
not be admitted to citizenship. It was generally understood that Peru had 
in mind the children of Chinese and Japanese immigrants. 

The first inclination of the Committee was to report that the topic.was 
not ripe for codification and thus dismiss it. The Peruvian adviser of the 
Committes, Dr. Ulloa, expressed his concurrence in this view and suggested 
that Peru merely wished to raise the point for consideration and discussion. 
The Committee thereupon agreed to report to the Conference that certain 
stated questions be submitted to the governments for transmission to the 
National Commissions for answer and subsequent reference to the Commit- 
tee of Experts for report at the Ninth International Conference of American 
States.? ) 

Conclusion. Perhaps the inference is justified that thus far the Committee 
of Experts has served in the main as an advisory board to which the Inter- 
American Conferences may refer controversial or embarrassing questions 
for further study and subsequent report. It has not yet begun to function 
in the capacity designed for it by the Montevideo Conference as the initiator 
of drafts for the progressive codification of international law. Many of the 
functions of the Committee of Experts, even as a reporting body on contro- 
versial questions, were assigned by the Lima Conference to the revived 
International Conference of American Jurists, which is to function as an 
advisory body and as the capstone of the hierarchy for codification. Under 
the circumstances it would seem to be wise to merge the Committee of Ex- 
perts with the International Conference of American Jurists, of which indeed 
under the Buenos Aires resolution the members of the Committee were to 
become ez oficio members. How far the Committee’s work at Lima has 
contributed to the clarification of the problems entrusted to it only time 
can tell. 

70 Diario, p. 243. 


THE RELATIONS BETWEEN THE NAVY AND THE 
FOREIGN SERVICE 


By Rear ApMreaL Crarxk H. Woopwargp, U.S.N. 
Sometime Envoy Extraordinary and Minister Plenipotentiary to Nicaragua 


In the conduct of foreign policy and the participation of the United States 
in international affairs, the relation between the Navy and the Foreign 
Service is of vital importance, but often misunderstood. The relationship 
encompasses the very wide range of coérdination and coöperation which 
should and must exist between the two interdependent government agen- 
cies in peace, during times of national emergency, and, finally, when the 
country is engaged in actual warfare. The relationship involves, as well, the 
larger problem of national defense, and this cannot be ignored if the United 
States is to maintain its proper position in world affairs. 

The Navy’s primary mission is to defend the nation in war and to prevent 
invasion. In times of peace its main purpose is the potential service it ren- 
ders as the silent supporter of our national policies and our maritime com- 
merce. Its policy and functions are well set forth in the last Annual Report 
of the Secretary of the Navy in these words: 


Operations of our naval forces during the past year have been con- 
ducted in accordance with the United States naval policy to maintain 
the Navy in sufficient strength to support the national policies and 
commerce and to guard the AER and overseas Possessions of the 
United States. They bave been disposed to operate with a minimum 
expenditure of funds. 

In adhering to the naval policy the employment of forces has been 
effected with the following in view: 

(a) To exercise and train the units of the fleet to the highest state 
of efficiency; 

(b) To organize the Navy for operations in either or both oceans 
so that expansion only will be necessary in case of national emergency; 

(c) To protect American lives and interests in disturbed areas; 

(d) To codperate fully with other departments of the Government 
and with the States; and 

(e) To cultivate friendly international relations.! 


Admiral Leahy, Chief of Naval Operations, testifying before the Com- 
mittee on Naval Affairs of the House of Representatives on the 1938 Naval 
Bill, expressed the proposition in these words: 


The Navy of the United States is maintained for two general reasons. 
One is the prevention of war. The other is readiness to wage war effec- 


t Annual Report of the Secretary of the Navy for the Fiscal Year 1937 (Washington, 
1937), p. 7. 
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tively so that, if forced upon us, war may be brought to a close as quickly 
as possible with a minimum loss of men and economic resources. 

The Navy insures our national integrity, supports our national 
policies, guards the continental United States, and our overseas posses- 
sions, and gives protection to our citizens abroad. The Navy can do 
this effectively only if it is maintained at a strength which will prevent a 
serious challenge by any nation or nations to any of America’s vital 
national policies which will insure respect by foreign states and their 
people for our citizens abroad, and which will make an attack on any 
part of our territory too costly and too hazardous for any foreign nation 
or nations to attempt.’ 


Regarding the precise meaning and implications of the naval policy of 
protection of the commerce of the United States, Admiral Leahy stated at the 
same hearing, “That is another question to which it is almost impossible to 
make an accurate reply, because, until conditions arise which necessitate 
protection of our commerce, it is not possible to say just what we will do.” ? 

On the third phase of policy, to wit, protection of nationals, Admiral 
Leahy said, ‘Protection to citizens abroad by the Navy extends just as far 
as national policy requires us to go.’’4 

The Navy must be ever ready for instant action if and when the inter- 
national scene undergoes a sharp or unexpected change. It must make 
strategical plans for all conceivable wars and, in conjunction with the Army, 
make recommendations for the behavior of the whole nation under war con- 
ditions, such as mobilization of industry, progurement of basic war mate- 
rials, utilization of the maritime commercial facilities, and so forth. Naval 
officers feel that the existence of a “Navy second to none” not only would 
prevent an attatk upon the vital interests of the nation, but would also act 
as a deterrent of war, as other less powerful potential enemies would abstain 
from an unequal duel. As the success of our national and foreign policies 
depends upon our ability to defend them, and such defense is proportional 
to the armed support given to them, it is necessary, therefore, either to in- 
crease the size of the armed forces to a point commensurate with the policies 
pursued, or to reduce the importance of our policies. First-class policies 
cannot be upheld with a second-class Navy. The expansion of the political 
and commercial interests of the United States throughout the world in recent 
decades has materially increased the risk of conflicts with the national 
interests of other countries. Diplomacy and a Foreign Service cannot alone 
adequately support, advance, and protect national policies and interests. 

It is a common error to think of the Navy wholly as an instrument of 
war. Contrariwise, it is as great an organization of peace as it is of war, 
an instrument of public policy in peace, and a public works project of primary 
magnitude. Not only does the Navy represent the power and dignity of 

2? Hearings before the Committee on Naval Affairs, House of Representatives, 75th Cong., 


3rd Sess., on H. R. 9218, p. 1940. 
3 Ibid., p. 1955. , 4 Ibid., p. 1988. 
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this nation abroad and on the high seas, and protect our national interests 
and citizens in foreign countries, but it cultivates friendly relations and aids 
in the development of sea-borne commerce. It has made contributions to 
the welfare of overseas regions where problems of health, sanitation, and 
education have been under its guidance. On numerous occasions it has 
brought law and order, peace and safety to regions torn by civil strife. 

Every naval officer when abroad, is a representative of the Government. 
On many occasions, naval officers have been called upon by the Government 
to perform diplomatic functions and to act for the country in ways other 
than those customarily associated with naval activities. They have demon- 
strated fitness for statesmanship and have acquitted themselves with credit. 
The foreign policy of the United States has been sponsored by and often 
promulgated by naval men. Much of our early diplomatic history reads 
like the collective biographies of naval officers. It is necessary to recall 
only by mention the termination of the tribute levied by the Barbary States 
in 1815, the negotiations of trade treaties by naval officers with Hawaii 
in 1826, Samoa in 1839, China in 1840, Japan in 1854, and Korea in 1882. 
As stated by Charles O. Paullin in his book entitled Diplomatic Negotiations 
of American Naval Officers, 1778-1883,5 “A naval officer rather than a civilian 
was chosen for such diplomatic tasks because he could best unite force with 
persuasion, a combination always regarded as a requisite in dealing with 
these peoples, because he often possessed a special knowledge of their govern- 
ments and customs, and because it was most convenient to select him since 
he visited every quarter of the globe in the line of his profession.” 

The relationship of the Navy to American diplomacy has been equally 
intimate in recent times, although it has been affected bY the development 
of the present efficient Foreign Service, and by radio communications, 
thus diminishing to a large degree the initiative and independent action of 
the officers abroad. After 1905, naval officers played an active part in stabi- 
lizing the Dominican Government and supervising the collections of customs. 
For eight years after 1919 Rear Admiral Bristol conducted the affairs of the 
United States Government in the entire Near East, displaying rare diplo- 
matic ability. For seven years following 1923 Brigadier General Russell, 
a, Marine officer, was High Commissioner in Haiti. American naval officers 
were appointed with the rank of Envoy Extraordinary and Minister Pleni- 
potentiary to Nicaragua in 1930 and again in 1932 to supervise the Presi- 
dential elections there and to insure Justice in their conduct. In the Hague 
Conferences of 1899 and 1907, and at the London Naval Conference in 1909, 
naval officers were among the plenipotentiary delegates of the United States 
and participated in the drafting of the rules relating to naval warfare which 
were drawn up and signed at those gatherings. Naval officers also repre- 
sented the United States both in technical and plenipotentiary rôles at the 


ë Johns Hopkins Press, Baltimore, 1912. 
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Paris Peace Conference in 1919. Needless to say, they played a part quite 
equal to that of the regular diplomatic officials at the Naval Armaments Con- 
ferences in Washington in 1921-1922, Geneva in 1925, London in 1927, 1930, 
and 1935. Reference to the annual Bhalo of the Department of State, 
American Delegations to International Conferences, Congresses, and Expo- 
sttions and American Representation on International Institutes and Com- 
missions,’ reveals the designation of naval officers as representatives of this 
country at a large number of varied diplomatic gatherings since 1931, 
including the 15th Congress of the Permanent International Association 
of Navigation Congresses (Venice, 1931), 3rd International Hydrographic 
Conference (Monaco, 1932), General Disarmament Conference (Geneva, 
1932-1935), International Radio Conference (Madrid, 1932), 3rd Inter- 
national Conference on Rheumatism (Paris, 1932), 7th International Con- 
gress of Military Medicine and Pharmacy (Madrid, 1933), International 
Congress on Sanitary Aviation (Madrid, 1933), 5th Pacific Science Congress, 
International Office of Military Medical Documentation (Liége, 1934), 
International Technical Consulting Committee on Radio Communications 
(Lisbon, 1934), Far Eastern Association of Tropical Medicine (Nanking, 
1934), International Congress of Photogrammetry (Paris, 1934), Ibero- 
American Oceanographic Conference (Madrid, 1935), 16th International 
Congress of Navigation (Brussels, 1935). 

All of these activities, briefly mentioned, are over and above the routine 
tasks faced by the Navy in insuring proper projection of American life and 
property in other countries, duties which have involved many delicate 
diplomatic negotiations with foreign governments. While many have 
argued that the fSreigner present in a disturbed area is there at his own risk 
and should not be given protection, this. view finds acceptance neither in 
international law nor in the foreign policy of the United States. Section 

722 of the Navy Regulations’ specifically provides that: 


On occasions where injury to the United States or to citizens thereof 
is committed or threatened, in violation of the principles of interna- 
tional law or treaty rights, the commander in chief shall consult with 
the diplomatic representative or consul of the United States, and take 
such steps as the gravity of the case demands, reporting immediately 
to the Secretary of the Navy all the facts. The responsibility for any 
action taken by a naval force, however, rests wholly upon the command- 
ing officer thereof. 


Section 723 amplifies the preceding one: 


The use of force against a foreign and friendly state, or against any- 
one within the territories thereof, is illegal. The right of self-preserva- 
tion, however, is a right which belongs to States as well as to individuals, 
and in the case of States it includes the protection of the State, its honor, 


¢ Published by the Department since 1932 in its Conference Series. 
7 United States Navy Regulations (Washington, 1932). 
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and its possessions, and the lives and property of its citizens against arbi- 
trary violence, actual or impending, whereby the State or its citizens may 
suffer irreparable injury. The conditions calling for the application of 
the right of self-preservation cannot be defined before-hand, but must be 
left to the sound judgment of responsible officers, who are to perform 
their duties in this respect with all possible care and forebearance. . . .° 


Chapter X, Section 113, of the printed Consular Regulations ® advises 
foreign service officers that under certain conditions they are to communi- 
cate directly with naval officers with a view to the display or use of force 
for the protection of American rights and interests. 


When Naval Force May be Asked.* The Navy is an independent 
branch of the service, not subject to the orders of the Department of 
State, and its officers have fixed duties prescribed for them; consuls 
will, therefore, be careful to ask for the presence of a naval force at 
their ports only when public exigencies absolutely require it, and will 
then give the officers in command the reasons in full for the request 
and leave with them the responsibility of action. . . .1° 


Upon arrival at the port or ports designated, the senior naval commander 
and the ranking foreign service officer exchange official calls, the ceremonial 
details of which are carefully and meticulously laid down for all ranks of 
both services in the Navy Regulations," the Consular Regulations, and in 
the printed Instructions to the Diplomatic Officers of the United States.™ 
Upon the completion of this formality, the representatives of the two services 
meet to discuss and “estimate” the situation and plan for action accordingly. 
Where disturbed and threatening conditions persist, daily conferences be- 
tween the resident foreign service officer and the naval commander sent to 
the spot are frequently resorted to. Sometimesif the occasion demands, joint 
action is planned with the representatives and vessels of other foreign states. 

Naval officers in command are expected to maintain close and cordial 


t Sec. 724 (2) requires commanding officers to communicate with the Navy Department 
in Washington before taking forceful action, except in “extreme cases where such action is 
necessary to save life.” Sec. 726 adds the duty of protecting all merchant vessels of the 
United States engaged in lawful occupations, as well as advancing the commercial interests 
of the country. 

* Consular Regulations of the United States (Washington, 19380). 

*The Regulations contain a footnote quoted from John W. Foster’s Practice of Diplo- 
macy, to the effect that “The American minister in foreign countries is sometimes called 
upon to act in concert with a commander of our naval forces. While in cases of emergency 
or threatened danger to American interesta the naval officer is instructed to put himself 
in communication with the diplomatic representative of the country, he does not thereby 
come under his orders... .” 

19 Seca. 148 and 149 of the Consular Regulations, and Chapter XI, Sec. 1, of the Diplomatic 
Instructions detail the functions of foreign service officers in their duties toward American 

1 Secs. 243-247, 351-353. See also General Order No. 23, of the Navy Department, 
issued May 13, 1935, entitled “Rules of Precedence, Officers of the United States.” 

12 Seca. 109-112. u Chap. IV, Secs. 5~7. 
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relations with foreign service officers abroad at all times. Mutual trust 
and helpfulness are necessary for the facilitation of the duties of both and 
for enhancing the prestige and advancing the policies of the United States. 
Foreign service officers are regularly helpful to naval officers in command 
of units making foreign visits, through the assistance which they give in 
making preliminary arrangements for berthing, utilities, leave and liberty 
parties, policing and shore patrol, and in many diverse matters of contact 
with the foreign officials of the port and of the local government. 

When naval vessels are called upon by foreign service officers for protec- 
tion or assistance a delicate situation may arise as a result of the fact that 
the foreign service officers are responsible to one department of the home 
Government, while the naval officers are subject to another, even though 
both departments in Washington eventually head up in one official, the 
President of the United States, who is at all times both the Commander- 
-in-Chief of the Navy and of the Diplomatic Service of the United States. 
When the naval vessel which has been summoned arrives, the foreign 
service officer occupies vis-d-vis the naval commander only an advisory 
capacity, regardless of whether the foreign service officer may be a vice 
consul or an ambassador. The naval commander is responsible only to 
the Navy Department, and is in no sense subject to the directions or orders 
of the foreign service officer. The same situation holds in reverse, although 
once the foreign service officer has asked the naval commander to come to 
his assistance, the employment of armed force rests exclusively within the 
discretion of the naval officer regardless of the embarrassment which this 
may cause to the negotiations of the foreign service officer with the local 
authorities. . 

In case of doubt, and when time permits, the naval commander may be 
expected to report the circumstances to the Navy Department with a re- 
quest for specialinstructions. Ifthe urgency of the circumstances precludes 
such a reference to the Department, he will, in determining his line of pro- 
cedure, consider the pertinent principles of international law and the 
available precedents. In acting thus, he may establish new precedents 
and new principles of international law, but he must be certain that his action 
is correct, or he may needlessly expose the Government to just claims, 
or by injudicious action precipitate hostilities. It is necessary, therefore, 
that naval officers have a comprehensive knowledge of international law 
and of American treaty obligations, both of which they are responsible for 
enforcing and seeing respected. When the case is referred back to the 
Navy Department, consultation normally takes place between that Depart- 
ment and the Department of State, and usually also with the President. 

At certain times in the past it has become necessary for naval officers to 
assume some of the functions of consular officers at ports where no foreign 
service officer has been present for the time being. In order to take care 
of such contingencies, the Naval Instructions now provide that: 
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In the absence of a diplomatic or consular officer of the United States 
at a foreign port, the commander in chief, as senior officer present, has 
authority: (a) To exercise the powers of a consul in relation to mariners 
of the United States (Sec. 1433, R. S. ); (b) To communicate or remon- 
strate with foreign civil authorities as may be necessary; (c) To urge 
upon citizens of the United States the necessity of abstaining from 
participation in political controversies or violations of the laws of neu- 
trality.4 

Naval officers and members of the American Foreign Service come into 
contact regularly in another capacity by the appointment and stationing 
of naval attachés at the leading legations and embassies of the United States. 
Though a part of the official diplomatic retinue, the naval attaché is not 
recognized under law as a diplomatic officer. The primary purpose of the 
attaché is the gathering of information relating to the naval establishment 
of the country to which he is sent, and the observation of conditions and 
situations bearing upon naval matters. The naval attachés engage in pro- 
fessional relations with the naval officials of the state to which they are 
sent, and in this respect are not dependent upon the diplomatic and foreign 
service officers in the legation or embassy. „The attachés act as aides-de- 
camp to the ambassador or minister, and participate in ceremonial functions. 
They are looked to by the diplomatic officers and the foreign service officers 
for advice on matters within their province. They are under specific 
instructions from the Navy Department and are responsible to it. Never- 
theless, they are expected ġo be at the disposal of the diplomatic officers, 
and to carry out orders of the ambassador or minister in so far as such orders 
may not conflict with instructions which they have received from their own 
department. Chapter IV, Section 3, of the Instructions to the Diplomatic 
Officers of the United States provides that a diplomatic officer shall report 
to the Department of State any situation in which the conduct of a naval 
attaché is unbecoming or is embarrassing to the mission. The diplomatic 
officers have no further authority over an attaché. Secretary of State 
Root once clearly emphasized the relationship, in saying: 

The peculiar and delicate functions of military and naval attachés, 
combining membership of the official diplomatic representation of 
their own government with the added privilege of direct intercourse 
with other than the diplomatic branches of the foreign administration 
and even of official association, on some occasions, with the Head of the 
State and with the highest officers of its military establishment, make 


it desirable that American officers serving in those capacities shall 
enjoy no less privileges than their colleagues of other nationalities. 


Naval and foreign service officers come in contact frequently in another 
manner, through the use of the radio-telegraphic and radio-telephonic 
communications facilities of the naval vessels on foreign stations. While, 
of course, naval intelligence and official business always have the right of 


u Seo, 720. 
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way via these means of communications, naval commanders may and often 
do authorize the radio operators on their vessels to transmit to Washington 
or to other places, official telegrams and communications of diplomatic and 
consular officers when no other means of communication are readily or safely 
available. This liaison service bas often been of paramount importance, 
especially in times of local disturbance or war, where ordinary channels 
have become closed or controlled in such a manner as to render speedy and 
untampered transmission of the message to the United States or to other 
posts impossible or unlikely. 

In these days of rapid communications, the relations wees the Navy 
and the Foreign Service are controlled, as far as major matters are concerned, 
by the State and Navy Departments in Washington. In Washington, of 
course, there is frequent and regular contact between the heads of the two 
departments, and between them and the President, which gives opportunity 
for discussions and decisions on the more important policies affecting mat- 
ters in which codperation between the Navy and the Foreign Service is 
necessary. 

The Chief of Naval Operations is also frequently in consultation with the 
Secretary of State and with officials of the Department of State who are in 
key positions. A division of the Office of Naval Operations (the Central . 
Division) is designated to maintain the general liaison with the Department . 
of State. This division handles on its own initiative minor and routine 
matters in which policy and procedure betweea the two departments are 
well established. It also acts as a communication channel for matters of 
more than routine importance and, to a considerable extent, in an informa- 
tory and consultative capacity. 

Communication in carrying on the contacts referred to above is by 
telephone, special visit, weekly conference and by letter. Matters involving 
action and decision are usually covered by official letter correspondence, 
even though these may only confirm less formal communications already 
accomplished. In addition to the foregoing methods of coöperation, the 
two departments transmit to each other promptly by local wire or by mes- 
senger the telegrams (despatches) received from their agencies in the field 
on subjects in which both departments have an interest. 

The Office of Naval Intelligence, which collects information of interest 
to the Navy from all over the world and relating to all matters in which the 
Navy officials have a professional and legitimate interest, is organized on 
somewhat the same pattern as the Department of State, so far as geo- 
graphical divisions go, and the desks concerned have frequent communi- 
cation with each other on matters of mutual geographical and political 
interest. 

The foregoing observations will have indicated broadly the relative 
positions of the Navy and the Foreign Service in the formulation and execu- 
tion of American foreign policies and relations. In general these policies 
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are formulated and enunciated by the Department of State, or by the 
President through that Department. The Navy Department is often 
called into consultation in the formulation of policies, particularly where 
the policies concerned would be likely to affect the political relations between 
countries and possibly eventually necessitate the display or use of force for 
the support or enforcement of these policies. It is also a party to the de- 
velopment of national policy with respect to the procurement or safeguard- 
ing of supplies of raw materials and commodities essential not only to the 
economic welfare of the nation but to the operation of the armed forces in 
both peace and war. In the matter of naval limitation, the Navy Depart- 
ment and naval officers have, of course, played a major rôle in the formula- 
tion and execution of policy. In the field, the naval and foreign service 
officers are each charged with facilitating and executing the national policy 
determined in Washington. While they normally act independently of 
one another, their functions and duties are not only interrelated and inter- 
dependent, but are regularly codrdinated in time of emergency. Each 
service is essential for the proper advancement of national policy and 
interest, and each must be an active supporter of the other within the con- 
fines of its own rules and regulations. In particular, the rôle of the naval 
forces is to give protection to American diplomatic and consular missions 
and premises, to the lives and property of American nationals and their 
legitimate interests abroad, to be the exemplar of American authority and 
rights upon the seas, and tg be the potential or active supporter and instru- 
ment for the advancement of the policies of the nation. 


BRITISH CONTROL OVER THE EXPORT OF WAR MATERIALS 


By ELTON ATWATHR 
Research Fellow of the Brookings Institution 


At a time when the subject of arms embargoes and arms export control is. 
arousing considerable interest both at home and abroad, it is not untimely to 
examine the system of control which has developed in one of the chief arms 
producing and exporting countries of the world—Great Britain. Much at- 
tention has been devoted to the alleged evils of the international traffic in 
arms, and to the desirability of an effective government control overall arma- 
ments exports. Little consideration, on the other hand, has been given by 
writers to the question of how such control should be administered by a gov- 
ernment, and what measures are actually involved. Taking the experience 
of Great Britain as a case study, the writer proposes in the following pages to 
trace the development of arms export control in that country, to examine the 
ways in which it has been administered, and to point out some of the diffi- 


` culties which have been encountered. The present article may be looked 


A 


upon, therefore, as a case study in the broader subject of national controls. 
over the export of war materials,! 


Pre-War LEGISLATION 


Legislation authorizing the government to prohibit the export of arms and 
ammunition is net of recent origin in Great Britain. On the contrary, as 
early as 1660 the King was granted power by the so-called Tonnage and 
Poundage Act to prohibit the transportation of gunpowder, arms and am- 
munition out of the kingdom whenever he should see cause to do so, and for 
such time as should be specified.?, In 1756, additional authority was granted _ 
to prohibit the export of saltpeter, an essential ingredient for the manu- 
facture of gunpowder, on the ground that the public safety might require 
temporary restraints on the exportation thereof “at critical conjunctures.”’? 
Authority was also granted to prohibit the coastwise carriage of saltpeter, 
gunpowder, arms and ammunition. In 1793 an act was passed authorizing 
the King to prohibit the export of certain naval stores in the interests of 
public safety.‘ 

The wording of both the 1756 and 1793 Acts seems to dat clearly that 
the purpose of this early legislation was to enable the government to prohibit 

1 The writer is using the term ‘‘war materials” in the sense of arms, ammunition and 
implements of war as defined by President Roosevelt’s proclamation of May 1, 1937. Raw 
materials necessary for the conduct of war are not included in this definition. 

212 Charles II, cap. 4 (Great Britain, 3 Stat. at L., p. 4). 

329 Geo. II, cap. 16 (6 Stat. at L., pp. 179-180). 

433 Geo. ITI, cap. 2 (9 Stat. at L., p. 437). 
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the export of essential war materials which might be needed for national use 
in times of war or crisis. This is the more obvious when it is remembered 
that 1756 marked the beginning of the Seven Years War, and that 1793 was 
the year when England entered the wars of the French Revolution. 

The Customs Act of July 5, 1825, replaced previous laws relating to cus- 
toms regulations (including the Acts of 1660, 1756 and 1793), and listed cer- 
tain goods whose export and coastwise carriage might be prohibited by 
proclamation or Order in Council.’ Among these were: (a) arms, ammuni- 
tion and gunpowder; (b) military and naval stores, and any articles (except 
copper) ® which His Majesty should judge capable of being converted into, 
or made useful in increasing the quantity of military or naval stores; (c) pro- 
visions, or any sort of victual which might be used as food by man. The 
penalty for violation of any such prohibition was to be forfeiture of the goods 
involved. . 

These regulations were restated in the Customs Acts of 1833, 1845, 1853 
and 1876.7 They were repeated again in Section 8 of the Customs and 
Inland Revenue Act of July 3, 1879, with the additional penalty of a fine of 
one hundred pounds.® This section continues in force at present, although 
its scope has been extended by the Finance Act of 1921.° The legislative 
basis for the present British system of control over the export of arms and 
other war material can be traced back therefore to Section 8 of the Act of 
1879, which was virtually identical with the pertinent provisions of the 
Customs Act of 1825. ae 

In 1900, when the British Government wished to prohibit the export of 
arms to China during the Boxer Rebellion, its legal advisers were of the 
opinion that the existing legislation, t.e., Section 8 of the £879 Act, did not 
permit export prohibitions to particular countries, but only authorized gen- 
eral prohibitions applicable to all countries. In order to place an embargo 
on arms exports to China, it was felt that a special law would have to be 
passed authorizing specific prohibitions.*® Accordingly, the Exportation of 
Arms Act was adopted on August 6, 1900, authorizing the government to 

* 6 Geo. IV, cap. 107 (20 Stat. at L., p. 365 ff.), Secs. 99 and 114. 

t The reference to copper was deleted in 1853. See note 7. 

’ Act of Aug. 28, 1833, 3 and 4 Will. TV, cap. 52 (23 Stat. at L., p. 187 ff.), Sees. 104 and 
118; Act of Aug. 4, 1845, 8 and 9 Vict., cap. 86 (27 Stat. at L., p. 822 ff.), Seos. 112 and 128; 
Act of Aug. 20, 1853, 16 and 17 Vict., cap. 107 (31 Stat. at L., p. 702 ff.), Sec. 150. The ref- 
erence to copper in category (b) was deleted by this act. Otherwise the list was identical to 
that given in the Act of 1825. Customs Consolidation Act of July 24, 1876, 39 and 40 Vict., 
ch. 36 (Great Britain, 11 Law Reports, Statutes, p. 171 ff.), Sec. 138. 

1 42 and 43 Vict., ch. 21 (14 Law Reports, Statutes, p. 35 ff.). * See below, p. 300, 

if See statements of Mr. Balfour, First Lord of the Treasury, to the House of Commons, 
July 20 and 31, 1900 (Parl Debates, Vol. 86, col. 641, and Vol. 87, cols. 230-232). This 
opinion was not shared by all members of Parliament, some of whom felt that the existing 
authority was fully adequate, and that it was somewhat belittling the prerogative of the 


Sovereign to give her power which she already possessed (Parl. Debates, Vol. 87, cols. 227~ 
280). For further comment, see below, pp. 296-297. 
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prohibit the export of arms and war material as listed in the 1879 Act to any 
specified country or place whenever necessary to prevent such materials 
from being used against the forces of Great Britain or her allies.“ The 
Boxer uprising was suppressed soon after the new act came into force, and 
apparently no proclamation prohibiting the export of arms to China was 
issued as had been intended. The 1900 Act, however, remained in force. 
Had a licensing system been in force at that time, the new act would have 
been unnecessary since a specific prohibition could have been effected by 
withholding licenses for shipments to China. 


PRE-WAR CONTROLS OVER THE Export oF WAR MATERIALS 


General prohibitions upon the export and coastwise carriage of gunpowder, 
saltpeter, arms and ammunition, and upon the export of naval stores, with- 
out the permission of the government, were imposed during the Napoleonic 
Wars on the basis of the 1756 and 1793 Acts, thereby illustrating the war- 
time purpose of this early legislation.“ These prohibitions were of course 
but a small part of the broad prohibitions and decrees restricting foreign 
trade which were imposed by Great Britain during the Napoleonic Wars. 

‘The general prohibitions ended in February, 1816, but limited prohibitions 
on the export of gunpowder, saltpeter, arms and ammunition continued in 
effect until 1829.% These materials could not be exported without permis- 
sion of the government: (a) to the Spanish-American colonies or the West 
Indies from February 12, 1816, to February 21, 1823; “ (b) to Spain from 
July 12, 1819, to February 21, 1823; (c) to the coast of Africa from February 
12, 1816, to May, 1829. The Straits of Gibraltar were excepted after May 
5, 1821. > 

‘Although the seventeenth and eighteenth century legislation authorizing 
arms export prohibitions seems to have had as its essential purpose the con- 
servation of national supplies in case of war, the embargo with respect to the 
Spanish colonies represents the application of this authority to a peace-time 
purpose, namely, the fulfillment of a treaty. By a special agreement of 
August 28, 1814, with Spain, added to the Treaty of Peace of July 5, 1814, 
between the two countries, Great Britain had engaged to take effective steps 


u 63 and 64 Vict., ch. 44 (28 Law Reports, Statutes, p. 94). 

12 Bee the orders of Jan. 21, 1814, 1 British and Foreign State Papers, pp. 1278-1281. The 
general practice was to issue orders approximately every six months renewing the prohibi- 
tions for those intervals. 

33 Br. and For. State Papers, pp. 1137-1138; Vol. 6, p. 519; Vol. 8, p. 575; Vol. 10, pp. 
646-647. The prohibitions were maintained in effect by Orders in Council issued at approx- 
imate six-month intervals. ‘The last order, valid for six months, with respect to Africa, was 
that of Nov. 24, 1828 (Ibid., Vol. 15, pp. 614-615). : 

14 The prohibited area was actually defined as: the West Indies and any part of the Amer- 
ican continents except British territories in North America and the territories of the United 
States. The Spanish colonies were clearly the object of the prohibition, however, for arms 
exports were allowed to Portuguese America. 
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to prevent British subjects from furnishing arms, ammunition and warlike 
articles to the revolting colonies of Spain in America.“ At the moment, the 
general arms export prohibition was still in force, so further action was not 
necessary to give effect to the obligation. But when the general prohibition 
was revoked on February 12, 1816, a specific prohibition with respect to the 
colonies became necessary, and was provided for in the same decree. The 
extension of the embargo in July, 1819, to include Spain was tantamount to 
recognition of the belligerency of the colonies, since it placed the mother 
country on the same level of treatment as the colonies. This arms embargo 
imposed by Great Britain against Spain and the revolting Spanish colonies 
from 1819 to 1823 constitutes an interesting precedent for the application of 
such restrictions in cases of colonial or civil revolution. 

The revocation of the embargo in 1823 with respect to both Spain and the 
colonies came as a result of the French preparations to intervene in Spain 
early that year, and the complaint of the Spanish Government that the 
British arms prohibition was advantageous to France and disadvantageous 
to Spain. In order to maintain impartiality, England was confronted with 
the practical necessity of either applying the prohibition to France—a course 
which was considered as ineffectual because of the nearness of the Dutch 
ports and the likelihood of transshipment—or revoking it with respect to 
Spain and the colonies. The latter course was chosen.! 

During the Crimean War, the export and coastwise carriage of arms and 


14 1 Br. and For. State Papers, p. 293. 

16 Note from Canning to Gordon, British Minister at Vienna, March 4, 1823, cited in 
Herbert A. Smith, Great Britain and the Law of Nations (London, 1932), Vol. I, pp. 279-281. 
At least three other instances of the peace-time use of arms embargoes by Great Britain oc- 
curred during the 19th century. All of them were isolated cases, and were apparently of brief 
duration. The first was a six-months’ prohibition on the export of guns and projectiles, 
imposed by an Order in Council of Sept. 30, 1825, in pursuance of the Act of 1756 (12 Br. and 
For. State Papers, p. 529). Exceptions could be made by special permission of the govern- 
ment, This was apparently proclaimed with the Greco-Turkish War in mind, but it was 
allowed to expire at the end of the six-month period because it was alleged to have brought 
ruin to all the principal arms manufacturers in Great Britain. Foreign Minister Canning, 
in a letter of Aug. 4, 1826, pointed out that there was no treaty obliging Great Britain to 
forbid arms exports to the Greeks, and that whether or not she ought to do so, thereby in- 
flicting calamity upon her own arms establishments, was only “a question of very nice 
morality.” (Cited by James W. Garner in this Jounnat, Vol. 10 (1916), pp. 765-766.) 

The second instance took place during the war between Denmark and Prussia when the 
British customs officers were instructed on June 2, 1848, to prohibit the export of arms which 
might be intended to be used against Denmark. This action was taken on the basis of 
treaties concluded between Denmark and Great Britain in 1670, 1780, and 1814, under which 
the two Powers agreed not to assist the enemies of each other with supplies of arma or am- 
munition. (Cited in Charles Calvo, Le Droit International (5th ed., Paris, 1896), Vol. IV, 
pp. 510-511.) 

The third instance was a proclamation of April 18, 1878, based on Section 138 of the 
Customs Consolidation Act of 1876, prohibiting the export of torpedoes, torpedo-boats, and 
torpedo apparatus and machinery (69 Br. and For. State Papers, pp. 615-616). The writer 
has been unable to discover what motive lay behind this prohibition. 
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certain war materials were prohibited,’ but a form of licensing system ap- 
peared for the purpose of facilitating exports of the prohibited articles and 
at the same time preventing them from reaching enemy territory (t.e., 
Russia). This licensing system took the form of a series of instructions to 
the British customs officers authorizing them not to prevent the export of the 
prohibited articles unless they were destined for specified areas in Europe or 
on the Mediterranean from which they might have been readily transshipped 
to Russia. The export of these articles to all other destinations was to be 
permitted after the exporter had deposited a bond that the goods would be 
landed and entered at the port of destination.4® In the case of the Channel 
Islands and the Isle of Man, the export of the specified war materials was 
prohibited without a license from the governor or officer administering the 
government of the islands.!® 

This is the only case which the writer has discovered in the development 
of the British system of arms export control in which exporters have been 
obliged to deposit security as a guarantee that the shipment would arrive at 
the declared destination. This method has been regularly used by France, 
at first to assure arrival of the goods at the declared destination, and more 
recently to prevent transshipment.?® It forms a unique part of the French 
arms export control system, but never seems to have gained favor with the 
British. 

In 1861, when the possibility of war with the United States loomed as a 
result of the Trent Affair, temporary prohibitiong were imposed by proclama- 
tions of November 30 and December 4, 1861, upon the export and coastwise 
carriage of arms, ammunition, gunpowder, military stores and lead. At the 
game time, supplementary orders prohibited the export or coastwise carriage 
of these articles from the Isle of-Man or the Channel Islands except under 
license from the lieutenant governor or officer administering the government 
of those islands.*4 The purpose of these restrictions was obviously one of 
conserving national supplies in the event of war. 

In view of the export prohibitions made with respect to specific countries 

17 From Feb. 18, 1854, to April 9, 1856. 46 Br. and For. State Papers, pp. 31,61. The 
prohibition was made under the authority of the Customs Act of 1853. See above, note 7. 

18 See orders of April 11 and 24, 1854. 46 Br. and For. State Papers, pp. 48, 52. 

19 Thid., p. 239. 

70 The French system, known as the régime of “‘acqutts-d-caution,’”’ requires the exporter 
of war materials to deposit a security bond with the French customs authorities as a guaran- 
tee that the goods will arrive at the declared destination. The bond may only be released 
upon presentation of a certificate signed by a French consul in the port of destination, stating 
that the goods have actually arrived, have been imported into the country, and that they 
haye not been re-shipped to any third country. The certificate may be issued only after an 
. interval of three months following the arrival of the goods. (See Art. 5 of the decree of Sept. 
3, 1935, France, Journal Officiel, Sept. 11, 1935, pp. 9980-9931.) The system of “acgutts-a- 
caution” was not designed exclusively for use in connection with regulating arms exports, for 


it had been used in similar fashion since at least 1791 with respect to all goods subject to 
export restrictions. 151 Br, and For. State Papers, pp. 170-173. 
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during the period from 1816 to 1829, and again during the Crimean War, it 
seems strange that the opinion should have prevailed in 1900 that specific 
prohibitions could not then be made with respect to China.” The existing 
legislation, Section 8 of the Customs and Inland Revenue Act of 1879, was 
practically identical with Section 150 of the Customs Act of 1853 on which 
the Crimean War prohibitions had been based, and was not dissimilar in 
substance to the previous legislation on which the restrictions from 1816 to 
1829 had rested. It provided that the export of arms and certain other 
war materials could be prohibited by proclamation or Order in Council. In 
1854, a specific prohibition had been effected on the basis of such legislation 
by imposing a general prohibition on all arms and war material exports and 
then permitting exceptions in favor of shipments not likely to reach Russian 
territory. It is difficult to see why this could not have been done again 
with respect to China in 1900 when it was desired to prevent arms from 
reaching the Boxers. The government felt, however, that a more specific 
law was necessary, and hence the Exportation of Arms Act of August 6, 1900, 
was adopted. 


THE GROWTH OF AN EXPORT LICENSING SysTEM, 1914-1921 


Shortly after the outbreak of the World War, the Customs and Inland 
Revenue Act of 1879 and the Exportation of Arms Act of 1900 were extended 
so as to permit prohibitions upon the export of all articles during a state of 
war in which Great Britainewas engaged. On the basis of this authority, 
the export of practically all goods was prohibited during the war except 
under special license from the government. Although a licensing system 
was not formally provided for by law or executive order, it gradually devel- 
oped at this time because of the need for flexibility in the administration of 
the general export prohibitions, and in order to enable the government to 
prohibit shipments to its enemies and permit them to its allies or to those 
neutral Powers which fulfilled certain conditions. During the war it ap- 
plied to practically all goods, but afterwards when the general export pro- 
hibitions were relaxed, the licensing system was retained in a limited form and 


2 See above, pp. 293-294. 

3 Customs (Exportation Prohibition) Act of Aug. 28,1914. 4 and 5 Geo. V, ch. 64 (52 
Law Reports, Statutes, p. 378); and the Customs (Exportation Restriction) Act of Nov. 27, 
1914, 5 and 6 Geo. V, ch. 2 (53 Law Reports, Statutes, p. 9). 

“ Licenses for exports to the European neutral Powers, for example, were made condi- 
tional upon the goods being consigned to a responsible organization (such as the Netherlands 
Oversea Trust) which guaranteed their domestic consumption, or else were issued only for 
shipments to countries which had prohibited the export of the goods in question. In other 
instances, licenses were granted with more or less facility depending upon approval or dis- 
approval of the neutral’s conduct, or according to the need of the Allies for commodities or 
services controlled by the neutral Powers. For a fuller discussion of this question, see Philip 
C. Jessup (ed.), Neutrality, Its History, Economics and Law, Vol. III, The World War 
Period, by Edgar Turlington, pp. 69-70. 
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adapted to the problem of regulating the export of arms and other war 
materials. Its administration was turned over to the Board of Trade where 
it has remained to the present time. 

In May and June, 1919, general licenses * were issued by the Board of 
Trade permitting the free export to certain destinations of double-barreled 
shotguns (suitable for sporting purposes), sporting rifles, cartridges, charges 
and industrial explosives.* Following the conclusion of the Convention of 
Saint-Germain of September 10, 1919, and the subsequent informal agree- 
ment between Great Britain, France, Belgium, Italy and Japan to observe 
the provisions of this convention relating to the prohibited areas in Africa 
and the Middle East specified therein,?” it was necessary to modify the gen- 
eral licenses so as not to allow the free export of these materials to those 
areas. Consequently, at the instance of the Foreign Office, they were re- 
voked in December, 1919, and replaced by a new open general license which 
authorized the free export of industrial explosives, smooth-bore shotguns 
and ammunition therefor to a still wider list of countries, but excluded the 
areas specified in the Convention of Saint-Germain and required specific 
export licenses for all shipments thereto, not only of these materials, but of 
all arms and ammunition.?® Under this procedure, licenses were withheld 
and exports thereby prohibited to these areas unless it were clearly shown ` 
that the goods would be imported under the close supervision of the govern- 
_ ment authorities there, as required by the Convention of Saint-Germain. 
General arms exports were still prohibited from the United Kingdom under 
the war-time regulations, and so could not be exported without the permis- 
sion, t.e., license, of the government; but in order to clarify the regulations 
consequent upon the 1919 Convention, the Board of Trade announced early 
in 1920 that all consignments of arms and ammunition proceeding into or 
through any of the prohibited areas would require specific export licenses.?° 


% The general license was a sort of “blanket dispensation,” authorising the export of the 
designated materials without a specific license. It could be revoked at any time by the 
Board of Trade, but so long as it was in effect, all exporters in the United Kingdom could ship 
the designated materials out of the country freely to whatever destinations were specified. 
The general licenses were issued in the form of public announcements, and were published 
in the Board of Trade Journal. Revocations were made in the same way. The use of 
such general licenses had developed during the war in connection with the regular export 
licensing system. 

2 Board of Trade Journal, 1919, Pt. 1, pp. 626, 654, 736-737. 

27 Art. 2 of the Convention prohibited the export of arms to specified native areas in Africa 
and the Middle East except under license from the exportingcountry. The rest of the Con- 
vention dealt with the general regulation of the international traffic in arms by means of å 
system of national licensing and publicity for exports. It never came into effect, but the 
provisions of Art. 2 were nevertheless applied informally by the five Powers mentioned 
above. For the text of the Convention, see Manley O. Hudson, International Legislation, 
Vol. I, p. 323 ff, 

38 Board of Trade Journal, 1919, Pt. 2, p. 749 (Deo. 11, 1919), and 1920, Pt. 1, p. 63 (Jan. 
8, 1920). - a Thid., 1920, Pt. 1, p. 285 (Feb. 19, 1920). 
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DEVELOPMENT OF THE ARMS Export LICENSING SYSTEM, 1921-1931 


On March 24, 1921, the remaining war-time export prohibitions were 
revoked,” and a new order issued specifically prohibiting the export of fifteen 
categories of arms, ammunition, explosives, military and naval stores without 
license from the Board of Trade. Permanent peace-time control in Great 
Britain over the export of war materials may be said to have begun with this 
order, and to have developed since then in almost unmodified form, with 
extensions in its Jurisdiction being made in 1931 and 1937. It was by no 
means, of course, a new system of control, although one might gain that 
impression from reading the order, and although the requirement of arms 
export licenses was specifically provided for the first time.* It was, in 
reality, a continuation of the licensing system which had grown up during 
the World War, adopted, of course, with different objectives in mind. 

Whereas it had been used during the war with respect to virtually all goods 
as a means of providing flexibility in the administration of the general export 
prohibitions, preventing strategic goods from reaching the enemy, and in 
some instances influencing neutral governments to adopt policies favorable 
to Great Britain and her Allies, the retention of the licensing system after 
the war with respect to arms and war materials was apparently based upon 
the desire of preventing arms from reaching native races, private factions 
or subversive elements, and disarmed ex-enemy countries. Another factor 
was probably the desire to continue the embargo on arms exports to China, 
which had been in effect siħce May, 1919, as part of a collective effort to 
discourage the civil strife existing in that country.¥ 

40 Great Britain, Statutory Rules and Orders, 1921, pp. 180-131. 

* London Gazette, March 29, 1921, pp. 2463-2464. The new order was based upon the 
authority of Sec. 8 of the Customs and Inland Revenue Act of 1879. 

3 The only previous instances which the writer has been able to discover where arms export 
licenses were specifically required by order or proclamation were the prohibitions during the 
Crimean War and again in 1861 upon the export of arms from the Channel Islands or the Isle 
of Man without a license from the governing officer of the islands. Seeabove, pp. 295-296. 
A form of licensing system had of course existed in connection with the arms export restric- 
tions from 1816 to 1829. See above, p. 294. 

3 Royal Commission on the Private Manufacture of and Trading in Arms, Minutes of 
Evidence, Nov. 27, 1935, pp. 327 and 335. 

u Great Britain had been a party to the joint declaration made to the Chinese Government 
on May 6, 1919, under which twelve Powers had agreed to restrain their nationals from ex- 
porting to China arms and munitions of war and material destined exclusively for the manu- 
facture of arms and munitions until the establishment of a government in China which was 
recognized throughout the country. (Foreign Relations of the United States, 1919, Vol. I, 
p. 670 ff.) In pursuance of this obligation, the British Government withheld licenses for the 
export to China of both arms and munitions (except sporting arms in small quantities), as 
well as machinery and raw materials used in the manufacture thereof. It did not at first 
consider commercial aircraft as being included in the embargo, but after early 1921, and 
until the middle of 1926, it discouraged the export of all aircraft to China. (Jbid., 1919, Vol. 
I, p. 673; 1921, Vol. I, pp. 542-544.) From July, 1926, until the termination of the embargo 
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Great Britain, like the other Allied countries, found herself with surplus 
stocks of small arms and ammunition on hand after the war, which in the 
absence of export controls might have found their way into the hands of 
natives in the various colonial areas or revolutionary groups in certain coun- 
tries. One of the purposes of the Convention of Saint-Germain had been to 
prevent such an eventuality, and the same intent lay behind the retention of 
the licensing system in Great Britain. Since that time, the system has found 
further uses in connection with the general supervision and control over the 
arms traffic, the imposition of arms embargoes, and assistance to certain 
foreign governments in regulating their arms imports. 

The legislative basis for prohibiting the export of war material from Great 
Britain was enlarged by Section 17 of the Finance Act of August 4, 1921." 
This extended Section 8 of the Customs and Inland Revenue Act of 1879 so 
as to authorize the prohibition both upon exports and upon shipments as 
ship’s stores of weapons and munitions of war of every description, firearms 
and ammunition therefor. This remains today alongside Section 8 of the 
1879 Act, and the two together constitute the legislative basis of the present 
arms export control system. Neither act, it will be noticed, said anything 
about the licensing of arms exports. They simply authorized the govern- 
ment to prohibit such exports, and the power to license has been implied 
from this power to prohibit. 

Upon the basis of the 1879 and 1921 Acts, the Arms Export Prohibition 
Order of December 13, 1921, was issued, replaging the order of March 24, 
1921, and prohibiting without license from the Board of Trade both the 
export and the shipment as ship’s stores of the same fifteen categories of 
arms, ammunitfon, explosives, military and naval stores. This served as 
the basis of British arms export control until 1931 when new circumstances 
necessitated a change. 

During various portions of this ten-year period, use was made of three 
open general licenses. The first of these was a continuation of the general 


agreement in 1929, commercial aircraft were not considered as included in the prohibition. 

The embargo agreement was not very effective in cutting off the supply of arms from 
China, and on April 26, 1929, the several Powers agreed to terminate it. The reason given 
for this action was the changed situation resulting from the establishment of the National 
Government of China, which government had been recognized by practically all of the 
Powers concerned. (London Times, April 26, 1929, p. 16.) Arms exports to China from 
Great Britain remained subject to license, however, and the current practice of the British 
Government is to grant such licenses only when the Chinese Government has authorized 
the import. (See below, p. 815.) 

3 1] and 12 Geo. V, ch. 32 (69 Law Reports, Statutes, p. 125 ff.). 

* Statutory Rules and Orders, 1921, pp. 135-136. The list of prohibited materials was 
identical to that covered by the order of March 24, except that the list of industrial explosives 
exempted from the provisions of the order and from the requirement of specific export licenses 
was somewhat larger. Neither list included aircraft, aircraft engines, tanks, armored cars, 
bayonets, swords or lances, or poison gas, These materials, with the exception of poison gas, 
were added in 1931; poison gas, in 1937. | 
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license of December, 1919, with respect to the free export of smooth-bore 
shotguns and ammunition therefor.’ During 1922, these materials could 
be shipped without specific license to practically all destinations except 
ex-enemy countries, Russia, China and Africa, including the areas specified 
in the Convention of Saint-Germain.*® After January 1, 1923, the license 
was widened still further to permit their export freely to all destinations 
except the areas indicated in the latter convention.’ As such, it remained 
in effect until June 1, 1931. 

The second open general license, in effect from July, 1922, to June, 1931, 
permitted the export to all destinations of specified industrial explosives.*° 
The third license, in effect from January 1, 1926, to June, 1931, permitted the 
holders of valid firearms certificates issued by the local police to carry out of 
the country with them the firearms and ammunition authorized by such 
certificates. 

It will be noted that these three open general licenses applied only to a 
small portion of the fifteen categories of materials listed in the Arms Export 
Prohibition Order of 1921, namely, smooth-bore shotguns and ammunition 
therefor, certain industrial explosives, and personal firearms and ammuni- 
tion. These were not considered by the Board of Trade as war materials 
proper, nor as materials which in normal times needed to be subjected to 
specific export licensing. Indeed to require licenses for the export of shot- 
guns or explosives which were used in industry seemed to the government 
an undue interference with a normal export trade. Hence the device of 
the open general license was utilized to permit the free export of these 
materials to all destinations except those covered by special treaty prohibi- 
tions or obligations. These licenses could be revoked, fowever, by the 
Board of Trade at any time without reason given, and the materials thereby 
subjected to the régime of specific export licenses.“ 

The remainder of the articles listed in the 1921 Order, and constituting 
the large majority of the total, were subject to specific licenses for each export 
shipment. 

Tue Arms EXPORT PROHIBITION ORDER OF 1931 
Basis oF THH PRESENT CONTROL 


As a result of the conclusion of the Ethiopian Arms Traffic Treaty of 
August 21, 1930,“ Great Britain undertook to prohibit, except under license, 


37 See above, p. 298. 38 Board of Trade Journal, 1922, Pt. 1, p. 22 (Jan. 5, 1922). 

39 Tbid., 1922, Pt. 2, p. 746 (Dec. 28, 1922). Announcements of the existence of this 
license, as well as of the others in effect, were repeated in the Board of Trade Journal every 
three months. 10 Board of Trade Journal, 1922, Pt. 2, p. 118 (July 27, 1922). 

41 Thid., 1926, Pt. 1, p. 28 (Jan. 7, 1926). Under the Firearms Act of Aug. 16, 1920 (re- 
cently replaced by the Firearms Act of Feb. 18, 1937), no one was permitted to acquire, pos- 
sess or carry any firearms or ammunition without s firearms certificate issued by the chief of 
the local police. (10 and 11 Geo. V, ch. 48, 58 Law Reports, Statutes, p. 283 ff.) 

4 For criticism of the open general licenses, see below,-pp. 303, 311-313. 

& This treaty between the United Kingdom, France, Italy and Ethiopia was designed to 
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the export to Ethiopia of arms, ammunition and implements of war, includ- 
ing certain war materials not listed in the Arms Export Prohibition Order of 
1921“ The question was at once raised as to how the export of these addi- 
tional materials to Ethiopia alone could be regulated. It was felt that no 
direct prohibition on the export of arms not covered by the 1921 Order could 
be made with respect to a particular country under the existing legislation 
unless the arms were likely to be used against British forces or allies.® . 
Hence an indirect method of accomplishing the same result was employed. 
A new general Arms Export Prohibition Order was issued May 19, 1931, 
effective June 1, replacing the 1921 order, and prohibiting without license 
from the Board of Trade the export of twenty categories of arms, ammuni- 
tion, explosives, military and naval stores (including the additional materials 
required by the Ethiopian Treaty).““ An open general license was then 
issued June 1, 1931, permitting the free export to all destinations but Ethi- 
opia of certain of these additional materials, namely, aircraft and aircraft 
engines, bayonets, swords and lances.47 By this procedure, the shipment of 
these materials to Ethiopia alone was rendered subject to specific license, 
and the United Kingdom Government was thereby enabled to give full 
effect to the 1930 treaty. A specific export prohibition had been achieved 
in the roundabout way of proclaiming a general prohibition and following 
it with a dispensation for all shipments other than those it was desired to 
prohibit. Licenses for arms exports to Ethiopia were thereafter issued only 
in accordance with the treaty of 1930. š l 

In addition to the above open general license respecting aircraft, aircraft 
engines, bayonets, swords and lances, two other general licenses were issued 
on June 1, 1931*replacing the three general licenses which had been in effect 


apply the provisions of the Arms Traffic Convention of June 17, 1925, to Ethiopia pending 
the general coming into effect of that convention. The general effect of it was to prohibit 
the import into Ethiopia of arms, ammunition and implements of war listed in Categories I, 
TI, IV and V (é.¢., all except war vessels and their armament) without export licenses from 
the exporting Powers. Licenses for materials in Categories I, TI and IV were not to be issued 
unless the application was accompanied by an order or endorsement from the Ethiopian 
Government. By the protocol of signature attached to the treaty, the signatories agreed 
that pending the entry into force of the treaty they would act in conformity with its spirit, 
and would put its provisions into force as soon as possible. The treaty was subsequently 
ratified by all four signatories. ‘For the text, see League of Nations Official Journal, 
March, 1981, pp. 547-557. 

“ Bayonets, swords, lances and component parts thereof; aircraft and aircraft engines; 
tanks, armored cars and parts thereof; fire-control and gun-sighting apparatus and parts 
thereof; and appliances for use with arms and apparatus designed for land, sea or air warfare. 

# They could thereby be prohibited under the Exportation of Arms Act of 1900. Royal 
Commission on the Private Manufacture of and Trading in Arms, Minutes of Evidence, 
Nov. 27, 1935, p. 383. See also above, pp. 203, 296-2097 for similar opinions expressed in 
1900. t Great Britain, Statutory Rules and Orders, 1931, pp. 252-253. 

47 For the text of this license (No. G.L.110), see Royal Commission on the Private Manu- 
facture of and Trading in Arms, Minutes of Evidence, Nov. 27, 1985, pp. 336-337. 
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prior to that date.4® One of these authorized the free export of smooth-bore 
shotguns and ammunition therefor, specified brands of gunpowder and 
specified industrial explosives to all destinations but “special zones”? in 
Africa and the Middle East.t? The other permitted holders of valid fire- 
arms certificates to take out of the country the firearms and ammunition 
described in the certificates without obtaining a special license. It was iden- 
tical with the previous general license relating to personal firearms. 

The three new general export licenses of June 1, 1931, applied, like their 
predecessors, to only a small portion of the materials listed in the Arms Ex- 
port Prohibition Order of May 19. The remaining articles, comprising 
approximately fifteen of the twenty categories, were subject to a specific 
license from the Board of Trade for each shipment. One significant point to 
be observed in connection with the new régime of general licenses was the 
addition to the list of materials covered of aircraft, aircraft engines, bayonets, 
swords and lances.§° These were materials of a considerably different nature 
from the non-military materials to which the general licenses had previously 
applied, and they were destined to give rise to serious doubts as to the ad- 
visability of “blanket” export licenses, particularly with respect to aircraft 
and aircraft engines. The latter, it is true, had not been subject to any 
special export restrictions prior to 1931, and so their status was not changed 
in effect by permitting them to be exported under general license. But be- 
cause the period following 1931 witnessed warfare in the Far East, in the 
Chaco, in Ethiopia and in Spain, the free export of civilian aircraft assumed 
certain questionable aspects, notably because of the ease of converting them 
later into military equipment. This point was seized upon by the Royal 
Commission on the Private Manufacture of and Trading in Arms which 
recommended the abolition of the system of open general licenses, particu- 
larly in connection with the exportation of aircraft." The open general 
licenses of June, 1931, were partly revised in the summer of 1937, following 
the recommendations of the Royal Commission; but before considering these 
later developments, attention will be devoted to the application by Great 
Britain of the arms embargoes during the Sino-Japanese, Chaco, Ethiopian 
and Spanish conflicts. 

48 For the texts of these licenses (Nos. G.L.111 and 112) see tbid., p. 337. 

49 These “‘special zones” were the same as the areas specified in Art. 12 of the Arms Traffic 
Convention of 1925, into which the import of arms was prohibited except under the approval 
of the government authorities there. These “special zones” represented a somewhat smaller 
area than the native area indicated in the Convention of Saint-Germain into which arms 
could not be imported. In the general license of June 1, 1931, the “special zones” were sub- 
stituted for the prohibited areas of the Convention of Saint-Germain. The latter had been 
used since 1919 in the general license concerning the free export of shotguns and ammunition. 

50 Aircraft fitted with arms or military equipment such as gun mountings or bomb racks 
were not permitted to be exported freely under this general license, but were subjected to 
specific license. 

‘1 Royal Commission on the Private Manufacture of and Trading in Arms, Report (Cmd. 
No. 5292, 1986), pp. 49-50. 
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THR ADUAN OF Ars EMBARGOES DURING THE SINO-JAPANESE, 
Caaco, ITALO-ETHIOPIAN AND SPANISH CONFLICTS 


The existence of an arms export licensing system greatly facilitated the 
- application of embargoes by Great Britain. No further laws or Orders in 
Council were necessary, provided the embargoed materials were included 
in the Arms Export Prohibition Order, and the embargo could be effected 
administratively by withholding export licenses for the shipments in ques- 
tion, and by making whatever modifications were necessary in the open 
general licenses to prevent the goods covered thereby from aeons the 

prohibited destinations. 

In 1933, during the Sino-Japanese conflict, a two-weeks’ embargo (Febru- 
ary 27 to March 13, 1933) on exports of arms and war materials to both 
Japan and China was imposed by Great Britain by withholding licenses for 
such shipments. This was done as a provisional arrangement pending the 
opportunity for consultation with other countries over the establishment of 
an international agreement upon the subject. When it became apparent 
that no such agreement was.possible in the immediate future, the British 
Government concluded that no useful purpose would be served by maintain- 
ing an embargo alone, and so decided to remove its own restrictions on arms 
exports to Japan and China.” 
` This brief prohibition is mentioned here because it seems to be the first 
instance in which an arms embargo was used by Great Britain with the idea 
of “starving” a war between two foreign countries by cutting off their supply 
of armaments., Arms embargoes had been applied previously for various 
other reasons, such as conserving national supplies in time of war, preventing 
war material from reaching the enemies of Great Britain, preventing such 
shipments to native populations or revolutionary groups, and the fulfillment 
of treaties: but not until 1933 was the idea of prohibiting arms exports in 
order to limit or stop a foreign war given practical effect. Even then, it was 
scarcely more than a gesture due to its short duration. The prohibition, it 
will be noted, applied to both Japan and China, no steps being taken to apply 
it only against the “aggressor state.” 

Similar action took place during the Chaco conflict when an arms embargo 
was applied against both Bolivia and Paraguay. Since both belligerents 
were almost entirely dependent upon outside sources for their armaments, 
this prohibition, taken in connection with similar action by a large number 
of other countries, was even more clearly an attempt to ‘‘starve’’ a foreign 
war. Licenses for exports of arms, ammunition and implements of war to 
both Bolivia and Paraguay were withheld from May 9, 1934, until March, 
1935.% Although licenses were withheld from May 9, 1984, it was not until 


® Parl. Debates, House of Commons, Vol. 276, col. 1592, 
3 League of Nations Official Journal, Spl. Supp. No. 134, p. 65; Official Journal, Septem- 
ber, 1935, p. 985. . 
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two and one-half months later that the British Government formally adhered 
to the embargo proposal of the League Chaco Committee, following the 
Italian decision to participate. Formal announcement of the British 
embargo was delayed even longer until September 8, 1934, when it appeared 
that participation had been undertaken by a sufficient number of the coun- 
tries whose coöperation the British Government deemed essential. The 
embargo seems to have been given effect in Great Britain entirely by adminis- 
trative action, as no export prohibitions were made by Order in Council or 
formal notice. . : l 

In March, 1935, following the recommendations of the League Committee 
on the Chaco dispute, Great Britain raised the embargo against Bolivia 
and continued it thereafter against Paraguay alone until July, 1935.5" This 
represents the first use of an arms embargo by the British Government as a 
definite sanction or punitive measure against a state which might be consid- 
ered an “aggressor.” 58 It was used again for the same purpose against 
Italy in 1935 and 1936. 

From May, 1934, to March, 1935, while the arms embargo applied to both 
Bolivia and Paraguay, the open general license allowing the free export of alr- 
craft was not suspended with respect to the two belligerents.5*® Theoreti- 
cally, at least, unarmed aircraft could still be exported without specific 
license to both countries, just as to all other destinations except Ethiopia. 
This would have amounted to a serious gap in the British embargo had it 
not been for the fact that a close working arrangement had been in effect for 
several years between the Air Ministry and the British airplane firms under 
which the export of aircraft and aircraft engines was subjected to a control 
apparently as effective as a régime of specific export licenses.°° In accord- 
- ance with this arrangement, which is still operative, the airplane firms notify 
the Air Ministry whenever a foreign order is under consideration, and the 
Ministry expresses its opinion thereon, consulting the Foreign Office where 
considerations of foreign policy appear to be involved. Owing to the good 
relations existing between the Ministry and the firms, and to the fact that the 

š“ Sir John Simon to the Secretary General, July 23, 19384. Official Journal, November, 
1984, p. 1595. 

55 Ibid., pp. 1595-1596. 

& See report of this committee of Jan. 16, 1935. League of Nations Official Journal, Spl. 
Supp. No. 138, p. 49. 

57 Teague of Nations Official Journal, September, 1935, p. 985. 

58 Paraguay was not formally declared by the League Assembly or Council to be an 
“aggressor,” but it had declined to accept the peace proposals of the League, whereas Bolivia 
had accepted them. On this ground, the League Chaco Committee, in its report of Jan. 16, 
1935, suggested that the arms embargo be raised with respect to Bolivia and continued 
against Paraguay alone. 

+9 Notices in the Board of Trade Journal of July 12 and Oct. 4, 1934 (1934, Pt. 2, pp. 64, 
514), indicated that aircraft and aircraft engines could be exported to all destinations except 
Ethiopia without specific licenses. 

t Royal Commission on the Private Manufacture of and Trading in Arms, Minutes of 
Evidence, Nov. 27, 1985, pp. 335, 340. 
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latter depend mainly upon Air Ministry orders for their livelihood, the indus- 
try has invariably conformed with the wishes of the Ministry in its dealings 
with foreign customers, even in the absence of a licensing system for unarmed 
aircraft and aircraft engines (except for exports to Ethiopia). The Air Min- 
istry bases its approval of a foreign order upon the following points: 


. (a) whether or not the proposed shipment involves any secret devices or 
new types of aircraft; 

(b) whether or not the needs of the British Royal Air Force would be 
prejudiced by filling the foreign order; 

(c) whether or not the shipment is advisable in view of the interna- 
tional situation and any embargoes which may be in force or under 
consideration. 


Under this working arrangement, British airplane firms withheld aircraft 
exports to Bolivia and Paraguay at the request of the Air Ministry, and it 
was apparently effective and satisfactory enough so that it was not consid- 
ered necessary to suspend the open general license with respect to those 
countries. From March 6 to August 1, 1985, however, while the embargo 
was in effect only against Paraguay, the ee was suspended by the Board 
of Trade with respect to Paraguay. This may have been simply a measure 
of double precaution, or it may have been an indication that the working 
arrangement between the Air Ministry and the airplane firms was actually 
not effective enough. 

-The Ttalo-Ethiopian conflict followed upon the heels of the Chaco dispute, 
and gave rise to another arms embargo, this time as part of a more definitely 
organized program of international sanctions. Three months prior to the 
outbreak of forntal hostilities, Great Britain had taken steps to prohibit the 
export of arms to both countries in order to facilitate a peaceful settlement of 
the dispute. On July 25, 1935, Sir Samuel Hoare, British Foreign Secretary, 
announced to the House of Commons that the government had decided for 
the time being to withhold licenses for arms exports to both countries.” 

This did not mean in effect the shutting off of any regular arms shipments 
to Ethiopia because no licenses for such shipments had been granted for 
several months before that date. Under the Ethiopian Arms Traffic Treaty 
of 1930, export licenses for war materials for Ethiopia were in general subject 
to the production of an import order or authorization from the Ethiopian 
Government. No completed applications for licenses to export to Ethiopia 
had been made during the four months preceding July 24, 1935, according 
to Mr. Walter Runciman, President of the Board of Trade, and this was 
why no licenses had been issued.™ 


ti Board of Trade Journal, 1985, Pt. 1, p. 424; Pt. 2, p. 169. 

# Parl. Debates, House of Commons, Vol. 304, col. 2016. 

8 Parl. Debates, House of Commons, Vol. 304, cols. 1814-1815. Two applications were 
pending before the Board of Trade on July 15, 1935, but on the basis of technical points were 
considered out of order. (Jbid., col. 785.) No license for an arms shipment to Ethiopia 
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On October 12, 1935, the day after the League Codrdination Committee 
had recommended the suspension of any arms prohibitions with respect to 
Ethiopia and the application of an arms embargo against Italy,“ the British 
Government took steps to permit the exportation of arms, ammunition and 
implements of war to Ethiopia, while at the same time retaining the existing 
prohibitions in force with respect to Italy. What this meant in actual 
practice was that licenses would be allowed for arms exports to Ethiopia, 
but would continue to be withheld for exports to Italy. A few war materials 
listed in the embargo proposal of the League Coérdination Committee were 
not subject to control under the British arms export licensing system," 
but these were prohibited outright to Italy by an Order in Council of October 
25, 1935, under which Great Britain gave formal effect to the four sanctions 
proposals of the League of Nations.’ Since these additional materials were 
not subject to license, it fell chiefly to the British customs authorities to 
prevent their exportation to Italy. 

In order to prevent the free export to Italy of aircraft, aircraft engines 
and the other materials covered by the three open general licenses of June 1, 
1931, the Board of Trade on October 24 announced the suspension of these 
licenses with respect to shipments consigned to Italian territory. These 
shipments thereby became subject to specific export license like the other 
materials listed in the 1981 Order, and the embargo was effected by with- 
holding the licenses. 

The problem of preventing the transshipment of arms to Italy by way of 
third countries was rendered somewhat less difficult because a large number 
of countries were codperating in the application of sanctions. But there 
was a considerable gap in this codperation due to the non-participation of 
Germany, Austria, Hungary and Albania, and hence the transshipment 
question remained important.®® Great Britain employed no special devices 
directed toward the prevention of transshipment as did France," but relied 
instead chiefly upon a more intensive examination of proposed shipments to 
non-Italian territory. This was done mainly by the officials who issued the 
export licenses, but it was also done to a certain extent by the customs 
officials. One of the advantages of the arms export licensing system was 


actually seems to have been issued since September, 1934 (Ibid., col. 2483), but there is no 
indication as to whether any applications were made between then and the beginning of the 
four-month period referred to above by Mr. Runciman. 

Proposal J. League of Nations Official Journal, Spl. Supp. No. 150, pp. 2-3. 

* Mr. Eden to the Secretary General, Oct. 12, 1935. Ibid., p. 57. 

“6 War vessels, certain aircraft parts, and products and projectors for use In chemical or 
incendiary warfare. 67 Statutory Rules and Orders, 1985, pp. 1809-1315. 

" Board of Trade Journal, 1935, Pt. 2, p. 601 (Oct. 31, 1935). 

8 Germany had subjected the export of war materials to license by law of Nov. 6, 1935, 
but there seems to be no definite indication that licenses were withheld for shipments to 
Italy. (Documents on International Affairs, 1935, Vol. I, pp. 255-261.) 

1° See above, note 20. 
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that it divided the enforcement responsibility between two groups of officials, 
the customs inspectors and those who issued the licenses. This simplified 
considerably the duties of the customs officials in connection with the arms 
embargo, since the licensing agency ™ was responsible for deciding whether 
or not the goods should be permitted to leave the country, and the customs 
officials had only to make sure that the shipment was accompanied by the 
proper license, and to refuse clearance if the latter were not produced. Had 
there been no licensing system, the customs inspectors would have had the 
added responsibility not only of preventing direct exports of war materials 
to Italy, but also of detecting and preventing attempts to send such ma- 
terials to Italy by way of third countries. This would have involved a 
considerable amount of inquiry and examination of documents, with corre- 
sponding delays in shipment. Moreover, a customs officer who was not 
particularly familiar with the foreign policies of the countries concerned 
and their political relationships to one another might conceivably have found 
it much more difficult to detect attempts at transshipment than would a 
Board of Trade or Foreign Office official who had specialized in this problem. 
This is not intended to minimize the rôle which the customs officials play 
in the administration of an arms embargo, but only to point out that the 
problem of transshipment can be more effectively handled under a licensing 
system than it could be if there were no such system and the export prohibi- 
tion had to be administered entirely by the customs authorities. 
` Before any of the embargoed war materials cauld leave Great Britain for 
a non-Italian destination, they had to be entered with the customs authori- 
ties, and this provided some indication as to their ultimate destination and 
the likelihood of their transshipment. The goods had to be described, and 
information given concerning the consignor, the consignee, the ultimate des- 
tination of the shipment and the vessel on which it was to be shipped. 
As a further precaution, the customs authorities were given discretionary 
authority by the order of October 25, 1935, to require exporters of goods 
which were prohibited to Italy to produce satisfactory proof that the goods 
had not reached Italian territory.% This did not apply regularly to all 
shipments of such goods, but only to those which might have been designated 
by the customs officials. f 
The possibility of indirect shipment of British war materials to Italy by 
way of third countries was reduced by the fact that the general practice in 
Great Britain had for some time been to issue licenses for war material 
exports ? only when consigned to governments or their accredited agents.” 


71 T.e., the Board of Trade, acting in consultation with the Foreign Office and the Defense 
Departments. 72 Sec, I (4) of the order of October 25. See above, note 67. 

T I.e., “war material’ in the strict sense of the word, not including sporting weapons, 
personal firearms, industrial explosives, fuses or civilian aircraft. 

u Royal Commission on the Private Manufacture of and Trading in Arms, Minutes of- 
Evidence, Nov. 27, 1935, pp. 334, 344. 


BRITISH CONTROL OVER THE EXPORT OF WAR MATERIALS 309 


This of course did not prevent a foreign consignee government from even- 
tually selling the materials to a prohibited country, but such transactions 
were less likely to occur than transshipments through private dealers when 
-exports to the latter were freely permitted. Moreover, if such re-export 
to Italy by a foreign consignee government had ever taken place, the British 
could simply have withheld licenses for any further exports to that govern- 
ment. 

The sanctions embargoes against Italy were scarcely revoked ™ when civil 
war broke out in Spain, and the British Government felt obliged to prohibit 
the export of arms, ammunition and implements of war to that country in 
connection with the Non-Intervention Agreement of August, 1936. The 
procedure of applying this embargo was virtually the same as had been 
followed during the Italo-Ethiopian conflict. It covered only materials 
already subject to licensing under the 1931 Arms Order, and so could be 
effected by withholding licenses for exports to Spain or Spanish territory. 
This action was taken as from August 15, 1936, the date of the British ad- 
herence to the Non-Intervention Agreement.” Existing contracts were 
suspended after August 19 when the Board of Trade revoked all licenses 
previously issued for the export of arms and war materials to Spanish terri- 
tory. It also announced that the three open general licenses of June 1, 1931, 
would not thereafter apply to shipments to Spain.” The arms embargo 
with respect to Spain is still in effect at the present moment of writing 
(February, 1939). i l 

Although the tendency since 1933 in Great Britain has been to apply 
arms embargoes in the event of foreign wars with a view to starving those 
wars, localizing the conflict (e.g., Spain), or punishing the “dggressor” state, 
no such embargo has been formally applied during the present Sino-Japanese 
conflict, which has been in progress since July, 1987. This has been due 
probably to the fact that no international action looking towards a collective 
arms embargo has been taken 78 which in turn has been due to the general 


% July 15, 1936. 7 Cmd. No. 5300, Spain No. 2 (1986), pp. 10 and 17. 

T! Board of Trade Journal, 1986, Pt. 2, p. 284 (Aug. 20, 1936). 

78 The Assembly of the League of Nations on Oct. 6, 1937, did adopt a resolution express- 
ing its moral support for China, and recommending that its members (a) refrain from any 
action which might weaken China’s resistance, and (b) consider how far they could individu- 
ally extend aid to China. (League of Nations Official Journal, Spl. Supp. No. 177, p. 35.) 
The League Council in February and again in May, 1938, strongly urged that the members 
of the League give effect to the above recommendations. (Official Journal, February, 1938, 
pp. 120-125; May-June, 1938, pp. 378-380.) Finally, on Sept. 80, 1938, following the 
Chinese appeal that Art. 17 be applied to the situation, and after Japan had declined the 
Council’s invitation to participate in the discussion, the Council declared that Art. 16 was 
thenceforward applicable and that the members of the League were entitled to act individu- 
ally and adopt the measures provided for in Art. 16 (economic sanctions). (Official Journal, 
November, 1938, pp. 878-880.) On Jan. 20, 1939, the Council recalled its previous recom- 
mendations on the subject, and invited the member states, particularly those concerned in 
the Far East, to examine the Chinese proposal for taking effective measures, especially 
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preoccupation of the European Powers with European affairs. The official 
reason, however, given by the British Government for not prohibiting arms 
exports to Japan with a view toward carrying out the intention of the League 
resolution of October 6, 1937, has been that such action would involve 
difficulties in connection with the Anglo-Japanese Commercial Treaty of 
1911, under which no prohibition could be imposed on exports to Japan 
unless a similar prohibition applied to all destinations. In the opinion of the 
British Government, the League resolution of 1937 (which only recom- 
mended individual action by the member states) did not absolve the govern- 
ment from its treaty obligations, and it had therefore not applied any arms 
embargo.” British exports of war material to Japan seem to have been 
relatively small, however, considering the fact that Japan has been conduct- 
ing extensive military operations.*° 


RECENT MODIFICATIONS IN THE Arms EXPORT LICENSING SYSTEM 


On June 8, 1937, another Arms Export Prohibition Order was issued pro- 
hibiting without license from the Board of Trade the export or shipment as 
-~ ship’s stores of twenty-one specified types of poison gas.® It was provided 
that this and the Arms Export Prohibition Order of 1931 should be con- 
strued thenceforth as one. 

Two new open general licenses were issued by the Board of Trade on the 
same date, effective July 1, 1937, and replacing two of the general licenses 
of June 1, 1931. The first of these authorized the free export of smooth-bore 
shotguns and ammunition therefor, certain brands of smokeless gunpowder, 
and certain industrial explosives to all destinations but those in the special 
zones in Africa*and the Middle East, and Spain or Spanish territory.” 
With the exception of the addition of Spain and Spanish territory to the list 
of prohibited areas, and of a more restricted definition of smooth-bore shot- 
guns and their ammunition, the new license was identical with the one which 
it replaced. Similarly, the other new license authorizing the free export of 


' measures of aid to China. (London Times, Jan. 21, 1939, p. 11.) These resolutions, it will 
be noted, only recommended individual action by the member states, and did not provide 
for any program of collective sanctions. 

™ Parl. Debates, House of Commons, Vol. 330, col. 2162 (Dec. 28, 1987); and Vol. 334, 
col, 848 (April 6, 1988). It might be observed that this argument was not raised at the time 
of the temporary embargo in 1983. See above, p. 804. 

% From July 1, 1937, to June 1, 1938, the total value of arms, ammunition, military and 
naval stores Gnclading sporting arms and industrial explosives) shipped from the United 
Kingdom to Japan was £107,081 (about $535,000). The value of these materials shipped to 
China during the same period was £245,580 (about $1,225,000). Parl. Debates, House of 
Commons, Vol. 334, col. 920; and Vol. 338, col. 188. 

st London Gazette, June 8, 1987, pp. 3661-3662. 

3 Spain and Spanish territory had been excepted from the application of the open eae 
licenses of June 1, 1931, since August, 1936, so their inclusion in the list of prohibited areas in 
the new 1937 licenses did not mean any change in effect of the licenses, 
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firearms and ammunition by holders of firearms certificates differed from its 
predecessor only in that Spanish territory was excepted from its application.® 

A more significant change was made shortly thereafter in the open general 
license relating to aircraft, bayonets, swords and lances. As a result of the 
recommendation of the Royal Commission on the Private Manufacture of 
and ‘Trading in Arms that the use of open general licenses be discontinued, 
particularly with respect to aircraft,™ the Prime Minister had stated to Par- 
lament in May, 1937, that the government was prepared in the future to 
distinguish between aircraft of a civil type and aircraft of a military type, 
and to apply the open general license only to the former.* It was also 
prepared, he said, to withdraw bayonets, swords and lances entirely from the 
scope of the general export license régime. 

In accordance with the above statement, the Board of Trade revoked, as 
from August 9, 1937, the open general license of June 1, 1931, authorizing 
the free export, except to Ethiopia, of aircraft, aircraft engines, bayonets, 
swords and lances. In its place a new license was issued July 14, 1937, 
effective August 9, applying only to aircraft engines and aircraft of a non- 
military type, and permitting the free export of these to all destinations 
except Ethiopia, Spain or Spanish territory. A list of military types of 
aircraft was prepared by the Air Ministry and, since August 9, 1937, no air- 
craft included in this list or fitted with military equipment has been allowed 
to be shipped or flown from the United Kingdom to an overseas destination 
without a specific license fyom the Board of Trade. Specific licenses have 
also been required since that date for all exports of bayonets, swords and 
lances. 

What the new general license meant, in comparison with previous practice, 
was that unarmed aircraft of a military nature, as well as aircraft armed or 
fitted for military purposes, would now be subjected to the régime of specific 
export licenses. Aircraft which were armed or fitted with equipment such 
as gun mounts or bomb racks had always been subject to such licenses. 
Unarmed aircraft alone had been permitted previously to leave the country 
under open general license, and these exports had been subject in effect to 
the approval of the Air Ministry, except in the case of purely civilian planes.’ 


© For texts of the two new general licenses, see Board of Trade Journal, 1937, Pt. 1, p. 810 
(June 10, 1937). 

“ Royal Commission on the Private Manufacture of and Trading in Arms, Report (Cmd. 
No. 5292, 1936), pp. 49-50. See above, p. 303. 

% Statement Relating to Report of the Royal Commission on the Private Manufacture of 
and Trading in Arms, May 4, 1987 (Cmd. No. 5451), p. 19. 

% Board of Trade Journal, 1937, Pt. 2, p. 88 (July 15, 19387). Following the formal 
recognition by the United Kingdom of Italian sovereignty over Ethiopia in November, 1938, 
the reference to Ethiopia was deleted from this open general license. (bid., Jan, 5, 1939, 
p. 19.) l 

87 Royal Commission on the Private Manufacture of and Trade in Arms, Minutes of 
Evidence, Nov. 27, 1935, p. 829. See also above, pp. 305-306. 
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Since August, 1937, thegovernmenthasdistinguished between unarmed aircraft 
of military and civil types, and required specific export licenses for the former. 

The Prime Minister in his statement on the report of the Royal Commis- 
sion declared that real hardship would ensue if the export of civilian aircraft 
were subjected to specific licenses, and that the government did not feel justi- 
fied in imposing such a handicap in the United Kingdom in the absence of 
similar requirements in other countries. He contended that in the event of 
an emergency, in which civil aircraft might be exported for military purposes 
to a theater of hostilities, the situation could be met by temporarily revoking 
the open general license with respect to all aircraft destined for the countries 
concerned.® 

The distinction between civil and military aircraft, and the potential con- 
vertibility of the former into the latter, have always given rise to much 
controversy when attempts have been made to control their passage or trade. 
Great Britain, however, seems to be almost unique in her method of requiring 
specific licenses for unarmed aircraft of military types and not for aircraft 
of civilian types. In the case of Belgium, Czechoslovakia, France, Norway, 
Sweden and the United States, the export of aircraft of all descriptions, civil 
as well as military,.is specifically subjected to government license or author- 
ization. The British Prime Minister was therefore hardly correct when he 
spoke of the absence of such requirements in other countries. 

The National Munitions Control Board of the United States reached the 
conclusion in its first annual report that it wag “administratively imprac- 
ticable to introduce a distinction between civil and military aircraft into the 
supervision of the international traffic in arms.” If civil aircraft were not 
subject to licensing, inspection of each aircraft would have to take place 
before shipment to determine whether it were civil or military. Such 
inspection would entail delay and inconvenience to the exporter, and would 
be more onerous for him than the mere obtaining of an export license. Even 
export inspection might in many cases be inadequate because of the ultimate 
convertibility of civil aircraft into military. The Board cited the following 
advertisement of a leading American aircraft manufacturer among other 
examples of the potential convertibility of civil aircraft: ‘‘a new airplane 
model which may be easily converted from a high speed transport plane to 
a full-fledged bomber in a very few hours.” 9° 


38 Statement Relating to Report of the Royal Commission, op. cit. (note 85), p. 19. 

8 Belgium, under decree of Aug. 19, 1936; Czechoslovakia, under decree of June 19, 1936; 
France, under decree of Sept. 3, 1935; Norway, under Royal Proclamation of Sept. 11, 1936; 
Sweden, under Royal Proclamations of March 3, 1933, and Oct. 18, 1935; United States, 
under Acts of Aug. 31, 1935, and May 1, 1937. Germany, under a notice of Nov. 16, 1935, 
prohibits the export of military aircraft without permission of a government commissioner. 
(League of Nations, National Control of the Manufacture of and Trade in Arms, Doc. 
Conf. D.184 (April, 1938), passim.) 

%* United States Department of State, First Annual Report of the National Munitions 
Control Board (Nov. 30, 1986), p. 37. 
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The British willingness to allow the free export of civilian planes is more 
difficult to understand in view of the general practice among European coun- 
tries of including their commercial air forces in estimating their war potential. 
There would seem to be considerable advantage under such circumstances in 
exercising greater supervision over civil aircraft exports. ‘‘ Don’t forget,” 
testified the vice president of the Curtiss-Wright Export Corporation before 
the Senate Munitions Committee, “that European transport planes are in 
reality considered merely as bombers in disguise.” *! The British position 
can only be explained by the desire of the government not to interfere unduly 
with the activities of its airplane firms, and by the fact that under the 1931 
arms order it does have ultimate control over all aircraft exports and can 
suspend the general license if need be at a moment’s notice. Moreover, it 
has already been pointed out that the government has close working arrange- 
ments with the airplane firms which enable it to exercise an informal control 
over the exports of those firms independently of the licensing system. 
Although exports of purely civilian aircraft are not subject to the specific 
approval of the Air Ministry under these working arrangements,” the in- 
formal control over the firms themselves is probably adequate to keep them 
from exporting any civilian aircraft against the expressed wishes of the 
government. Furthermore, if such exports did take place notwithstanding, 
the general license could be revoked and all aircraft thereby be required to 
have specific export licenses. 


¢ 
FURTHER CONSIDERATIONS ON THE ADMINISTRATION OF THE ARMS EXPORT 
LICENSING SYSTEM 


Of the twenty-one categories of materials covered by the Arms Export 
Prohibition Orders of 1931 and 1937, the large majority require specific 
licenses from the Board of Trade for each exportation. The principal 


_ United States Department of State, First Annual Report of the National Munitions 
Control Board (Nov. 80, 1936), p. 36. 3 Sea above, note 87. 

* The export of war vessels from Great Britain is not within the scope of the Arms Export 
Prohibition Orders, but is instead subject to the independent control of the Admiralty. 
Under the Foreign Enlistment Act of 1870, control has been exercised by Admiralty Over- 
seers in the various shipbuilding centers to make gure that no vessels of war are fitted out in 
Great Britain or dispatched therefrom in time of peace in violation of the country’s neutral 
obligations. Under the Treaties of Washington Act of July 20, 1922, and the London 
Naval Treaty Act of July 30, 1937, the construction as well as the export of war vessels is 
subject to the license of the Admiralty. Licenses may only be refused, however, if it appears 
necessary to do so to secure observance of these treaties. This provision differs from the 
procedure of the arms export licensing system under which the granting of licenses is entirely 
at the discretion of the government, and may be based upon considerations of policy as well 
as upon treaty obligations. (Royal Commission on the Private Manufacture of and Trading 
in Arms, Minutes of Evidence, Noy, 27, 1935, pp. 341-343.) Texts of the Treaties of Wash- 
ington Act and the London Naval Treaty Act may be found in 12 and 18 Geo. V, ch. 21, 
and 1 Edw. VID and 1 Geo. VI, ch. 65 (Law Reporta, Statutes, Vol. 60, pp. 398-401, and Vol. 
76, pp. 756-758). 
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government departments concerned in the issuance and administration of 
these licenses in addition to the Board of Trade are the Foreign Office, the 
Board of Customs and Excise, the Admiralty, War Office and Air Ministry, 
the last three being known as the Service Departments. Applications for 
licenses are made to the Import and Export Licensing Section of the Board 
of Trade, which in turn consults the Foreign Office and the Service Depart- 
ments as to the advisability of granting them. In the case of articles which, 
though listed in the 1931 Order, are not considered as war material within the 
strict meaning of the word,™ and whose shipment is not of such 4 nature as 
to concern the Foreign Office, the Board of Trade issues the licenses on its 
own responsibility without consulting the other departments. But with 
regard to war material proper, the Foreign Office and the Service Depart- 
ments are consulted and their approval obtained before the license is issued. 
This procedure is not required by statutory obligation, but is principally a 
result of practice.” 

The Foreign Office bases its approval of an export license on such factors 
as the following: * 


(a) The nature of the consignment. 

(b) The nature of the consignee. The general practice is to issue li- 
censes for the export of war material proper only to governments or 
to their accredited agents for delivery thereto. Reputable private 
firms abroad are sometimes accepted as consignees in the case of 
material for testing purposes, samples for demonstration or exhbibi- 
tion, oF accessories. . 


* Sporting weapons, personal firearms, industrial explosives or fuses, for example. Spe- 
cific export licenses are required for several items which are not war material proper (e.g., 
sporting rifles, small firearms and ammunition therefor), and owing to the fact that there is a 
much larger export trade in these articles, the number of licenses for non-war material 
exports is considerably larger than those for war material exports. The following figures 
will indicate the proportion: 


Year Total no. Lacenses for War material 


licenses war material licenses refused 
TDS iwc doa van esd cata teed E EN 10,992 435 1 
ee PAT EE E EEEE AE EEE 10,897 410 3 
LOSS N AE E T E A E 10,589 413 bus 
DU teks ca tacbiks os eae oe Wane E EATE, 10,485 413 7 
TUDO Di sin tek E TE 11,452 ` 487 8 
LEA a EE EE E EEEE ET A 11,579 386 2 
TO aus Sia e ea kh Aer seers 12,415 462 6 


Royal Commission on the Private Manufacture of and Trading in Arms, Minutes of Evi- 
dence, Nov. 27, 1935, p. 340, supplemented by a statement obtained by the writer from the 
Board of Trade on June 30, 1938. % Ibid., p. 325. 

“ Thid., p. 334. Sir John Simon, British Foreign Minister, reported to the House of Com- 
mons on May 9, 1934, that during the four years, 1930-1933, the Foreign Office had on seven 
occasions advised the Board of Trade not to grant export licenses on the ground that it was 
contrary to the public interest. In 3 cases, the consignees were government authorities in 
China, in 2 cases, government authorities in Brazil, in 1 case, a private individual in Austria, 
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(c) Conditions in the country to which the war materials are to be ex- 
ported. It may, for example, be desirable to refuse or suspend 
licenses for shipments to countries where civil disturbances prevail. 
(China, 1919-1929; and Spain since August, 19386). 

(d) The international situation. Licenses have on occasion been re- 
fused for arms exports to countries whose relations with other coun- 
tries were strained.” 

(e) Treaty provisions. The export of arms to certain territories such 
as the special zones in Africa and the Middle East is regulated by 
international agreement, and satisfactory evidence must be shown 
that the proposed shipment is in accordance with the provisions of 
that agreement. 

(f) Special circumstances. In the case of proposed exports to China, 
for example, evidence is required that the Chinese Government has 
authorized theimport. To this end, the endorsement of the Chinese 
Ambassador at London is required before the license is approved. 

(g) Any international arms embargo which may be in effect. 


While the Foreign Office makes its approval conditional upon factors of 
foreign policy, the Service Departments make theirs conditional upon factors 
relating to national defense, such as: (a) whether or not the materials in 
question should be kept in the country for national needs and the supply of 
national stocks; (b) whether or not the materials are of a secret nature or 
design, and therefore ought not to be exported. 

The real decision as to the advisability of issuing export licenses for war 
material ig made by the Foreign Office and Service Departments, while the 
Board of Trade serves primarily as the executive agency through which the 
decision is carried out. It should be especially noted that complete discre- 
tion rests with these bodies to grant or withhold licenses in the interests of 
national policy. In this respect, the British licensing system differs sharply 
from that of the United States. Licenses for the export of war material from 
the United States can be refused, under the existing law, only when the 
proposed shipment would violate a law of the United States or a treaty to 
which the United States is a party.°* Authority does not exist, as it does in 
Great Britain, to grant or deny permission for arms exports simply on 
grounds of policy. 

In considering the advisability of permitting war materials to be exported 
from Great Britain, the general policy of the British Government has been 
not to discourage the granting of licenses, but only to refuse them when there 
was some definite reason for doing so. The purpose has been not to interfere 


and in 1 cage, a private firm in Belgium. (Parl. Debates, House of Commons, Vol. 289, col, 
1065.) 

°? Licenses for arms exporte to Bolivia and Paraguay in 1934 were withheld for several 
months prior to the formal announcement of British participation in the Chaco embargo. 
Licenses were likewise withheld with respect to Italy and Ethiopia for three months before 
the sanctions embargo went into effect in October, 1935. See above, pp. 304-305, and 306. 

%8 Sec. 5 (f) of the United States Neutrality Act of May 1, 1937, Public Res. No. 27, 75th 
Cong. This JOURNAL, Supp., Vol. 31 (1937), p. 147. 
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with the arms trade any more than was necessary. This policy the Royal 
Commission on the Private Manufacture of and Trading in Arms character- 
ized as “largely negative” in that it did not seek actively to discourage the 
export trade, and contemplated that a license would be granted in every case 
in which application was made unless the Foreign Office or the Service De- 
partments saw some specific reason for withholding it. This almost auto- 
matic granting of licenses, in the opinion of the Commission, was both ineffi- 
cient as a means of controlling exports of war material, and useless as a means 
of preventing the alleged evils of the international traffic in arms.*° The 
Commission recommended that the administration of the licensing system be 
governed by a different outlook of a more positive nature, and that export 
licenses be granted only when the issuing body was satisfied that there was a 
definite need for so doing after all considerations had been taken into account. 

The Prime Minister in reply declared that the government laid greater 
emphasis than did the Commission upon the importance of the private arms 
industry as a nucleus of productive capacity in war time. He argued that 
the international arms trade would have to continue so long as some nations 
were unable to manufacture all the war material necessary for their own 
defense, and that under the existing conditions it was imperative that 
British firms not be handicapped in the competition for foreign orders. To 
these ends, it was necessary to administer the export licensing machinery 
so as to eliminate unnecessary interference and delay which would otherwise 
cause British firms to lose legitimate business to foreign competitors. To 
subordinate the issue of licenses, as the Commission recommended, to a 
decision in each case as to the desirability of the export would only divert 
orders to foreign countries and would be liable, because of the discrimination 
involved, to engender friction in the political relations between Great Britain 
and other countries. The Commission’s suggestions, the Prime Minister 
concluded, were based upon a misconception of the rôle which had to be 
played by the arms export trade in the organization of imperial security.: 

Both the Commission’s criticism and the Prime Minister’s reply indicate 
the limitations of national control over the export of war materials in the 
absence of any international agreement respecting disarmament and general 
supervision of the arms trade. There is no doubt as to the desirability of 
restricting arms exports to cases of definite need, but in the absence of an | 
international agreement on this point how can the question of “need” be 
calculated without seeming to be guilty of discrimination? 

The Commission made a further criticism of the British arms export 
licensing system, pointing out that it afforded no protection against the 
passing on of orders to firms abroad on a commission basis, or the setting 
up of branch factories for the manufacture or assembly of articles abroad 

#9 Royal Commission, Report, Cmd. No. 5292 (1938), pp. 48—49, 69-70. 


100 Statement Relating to Report of the Royal Commission on the Private Manufacture of 
and Trading in Arms, Cmd. No. 5451 (1937), pp. 16-17. 
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when it might prove difficult to secure a license to export them from Great 
Britain. Both of these points illustrate how difficult it is to set up any 
national export control system which will be impossible of evasion. In 
each case, scarcely any measure short of complete government operation 
of the munitions industries or effective international regulation of the arma- 
ments trade could provide any considerable remedy. , 

While the system of national control employed by Great Britain offers 
reasonably effective machinery for regulating war material exports, it must 
be emphasized, in concluding, that its effectiveness is inevitably determined 
by the government policy which administers it. This policy at present 
seems to be based upon the belief that the export of war materials, except 
where it would betray military secrets or conflict very definitely with national 
interests, strengthens the armaments industry at home for any future emer- 
gency and is therefore an essential factor in the program of national defense. 
Without attempting to answer this question definitively, it seems clear that 
so long as such an attitude dominates the administration of the arms export 
licensing system, that system will be inadequate to prevent many of the 
alleged evils of the international traffic in arms. Armament firms will still 
be relatively free, though of course under the close supervision of the govern- 
ment, to seek as much business in foreign countries as possible, knowing that 
unless their exports conflict directly with national interests they will in all 
probability be permitted. 

This is not to say that the arms export licensing system is of little value. 
On the contrary, it is a definite step in the direction of more effective regula- 
tion of the armaments traffic; it enables the government to keep closer 
account of the arms exports which take place; it constitutés a practicable 
method for giving effect to any international agreement on the regulation 
of the arms traffic which may be adopted; and it offers reasonably effective 
machinery for prohibiting arms exports when the government wishes to do so. 


NATIONAL SUBSIDY OF INTERNATIONAL ORGANS 


By Denys P. MYERS 


Research Director, World Peace Foundation; Research Librarian, Fletcher 
School of Law and Diplomacy 


The forms of international organizations have been a result of practical 
considerations. They exist because the specific necessities or desiderata 
which have appeared in the national interests of states were best dealt with 
by some international machinery. Frequently the constructive idea has 
come from a particular government which was willing to sponsor whatever 
institution was required to give it reality. In consequence, most of the mul- 
tilateral machinery which governments now use for their 60 or 70 co- 
operative activities are situated in national capitals and are dependent on 
particular governments for some of their functioning. Diplomatic courtesy 
has thus largely accounted for the present wide geographic distribution of 
international bureaus, commissions, and other organs; but since the con- 
stituent instruments have customarily provided for their limited financial 
support by all contracting states, and the functions of the host government 
have been formal or even honorary, dependence upon a single administra- 
tion has seldom interfered with the functioning of official international 
organs. ` 

Two international institutes were last year, for the first time, jeopardized 
by the action of the state which sponsored their existence. Owing to cer- 
tain conditions in its Statute and the contract between the Council of the 
League of Nations and the Italian Government, the International Educa- 
tional Cinematographic Institute was unmanned after December 31, 1937. 
The Italian Government on December 27, 1937, denounced, with effect from 
April 20, 1940, its maintenance of the International Institute for the Unifi- 
cation of Private Law. Both acts were the consequence of the Italian Gov- 
ernment’s notice of its intention to withdraw from the League of Nations 
given by telegraph on December 11, 1937, and acknowledged by the Sec- 
retary-General on December 13.1. Germany, on the other hand, with the 


1 By virtue of the obvious requirement of mutual acceptance of a faot having reciprocal 
effects, the acknowledgment of receipt controls the beginning of the period of two years 
during which a notice of intention to withdraw matures. In this case, however, the Secre- 
tary~General’s reply of Dec. 13 acknowledged the receipt of the ‘telegram of December 11, 
1937, from which it results that Italy gives as at the above date notice of its intention to 
withdraw from the League of Nations in accordance with Article 1, par. 3, of the Covenant.” 
It would, then, appear that Italy’s membership in the League of Nations will terminate on 
Dec. 10, 1939. However, the Italian notification (League of Nations Official Journal, 1938, 
10) takes no cognizance of the Covenant’s period of notice, but is conditioned solely upon the 
will of the Fascist Government. The telegram reads: “In consequence of the decisions of 
the Grand Council of Fascism I [Galeazzo Ciano , Minister for Foreign Affairs] hereby inform 
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support of Italy, has secured the establishment at Berlin, instead of Rome, 
of the International Forestry Center of the International Institute of Agn- 
culture, which in 1932 had set up a Forestry Section in its secretariat. 

The Italian action in withdrawing support from the two international 
organs directs attention to the conditions under which several multilateral 
undertakings originated. From the first international official conference 
devoted to non-political matters, the Sanitary Conference of 1851, the ini- 
tiative in promoting codperation among governments has been taken by 
individual governments. Those institutions which came into existence be- 
fore 1914 were uniformly supported with funds contributed by each of the 
contracting states, but the permanent organs established were conducted 
by retired public servants, seconded or assigned officials of the state in which 
the seat of the bureau or commission was situated. The functions en- 
trusted to such offices were formal, and the duties of their staffs were seldom 
more than clerical. Where an executive body existed, it was either invested 
with purely scientific authority or it consisted of diplomatic officers ac- 
credited to the host state. The whole set-up was keyed low. Such a casual 
series of bureaus, having strictly defined purposes, had no convenient means 
of codperating among themselves. Constituent conventions could not easily 
be changed, and unless a host government took some initiative, each bureau 
lived a hermit life in its own restricted cell. 

Much of this picture was changed when the League of Nations came into 
being with a first assigned purpose “to promote international coöperation” 
and only a second purpose “to achieve international peace and security.” 
Here was a permanent and professional Secretariat serving an Assembly 
and Council to carry out the objectives of a Covenant which as been chiefly 
criticized because it provided for more legal order than states could assimi- 
late in a decade or so. The Covenant afforded a constitutional authority 
for anything the member states wished to do together and gave them oppor- 
tunity directly through the Assembly or by delegation through the Council 
to make up their minds at frequent intervals. In addition to specific func- 
tions assigned to the League,? the Covenant left a wide door open for the co- 
ordination under the League of such international activities as states had or 
might see fit to establish and utilize. Article 24 of the Covenant deals with 
this matter in three ways.§ First, for matters of international interest regu- 
you that Italy withdraws from the League of Nations on December 11th, 1987/XVI.” Italy 
was not represented in the Council after October, 1935, nor in the Assembly after July 4, 1935. 

2 The Assembly or Council may create bodies of a permanent or temporary character to 
realize any purpose of the Covenant. Arts, 9, 22, 23 and 25 authorize the ponetivapion of 
commissions, organizations and committees of great variety. 

3 The article reads: “1. There shall be placed under the direction of the TR all in- 
ternational bureaus already established by general treaties if the parties to such treaties 
consent. Al sguch international bureaus and all commissions for the regulation of matters of 


international interest hereafter constituted shall be placed under the direction of the League. 
“2, In all matters of international interest which are regulated by general conventions but 
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lated by general conventions which do not create bureaus, the Secretariat may 
collect and distribute information and render other necessary or desirable 
assistance. Second, “all international bureaus already established by general 
treaties” were'to be “under the direction of the League” with the consent of 
the parties to the constituent treaties. Third, all such bureaus and commis- 
sions “for the regulation of matters of international interest” constituted 
after January 10, 1920, were to be “under the direction of the League.” 
_ The mandatory tenor of these provisions was not a sufficient incentive to 
bring about much consolidation. The more familiar the Council of the 
League became with the problems of international coöperation and coördina- 
tion, the more desirable it was seen to make the League simply “a center of 
coérdination for the work of the various international institutions.” * The 
improvement of international services with as little disturbance as possible 
to existing organs was made a definite policy. The performance of new 
tasks called for the invention of new devices carefully adapted to specific 
objects, rather than the mechanical extension of already accepted organs. 
Certain working hypotheses appeared. Automatic or arbitrary assimila- 
tion into the League system had little support. No institution was taken in 
unless its usefulness was thereby enhanced. A distinction was: made be- 
tween proposals of concern to ali states and those of concern to a limited 
number of states, so that “international interest” came to be interpreted not 
only as general or global, but also as limited, special, or even regional. The 
articulation involved in placing a bureau “under the direction of the League” 
was given many degrees of interpretation and application.” The rigidity of 
the constituent conventional purposes and budgets of certain institutions was 
overcome by the contracting states bringing up new proposals at Geneva in 
their alternate capacity as members of the League, and so launching new 
projects not included in the programs or beyond the financial ability of 
other institutions. The elastic system of League committees, with the 


which are not placed under the control of international bureaus or commissions, the Secre- 
tariat of the League shall, subject to the consent of the Council and if desired by the parties, 
collect and distribute all relevant information and shall render any other assistance which 
may be necessary or desirable. 

“3. The Council may include as part of the expenses of the Secretariat the expenses of 
any bureau or commission which is placed under the direction of the League.” 

‘Report adopted by the Council, June 7, 1928, Official Journal, 1928, 899. Earlier pro- 
nouncements are those of June 27, 1921 (Minutes of the 13th Session of the Council, 54, 249), 
and of July 2, 1928 (Official Journal, 1923, 858, 951). 

5 The essentials were defined in 1928 as: 1, receipt by the Secretary-General of all publica- 
tions; 2, advisory representation at all meetings; 3, rendering of opinions to the League’s 
technical organizations; 4, submission of an annual report for League circulation. (Official 
Journal, 1928, 899.) 

t This is especially the case with the International Institute of Agriculture, which became 
an “advisory organ” of the League in 1932 (Official Journal, 1932, 1762), after ten years of 
coöperation with it and the International Labor Organization. 


NATIONAL SUBSIDY OF INTERNATIONAL ORGANS 321 


ability to obtain from governments or elsewhere any information or qualified 
testimony, was requisitioned on behalf of existing international institutions 
over the whole gamut of service from the collection of data to the conclusion 
of new treaty engagements.” The bureaus placed under the direction of the 
League have for such reasons been comparatively few.2 As to unofficial 
organizations, the Council in 1923 was of the opinion that it was “not desir- 
able to risk diminishing the activity of these voluntary organizations... 
by even the appearance of an official supervision.” ® 

The distinctive form which the League of Nations itself developed is the 
technical “organization.” All of them have the general characteristics of 
the original oné of the type, the International Labor Organization, which was 
created simultaneously with the Covenant under its own constitution. An 


organization is a self-contained body having autonomous initiative within - 


a defined field. Itis equipped with a special secretarial service for collecting 
data and putting it in usable form; it is guided by a committee or governing 
body expertly representing the sum total of relevant interests involved in the 
field and responsible in the last analysis to the constituent states; it prepares 
conclusions in the form of international conventions for submission to the 
states or for enactment on their behalf through conferences. The general 
expenses of an organization are met out of the central budget, but the expenses 
of government delegates are borne by the respective states. 

This method of work has undergone an uneven evolution. The Interna- 
tional Labor Organization and the Technical Organization for Communica- 
tions and Transit 1° were begun in that form. The Health Organization was 
so recognized after 1923;14 the Economic and Financial Organization (or 
Organizations) has and has not been so regarded, but probably is evolving 
into a definite form at present; the Intellectual Coéperation Organization was 
recognized in 1931 as consisting of component parts established at various 
times. Intellectual coöperation is at once the most diverse and least defined 
of human activities, and it 1s consequently natural that the evolution of 
international machinery to foster it has been casual in development. It 


7A few of the international conventions not negotiated under League auspices which 
have benefited by this codperation are: the International Convention on Safety of Life at 
Sea (1929), the International Convention for the Protection of Industrial Property (1925 
and 1934), the Nomenclature on the Causes of Death (1930), the forthcoming revision of the 
Convention for the Protection of Literary and Artistic Property. 

8 Six are formally in this relation: The International Office for Information and Research 
concerning Assistance to Foreigners, at Paris; the International Hydrographic Bureau, at 
Monaco; the Central Infernational Office for the Control of the Liquor Traffic in Africa, at 
Brussels; the International Commission for Air Navigation, at Paris; the Nansen Interna- 
tional Refugees Office, at Geneva; and the International Exhibitions Bureau at Paris. 

* Official Journal, 19238, 951. 

1° For the new draft statute, see League of Nations Official Journal, 1937, 1293; separately 
in Document C.95.M.48.1938. VIII.1. 

u For its constitution, see Official Journal, 1936, 1175. 
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was only after a decade of experimentation in the field that there emerged a 
tentative program and a methodology in the field. In that period the idea 
was the Cinderella of international activities. 

That condition opened the way for the type of support of international 
organs, which the Italian Government’s action with respect to the two Rome 
institutes has just shown to be unstable. The type began on the initiative 
of the French Government, which reflected a penchant of French psychology 
that intellectuality is particularly a Gallic métier. On September 9, 1924," 
the French Government proposed to the Council to make available to the 
League of Nations the Palais Royal at Paris as the home, and to provide an 
annuity of 2,000,000 French frances, for an Institute of Intellectual Codpera- 
tion, to serve as a secretariat and general center of that activity. As a 
voluntary offer, this was entitled to every favorable consideration, but it was 
obvious that, in accepting it, every care should be taken that the essential 
international character of the Institute be fully maintained and that it be 
thoroughly protected from becoming a national bureaucratic structure. In- 
surance against these possibilities was satisfactorily established in the Statute 
prepared by the French Government and adopted by the Council on Decem- 
ber 13, 1924.78 

Italy, not to be outdone, chose the broader stage of the Assembly promptly 
to laud and match the French proposal with one of its own. At the meeting 
of the Assembly on September 26, 1924,14 Count Cippico referred “with an 
international pride rather, perhaps, than with amational one,” to something 
_ which “has already been done by the Italian Government in order to show 

the world its attachment to such ideals.” He formally read a declaration: 


The Italian Government has decided to found an Institute for the 
Unification of Private Law, with its seat in Rome, which will have rights 
and duties analogous to those of the new International Institute of In- 
tellectual Co-operation which is to be established in Paris under the 
control of the League of Nations. For this purpose, the Italian Govern- 
ment will grant a yearly sum of 1,000,000 lire.1® 


The Council accepted the offer on October 3, 1924,18 taking account of the 
views expressed by the Assembly in a resolution of September 30. At the 
next session of the Council the Italian representative submitted a draft 
statute, which was communicated to the International Committee on Intel- 
lectual Coéperation, the Economic and Financial Organization, the Organi- 
zation for Communications and Transit, the Health Organization and the new 


4 Official Journal, 1924, 1296. u Ibid., 1925, 157. 

14 Three days after the Assembly had, by reference from the Council, expressed in recom- 
mendations its view on how the French offer should be carried out. (Resolutions and 
Recommendations adopted by the Assembly, 1924, 17 (Official Journal, Spl. Supp. No. 21).) 

1 Records of the Fifth Ordinary Session of the ey Plenary Meetings, 168 (Official 
Journal, Spl. Supp. No. 23). 

18 Official Journal, 1924, 1376. 
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Committee of Experts on the Progressive Codification of International Law. 
The Statute, returned from these bodies, was approved by the Council on 
March 15, 1926.17 Acceptance of the Statute by a letter of March 31 18 from 
the Italian Government and its acknowledgment by the President of the 
Council dated April 20, 1926, constituted the contractual exchange which 
gave international being to the Institute.® The Institute was, therefore, 
established for an initial seven-year period from April 20, 1926. Financial 
regulations adopted September 17, 1928, specify simply that the funds of the 
Institute comprise “grants made by the Italian Government,” among other 
sources of income, and the budget is communicated annually to the Assembly 
of the League and the Italian Government.*° 

The International Institute for the Unification of Private Law was in- 
augurated May 30, 1928, with headquarters in the Villa Aldobrandini, Rome. 
Its Governing Body consists of eleven members of different nationalities (the 
president being Italian), who are appointed by the Council of the League for 
five-year terms. Its function has been “to study methods for the assimilation 
and co-ordination of private law as between States or groups of States, and 
to prepare for a gradual adoption by the various States of uniform private 
law legislation” on the basis of proposals made by states, the organizations 
of the League of Nations or any international legal association. The Insti- 
tute, which has built up a useful specialized library, has worked through 
committees of experts. It has established the texts of draft uniform laws on 
sales and a draft uniform daw on the responsibility of hotel keepers with 
regard to loss of property by travelers. Study of the rights of persons coöp- 
erating in the creation of cinema films has been completed? A committee 
has been working on draft uniform laws on contracts concluded between 
absent persons and on contracts concluded by agents. Drafting is well ad- 
vanced on arbitration in private law, the civil liability of motorists, and 
regulations for the compulsory insurance of motorists. The enforcement of 
maintenance obligations abroad and a draft general convention for the uni- 
versal protection of authors’ rights ? are approaching the conference stage. 
A program on uniform rules for international loan contracts and the problem 
of a standard publisher’s contract are under study. The rights of artistic 
performers and the regulation of international art exhibitions ** have been 
examined, l 

17 Official Journal, 1926, 577. 18 Thid., 812. 

19 These instrumenta are appended to the Italian decreelaw No. 2220, Sept. 3, 1926, 
Raccolta uffictale delle leggi e det decreti del Regno d'Italia, 1927, 1, 117; Gazzetta ufficiale, 
Jan. 8, 1927. 30 Official Journal, 1928, 1763. "1 Tbid., 1987, 1057. 

n This is a far-reaching project intended to unify the international and inter-American 
conventions on the protection of literary and artistic property into a single system at a 
forthcoming conference in Brussels. 

4 Records of the 18th Ordinary Session of the Assembly, Minutes of the Ist Committee, 51 


(Official Journal, Spl. Supp. No. 170). Further account of the work is in League Document 
A.42.1938.V. % Official Journal, 1936, 1291. 
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On December 27, 1937, the Italian Government made the following an- 
nouncement to the Secretary-General of the League of Nations: %5 


l [Translation] 
MINIBTRY FOR FOREIGN Arrams. 
Rome, December 27th, 1837/ XVI. 
To the Secretary-General of the League of Nations. 

I have the honour to inform you that, following upon the withdrawal of Italy. from the 
League of Nations, the Italian Government has decided to denounce, with effect as from 
April 20th, 1940, the undertaking given in its note of March 31st, 1926, regarding the 
foundation and maintenance of the International Institute for the Unification of Private. 
Law at Rome. , : 

I should be grateful if you would communicate the foregoing to the Council of the 
League of Nations. 

I have the honour to be, ete. 

(8igned) Crano 

It thus appears that the International Institute for the Unification of 
Private Law is the subject of a denunciation duly made under the contract 
between the Council of the League of Nations and the Italian Government, 
which will be effective after April 19, 1940, some months after the Italian 
notice of withdrawal from the League of Nations becomes effective under 
the Covenant. The library and records of the Institute are the League’s by 
the contract, and a transfer of physical property and a reorganization at. 
Geneva are entirely feasible in two years’ time. 

Under the auspices of the International Institute of Intellectual Codpera- 
tion, a First International Motion Picture Conference, held at Paris Septem- 
ber 27—October 3, 1926, recommended the establishment of a provisional 
international cdtumittee to follow the educational features of film production. 
The International Committee thought the suggestion was premature and de- 
cided for the present simply to continue its collection of information.2* The 
Italian Government, which had already established an autonomous Istituto 
Nazionale “LUCE” nearly a year before,?* on September 6, 1927, forced the 
issue by offering the Assembly to establish at Rome an institute to serve this 
possibility, being so impelled by the views of the conference and other rea- 
sons.28 The Assembly thought well of the proposal, and at its instigation 
the Council accepted the tender on September 28, 1927. A formal offer dated 
January 7, 1928, was the basis of the Statute accepted by the Council on 
August 30. The transaction was completed by notification of approval of 
the Italian decree-law of September 6, effective September 14.3? 


% Official Journal, 1938, 15. , 

% Ibid., 1927, 1182; Records of the 8th Ordinary Session of the Assembly, Meetings of 
the Committees, Minutes of the Second Committee, 70 (Spl. Supp. No. 56). | 

%? Raccolia ufficiale delle leggi e det decreti del Regno d'Italia, 1927, 1, 57, decree-law of 
Dec. 24, 1926. 

28 Records of the 8th Ordinary Session of the Assembly, Plenary Meetings, 34 (Official 
Journal, Spl. Supp. No. 54). 

2 The text is in Raccolia, 1928, 6, 6222; Gazzetta ufficiale, Sept. 14, 1928. Here the Secre- 
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The International Educational Cinematographic Institute as organized 
under the Statute approved by the Council August 30, 1928, was established 
in the Villa Falconieri, Frascati. The net budget was around 1,250,000 Ital- 
ian lire, of which a fifth came from other governments than the Italian.®° 
The object “to encourage the production, distribution and exchange between 
the various countries of educational films concerning instruction, art, indus- 
try, agriculture, commerce, health, social education, etc.” was actively pur- 
sued until Italy reorganized its expenditures as a consequence of the 
application to it of Article 16 of the Covenant in 1985-86. The work of the 
International Educational Cinematographic Institute then centered around 
its duties in connection with its technical creation, the Convention for Facili- 
tating the Circulation of Educational Films, opened at Geneva October 11, 
1933, and in force since January 15, 1935.81 The Convention established 
among its parties an international “open market” for films falling within 
its defined educational categories and the Institute was entrusted with en- 
larging this market by representations to the producers and their governments 
and to the governments of non-producing countries. The Institute had com- 
pleted preparations for the issuance of the International Catalogue of Edu- 
cational Films which, by the Convention, determines what benefits from “open 
door” treatment. A periodical, Announcements of the International Educa- 
tional Cinematographic Institute, began in March, 1987, in succession to 
Interciné which until 19386 was issued in five languages. The subsidiary In- 
ternational Television Center since January, 1936, had issued the monthly 
Cronache di Televisione. The first of four volumes of the Cinematographic 
Encyclopaedia was published in July, 1937,5* as a revised compilation of 200 
papers called forth by a congress held in 1984. 

This Institute, while functioning under the Statute of August 30, was con- 
tractually established in virtue of the Italian Government’s detailed offer of 
January 7 and the notifications of September 15, 1928,83 recording Italian 
legislative approval. By condition 12 of January 7, 1928, the Italian under- 
taking was given for a period of ten years, which would end September 14, 
1938. It was to be “renewed by tacit consent for a further period of ten 
years unless at least two years before the expiration of the initial period 
fi.e., before September 14, 1936] the Italian Government or the League of 


tary-General’s notification of the action of Aug. 30, dated Sept. 4, completes the synallag- 
matic contract. The League publication of the documents is in Official Journal, 1927, 1450; 
1928, 398, 549, 1432, 1773. The Statute in the accepted form is tbid., 1928, 1512, and 1929, 
167; and as amended, tbid., 1933, 887. 

3° The basic Italian offer was 600,000 lire, annually supplemented. For the budgets, see 
Official Journal, 1930, 136, 138; 1931, 260; 1932, 575; 1933, 315; 1934, 207, 1420. 

7155 League of Nations Treaty Series, 331; Reg. No. 3585. This convention was vir- 
tually copied in a convention of the Inter-American Conference for the Maintenance of 
Peace at Buenos Aires, December, 1936. 

# See the report, Official Journal, 1937, 1055. 

u Ibid., 1928, 549, 1773; 1929, 168. 
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Nations shall have notified its intention of denouncing the agreement.” The 
Statute provided that the Italian member of the International Committee on 
Intellectual Codperation should be ez officio president of the Institute’s Gov- 
erning Body, which served for five-year periods,** the second such period 
running from May 26, 1933. The general and administrative regulations 
first adopted December 13, 1928,85 provide that the Italian member of the 
International Committee on Intellectual Codperation remain in office for the 
time of his appointment to that committee and that members of the Govern- 
ing Body cease to belong to it “directly they are no longer members of” organs 
of the League from which they are seconded. The Director served by seven- 
year appointments. The Staff Regulations, approved and in force January 
26, 1932,88 provided for the appointment of officials for periods of three years.*7 

These circumstances afforded the basis for the Italian steps to sever rela- | 
tions with the League of Nations in regard to the International Educational 
Cinematographic Institute, following its notice of intention to withdraw 
from the League. How these circumstances were utilized for this purpose by 
the Fascist Government is set forth in two communications received by the 
Secretary-General of the League as follows: 38 


{Translations} 
MINISTRY FOR FORBIGN AFFAIRS. 
Romm, December 27th, 1937/XVI. 

The Statute of the International Educational Cinematographic Institute, founded in 
Rome under the terms set out in the note of January 7tB, 1928, includes provisions which 
make it clear that Italian membership of the League of Nations is a necessary condition 
of their fulfilment, as, for example, in the matter of the Presidency of the Governing Body 
and Executive Cohamittes. 

In view of the withdrawal of Italy from the League of Nations, the Italian Government 
has accordingly no alternative but to conclude that the undertaking specified in the above- 
mentioned note has ceased to apply. 

I would beg you to be so good as to communicate the above to the Council of the League. 

(Signed) Ciano. 


Roma, December 18th, 1987/X VI. 
In confirming to you my resignation of membership of the Committee on Intellectual 
- Co-operation, conveyed by telegram to M. de Montenach, Secretary of the Committee, 
I feel bound to draw your attention to the fact that, as a corollary, my functions as President 
of the International Educational Cinematographio Institute come to an end. 

I have also to advise you that Dr. Luciano de Feo, the Director of the Institute, Raa 
handed me his resignation. At the same time, he forwarded to me a communication signed 
by all the officials and employees of Italian nationality, without exception, from heads of 
services to the lowest messenger, in which, after signifying their wish to resign, they re- 
quest the Director to consider December 31st, 1937, as the effective date for the cessation 


*% A first appointment by the Council of the League took place Sept. 26, 1928, and a sec- 
ond on May 26, 1933. Official Journal 1928, 1680; 1933, 823. 

% Art. 7, (tbid., 1929, 39, 160; 1933, 890.) 

æ Ibid., 1932, 457. The regulations were adopted by the Governing Body Oct. 14, 1931. 

37 Ibid., 1932, 576. 33 Ibid., 1938, 14. 
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of their employment. A similar communication has been received from all the foreign 
officials employed on the international basis, except three. 

All staff contracts in the Institute expired in the normal course on December 31st, 1937. 
At ita last session, the Governing Body had provided for a twelve months’ extension in 
order to allow the new Governing Body to carry out a complete reform of the administrative 
structure; but all the officials, whether Italians or foreigners, except three, have, in handing 
in their resignations, renounced their claims to such extension. 

At the end of 1937, the Institute therefore finds itself without a President and faced 
with the resignation of its Director and almost the whole of its staff. 

No activities remaining possible in these circumstances, I have asked the Director to 
romain temporarily in charge for the purpose of liquidating the whole staff, settling all 
outstanding business in the best possible way, and, immediately thereafter, closing down 
the Institute. No other course was open to me in view of the exceptional situation brought 
about by the joint action of the whole staff, of every grade and category, including the great 
majority of the foreign officials. 

I was unable to consider summoning an extraordinary meeting of the Governing Body, 
since its three years’ mandate expired at the close of its last session. 

I am informing the Italian Government of the said decisions. In communicating to 
you the above, I have the honour, etc. (Signed) BALBINO GIULIANO 


The situation created for the International Educational Cinematographie 
Institute by these actions is complicated. The first ten-year term of the 
contract of September, 1928, ended last September and, failing two years’ 
notice, would be tacitly renewed. No contractual notice was given. Instead 
the Italian Government on December 27, 1937, stated that its undertaking 
had ceased to apply. Nine days before, and one week after the Italian notice 
of intention to withdraw ffom the League, Senator Balbino Giuliano, as 
President of the Institute, had written the particulars to the Secretary-General. 
By that letter Signor Giuliano resigned as a member of the League’s Inter- 
national Committee on Intellectual Codperation, which action left the Gov- 
erning Body of this Institute without a president, according to its Statute. 
He gave the expiration of the term of the whole Governing Body at the close 
of its last session as the reason for not summoning it.8® To him Luciano de 
Feo, the Director whose salary was paid by a special subsidy of the Italian 
Government, had resigned, in the midst of a seven-year term. All the off- 
cials and employees, except three non-Italians, resigned as of December 31, 
1937, though by a previous decision the officials’ contracts had a year to run. 

In consequence, at a Conference on the Application of the Convention for 
Facilitating the International Circulation of Films of an Educational Char- 
acter held by the signatories at Geneva September 10-12, 1938, a procès- 
verbal was signed by which the functions assigned in the convention to the 
International Educational Cinematographic Institute shall be performed 
by the International Committee on Intellectual Codperation. This com- 
mittee takes over the regulations of the former Governing Body. A section 
of the League of Nations Secretariat will perform the conventional functions 
previously devolving on the Rome institute. 


3 The Governing Body was elected May 26, 1933 “to remain in office five years.” 
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The establishment of an International Forestry Center at Berlin under a 
statute and internal regulations approved by the Permanent Committee of 
the International Institute of Agriculture in March, 1988, is the latest in- 
stance of a national intervention in international organization. The Second 
World Forestry Congress 4° held at Budapest September 10-14, 1936,*! de- 
cided upon the establishment of an International Permanent Forestry Com- 
mittee, “vested with as large a measure of independence as possible.” The 
resolution recited that establishment of the new body “must take account of 
the international organizations already in existence,” “ that it must be offi- 
cial in character and “that—in view of the international relations subsisting 
between the Governments as concerns international institutions—” it would 
be established “within the compass of the International Institute of Agri- 
eulture.” 

Germany, at a joint meeting at Budapest in May, 1937, of the Organizing 
Committee appointed by the International Forestry Congress and of the 
International Institute of Agriculture, bid for this new institution, making 
typical offers to the Permanent Committee of the International Institute of 
Agriculture of offices, equipment and a special contribution.£® While Ger- 
many’s high standing in forestry was appreciated, it was felt by some that 
the offer was intended to foster Germany’s ego quite as much as to improve 
agricultural science. However, the International Institute of Agriculture 
had no guiding rules by which to weigh particularistic proposals and the po- 
litical support of Italy was a further factor. The Permanent Committee of 
the Institute saved what it could of the situation by reorganizing the forestry 
work of the Institute under the Statute and seeking to protect its proper char- 
acter in the in®rnal regulations. Though the International Forestry Center 
is established at Berlin, it is created “within the framework of the Institute,” 
which will perform the statistical work on forestry as in the past and which 
will control plans and budget through its Permanent Committee. Govern- 
ments adhering to the center will make special contributions to its budget. 


40 An International Union of Forest Research Organizations was organized at Badenveiler 
in 1891, and reorganized at Stockholm in 1929. A committee has functioned since 1930. 
The Union enrolls about 90 forestry organisations of 35 countries. (League of Nations, 
Handbook of International Organizations, 1938, 316 (1937.xii.B.4).) 

41 International Institute of Agriculture, Monthly Bulletin of Agricultural Science and 
Practice, 1936, 394. 

4 The International Institute of Agriculture, the International Union of Forestry Research 
Organizations, and the International Timber Committee. The International Timber 
Committee was founded in Vienna in 10932 as a result of a meeting of experts convened by 
the Economic Committee of the League of Nations, and an International Timber Conference 
which followed that meeting. In January, 1935, a Department for Timber Utilization, in- 
cluding 12 national organizations, and in November, 1935, the European Timber Exporters’ 
Convention, comprising 9 central organizations, were established as adjuncts of the Com- 
mittee. (Handbook of International Organizations, 1938, 363—4.) 

* The early papers relating to the matter are printed in Vol. 3 of the Proceedings of the 
Ii=4 International Forestry Congress (Budapest, 1986). 
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The United States Government does not contemplate requesting Congress to 
authorize adherence to the Statute.* 

These three instances of the ups and downs of international organization 
are due to the particularism of totalitarian states. They affect the structure 
of two systems of international coöperation which are nuclei for the develop- 
ment of common action by states. In each case subsidies have played an 
unduly important part in the fate of the organ concerned. In each case the 
grantor of the subsidy has bought with it a privileged position. The depend- 
ence of Pan American activities upon proposals from individual states is even 
more marked, for the International Conferences of American States seem to 
adopt as a resolution almost any proposal made to them, and frequently 
leave to the initiating state the whole task of realizing it. On January 31, 
1936, six such meetings called for by the Montevideo Conference of 1933 were 
waiting upon the action of as many governments.*5 In the Pan American 
system states have made offers of hospitality rather than of financial assist- 
ance. Permanent bureaus in this system, outside of the Pan American Union, 
are established under conventions and supported by quota contributions. In 
the three organizations mentioned and perhaps in others, individual states 
have been able to offer to establish instrumentalities for some purpose to 
which they would have a special relation. . 

Such offers, on present experience, would fulfill the needs of international 
coöperation if they met the following minimum conditions: 


They should possess a gemuinely international purpose, that is, be a medium 
through which the participating states may benefit from one another’s experi- 
ence either by reaching agreements for common action or service or by 
exchanging and codrdinating information of mutual interest*br by adjusting 
their respective administrative systems to common standards.*® 


They should give all participating states equal status in the functioning 
and support of any foundation, subject to the extent of interests involved and 
to recognized diplomatic or conventional formalities.47 A national treasury 


4: This attitude represents a policy of the United States, which virtually withdrew from 
the International Institute of Agriculture itself from 1928 until 1934, when a long-delayed 
definition of the functions of the president (Italian by courtesy) of the Permanent Committee 
was adopted by the 12th General Assembly. See House Report 44, 73d Cong., lst Sess. 
For Italian particularism in this connection, Hobson, Asher, The International Institute of 
Agriculture, 155-156, 205-307, may be consulted. 

Steps taken by the Pan American Union in Fulfillment of the Conventions and Resolu- 
tions adopted at the Seventh International Conference of American States (Pan American 
Union, Congress and Conference Series No. 20). The meetings were: Pan American Finen- 
cial Conference, Inter-American Commission on Fluvial Navigation, Inter-American 
Congress on Housing, the Inter-American Congress on Rural Life, the Second Inter-Amer- 
ican Conference on Agriculture, and an Inter-American Labor Institute. 

* The Council of the League of Nations, in laying down principles to govern the accept- 
ance of institutes, decided on June 7, 1928, that ‘the object of the institute must come 
within the sphere of activity of the League of Nations, the institute serving as a working 
instrument.” (Official Journal, 1928, 900.) 

{7 The issuance of invitations, the receipt of instruments of ratification or accession as a 
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should handle the funds of an international bureau only in a fiduciary, deposit 
or overdraft account.*8 Acceptance of contributions from governments for 
specific purposes should be avoided; money should be contributed only to 
the budget of a foundation, which should be under the control of its own 
organs. If one state makes a contribution in kind, its value should be in- 
cluded in the budget and accounted for as an appropriation in aid.4® Any 
‘deviation from equality of status, whether beneficial to the foundation or to 
a state, should be the subject of a conventional or contractual understanding. 


A foundation set up by an organization should be under the control of a 
governing body consisting of appointees who meet the qualifications and con- 
ditions laid down by the organization. 


A foundation should possess autonomy and legal personality with respect 
to the state in which it is situated, and should be independent of the local 
authorities.©° 


The governing body should have control over donations and legacies and 
subventions from governments, institutions or private persons. 


Any offer made by a particular government and accepted on behalf of a 


depository, and the printing of proceedings, are accepted formalities performed by a host 
government. 

48 The funds of the Office international d'Hygiène publique, by Art. IV of the agreement 
of Dec. 9, 1907 (100 British and Foreign State Papers, 466), are deposited through the 
French Minister for Foreign Affairs in the Caisse des dépôts ef consignations and drawn upon 
by the Director of the Office. By Art. 13 of the Convention on the Protection of Industrial 
Property, Nov. 6, 1925, “the Government of the Swiss Confederation superintends the ex-. 
penses of the International Bureau, advances the necessary funds and renders an annual 
account.”’ (League of Nations, 74 Treaty Seriea, 289; Hudson, Manley O., 3 International 
Legislation, 1778.) The Director General of the Pan American Union maintains special 
deposit accounts with the Treasury of the United States by Art. 4, Sec. 5 (b) of the Conven- 
tion of May 2, 1928 (Hudson, 4 op. cit., 2485). By Art. 23 (5) of the Convention for Protec- 
tion of Literary and Artistic Works, June 2, 1928, the “Swiss Administration” prepares the 
budget of the Bureau, superintends expenditure, makes advances and draws up an annual 
report. (League of Nationa, 123 Treaty Series, 235; Hudson, 4 op. ch., 2477.) The Inter- 
national Transit Office of the Postal Union of the Americas and Spain, by Art. 16 of the 
Convention of Nov. 10, 1931 (League of Nations, 131 Treaty Series, at 357; Hudson, 5 op. 
cit, 1104), receives advances from the Panama Government, which is reimbursed by the 
office receipts. The same method, as followed by the Bureau of the Universal Postal Union 
and the Swiss Government, is continued by Art. 191 of the regulations for the execution of 
the Universal Postal Convention, March 20, 1934. (League of Nations, 174 Treaty Series, 
at 338; Hudson, 6 op. cit., 724.) 

49 Any organization of international value is unsatisfactorily based if it is dependent on the 
exclusive or nearly exclusive support of a single state. Hither the organization that is sup- 
ported by a single state is a national venture invested with an artificial international status, 
or it is a genuine international undertaking that its beneficiaries are not, under the circum- 
stances, paying for. If the first alternative is true, the contributing state is likely to tire in 
time of paying for a properly administered international organization that yields to it a 
minimum of kudos. If the second alternative is true, international organization should 
await that amount of public support which will induce the governments to pay the requisite 
freight. 

58 This is one of the principles adopted by the Council of the League in 1928. (Official 
Journal, 1928, 900.) 


NATIONAL SUBSIDY OF INTERNATIONAL ORGANS 301 


foundation should be deemed an appropriation in aid and be tendered for a 
term of years, with or without tacit renewal, subject to mutual right of de- 
nunciation on advance notice. 


The responsibility for the working of a foundation should fall upon its 
governing body. 

The organization under which a foundation functions may, subject to any 
contracts with respect to specific matters, modify the conditions affecting 
particular governments in agreement with them. 


The committee in direct charge of a foundation should comprise a stated 
number of members acting in a personal capacity, not more than one of whom 
should be nominated on behalf of a subventioning government. All members 
of the committee should be eligible for the office of chairman.®! 


The executive officer of a foundation should be appointed by the committee 
of directors with the approval of the governing body. His salary should be 
paid out of the general budget of the foundation. 


The governing body should prescribe internal and financial regulations. 


In principle, the budget of any foundation should be a part of the budget 
of any more comprehensive organization under which it functions. 


5 This provision has applied to the Governing Body of the Pan American Union since 
1923. Before that date the Secretary of State of the United States was the designated 
president. 


EDITORIAL COMMENT 
THE UNITED STATES AND EUROPE, 1939 


The attitude of the United States toward the recurring crises in Europe 
is influenced by divisions of sentiment among the American people having 
their origin in the lessons they learned from the World War and its after- 
math. Although President Wilson was reélected in 1916 upon the slogan 
“He kept us out of war,” his action five months later in leading the United 
States into the European War met with general approval and the country 
as a whole responded eagerly to his call to ‘Make the world safe for democ- 
racy”; but his work at the Peace Conference brought to an end the unity 
of the American people behind his policy respecting Europe. The President’s 
attempt to commit the United States to permanent participation in Euro- 
pean affairs by entry into the League of Nations was rejected after a long 
and bitter struggle with the Senate. Some provisions of the Treaty of 
Peace to which President Wilson felt compelled to consent in order to 
obtain acceptance of the League of Nations Covenant by the Allies were 
regarded as unjust by sections of the American people; and the feeling pre- 
vailed that the League would be used by the victors as an instrumentality 
for enforcing these terms upon the peoples vanquished in the war. Presi- 
dent Wilson’s assurance to the contrary that the League would provide the 
means for adjusting any inequalities or remedying any injustices which had 
crept into the peace treaties while the passions aroused by the war were 
running high turned out to be unfounded. No modification in the status 
quo established in 1919 has been made except under threat of or by the actual 
use of force by the nations demanding revision. As late as the month of 
September, 1938, the German Fuehrer, in justification of Germany’s dis- 
regard of certain of the treaty provisions, was able to draw up an indictment 
against the Allies charging breaches of good faith in failing to live up to 
what Germany regarded as binding promises and treaty obligations on 
their part, which is substantially supported by the record of diplomatic 
negotiations and of the non-action of the League of Nations. 

With the collapse of the effort to take the United States into the League 
‘of Nations, sentiment in this country has gradually crystallized along the 
following lines: 

One section of opinion closely identified with those who formerly advo- 
cated membership of the United States in the League of Nations is now urg- 
ing that the United States participate actively in a system of ‘‘collective 
security.” This system has for its central idea a distinction between an 
aggressor and a victim in war, so that the United States might throw the 
weight of its influence against the former by withholding arms and other 
aid and assist the latter by allowing them to him. Proposals of this nature 
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were suggested during the Manchurian and Ethiopian conflicts and are now 
being advocated with regard to the hostilities in China. The Neutrality 
Law of the United States which went into effect on May 1, 1937, had its 
origin in this group; but it was modified before passage by influences emanat- 
ing from other groups which believe that the United States should remain 
not only neutral in the wars of other countries, but that its impartiality 
should take the form of preventing the supply of munitions of war to any 
belligerent. 

Secondly, there are those who believe that the United States should ad- 
here to its traditional policy of neutrality and refrain from ‘entangling 
alliances” in Europe. They argue that it has been demonstrated that the 
entry of the United States into the European War in 1917 was a mistake, 
that the American people were deceived into the belief that it was a war to 
make the world safe for democracy, that democracy the world over is in a 
more precarious state than ever before, and that the actual effect of the 
help of the United States to the Allies in 1917-1919 was to make possible the 
division of the spoils of war among them according to secret arrangements 
previously entered into without the knowledge of the United States. The 
dishonoring by the Allies of their signatures to the war debts contracted in 
the United States has added to the number of those who answer ‘‘never 
again” to any suggestion that the United States participate in a European 
war. This last consideration has resulted in the passage by Congress of 
the Johnson Act of April 18, 1934, prohibiting financial transactions with 
any foreign government in default on its obligations to the United States. 

Finally, there are many people in the United States who deplore what 
they consider the use of this country as a base of supply for arms and 
munitions to enable other countries to carry on war. Their number was 
greatly augmented by the disclosures of the Senate committee which inves- 
tigated the munitions trade. It was through their influence that the Neu- 
trality Act was modified to prohibit the export of munitions to all nations 
at war without distinction. They were also responsible for other provis- 
ions of the Neutrality Act designed to prevent citizens of the United States 
from becoming too much involved in the fortunes of war of other nations 
and to reduce as much as possible future causes of irritation such as those 
which arose between the United States as a neutral and the European 
belligerents. 

The overwhelming majority of the people of the United States desire 
the Government to pursue a course which will not lead the nation into 
war, except in case of real self-defense. Even most Americans who seem 
to favor on ideological grounds aid for certain nations apparently are unwil- 
ling that such aid should go to the extent of taking part in war, that is, it 
should be consistent at least with the former traditional policy of neutrality 
in time of war. The group which advocates participation by the United 
States in a collective security system were bitterly disappointed by the 
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Munich Agreement of September 29 last with respect to Czechoslovakia. 
They have received backing of important significance from other sources 
motivated by the intolerance of the Governments of Italy and Germany 
towards certain groups and organizations in their countries. Together 
these influences have succeeded in again raising the cry that the policy of 
the United States should be directed toward making the world safe for 
democracy. 

The cleavage in the opinions of those who advocate the participation of 
the United States in maintaining the balance of power in Europe and of 
those who uphold a policy of neutrality for the United States, is accentuated 
by the modification of the traditional attitude of the United States toward 
_ the munitions trade with belligerents introduced by the Neutrality Act of 
May 1, 1937. The prohibition by that Act of the export of munitions of war 
to belligerents adds force to the position of those who maintain that such a 
policy of American neutrality aids the nation which plans in advance a war 
of aggression by making it impossible for the nation attacked to defend it- 
self with supplies obtained in the United States. There should be no sur- 
prise in such a result flowing from this provision of the Neutrality Act of 
1937. Germany and Austria-Hungary during the World War urged the 
United States to stop the munitions traffic, and the Neutrality Act of 1937 
constitutes an acceptance of their position as opposed to the position then 
taken by the United States. Secretary of State Lansing, in refusing to ac- 
cede to the German-Austro-Hungarian demand, foresaw with statesmanlike 
prescience the identical situation now being severely condemned by those 
who are urging the amendment or repeal of the Neutrality Law of 1937 
because it prevents assistance by the United States to democracies against 
totalitarian states. In a note to the Austro-Hungarian Government dated 
August 12, 1915, Mr. Lansing, after pointing out the previous practices of 
both Austria-Hungary and Germany in supplying munitions to belligerents, 
and stating that the United States had from the foundation of the Republic 
advocated and practiced unrestricted trade in arms and military supplies 
because “the United States has always depended upon the right and power 
. to purchase arms and ammunition from neutral nations in case of foreign 
attack,” added the following paragraphs which should be pondered in their 
application to conditions existing today: 

A nation whose principle and policy it is to rely upon international 
obligations and international justice to preserve its political and terri- 
torial integrity might become the prey of an aggressive nation whose 
policy and practice it is to Increase its military strength during times of 
peace with the design of conquest, unless the nation attacked can, after 
war had been declared, go into the markets of the world and purchase 
the means to defend itself against the aggressor. 

The general adoption by the nations of the world of the theory that 


neutral Powers ought to prohibit the sale of arms and ammunition to 
belligerents would compel every nation to have in readiness at all times 
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sufficient munitions of war to meet any emergency which might arise 
and to erect and maintain establishments for the manufacture of arms 
and ammunition sufficient to supply the needs of its military and 
naval forces throughout the progress of a war. Manifestly the applica- 
tion of this theory would result in every nation becoming an armed 
camp, ready to resist aggression and tempted to employ force in assert- 
ing its rights rather than appeal to reason and justice for the settlement 
of international disputes. 

Perceiving, as it does, that the adoption of the principle that it is the 
duty of a neutral to prohibit the sale of arms and ammunition to a 
belligerent during the progress of a war would inevitably give the ad- 
vantage to the belligerent which had encouraged the manufacture of 
munitions in time of peace and which had laid in vast stores of arms and 
ammunition in anticipation of war, the Government of the United States 
is convinced that the adoption of the theory would force militarism on 
the world and work against that universal peace which is the desire and 
purpose of all nations which exalt justice and righteousness in their 
relations with one another.! 


Should the American people believe it incumbent upon them to provide 
assistance short of war to other peoples whose democracy is said to be threat- 
ened, the course to be followed has already been pointed out by Mr. Lansing, 
speaking at a time when the fate of democracies was thought to be at stake in 
actual war. ‘The repeal of the provision of the Neutrality Act of 1937 pro- 
hibiting the export of arms and munitions to belligerents is the proper answer 
to those who favor a policy of neutrality without at the same time shutting 
the door to legitimate aid ‘to other peoples. Other provisions of the Neu- 
trality Act might well be retained as justified modifications of the neutrality 
laws of the United States growing out of its experience¥ from 1914 to 
1917. 

There is, however, a longer range view of the position of the United States 
in world affairs which should be taken into consideration. The “‘aid-in-war” 
policy was followed in 1914-1918. There is no assurance that a repetition of 
that policy in 1939 would lead to more permanent results than it did on the 
previous occasion. There would ensue another deluge of slaughter and de- 
struction, probably more terrible and costly than before, the exhaustion of 
one side, the imposing of so-called terms of peace, followed by a long, dark 
period in which the survivors would attempt to restore what was left of 
western civilization. Assuming that the nations which entered the war as 
democracies might win the armed contest, if history should repeat itself and 
democracy decline following a second world war as it did after the first, it 
would probably disappear from the face of the earth and be supplanted by 
the totalitarianism either of communism or of fascism. 

The other alternative, an American policy springing from a hope of peace 
based upon justice in Europe, remains to be tried. An objection to this would 
obviously be made that the United States had the opportunity to follow 


i This Jounnau, Special Supplement, Vol. 9 (1915), pp. 188-169. 
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such a course but failed to do so by refusing to join the League of Nations in 
1920. Such an objection, however, is superficial. The essential conditions 
for the success of the League of Nations were lacking. It was organized 
and intended to function in a world at peace; but no one now can seriously 
claim that the Treaty of Versailles, of which the League Covenant is a part, 
accomplished more than to end armed hostiilties between the military and 
naval forces. Even problems, such as disarmament, which the League was 
expressly delegated to solve, it was unable to do, at a time when the former 
enemies were already disarmed and with the United States taking an active 
part in the discussions. A peace in fact as well as on paper is a prime 
requisite before machinery to maintain it can be expected to operate 
successfully. 

While Europe has been struggling to maintain its balance of power and the 
United States debating what course it should follow, Asia has been the 
scene of a severe dislocation of the balance which existed there among the 
Powers prior to the World War. Irritated by the extremes to which Chinese 
nationalism went in its opposition to foreign privileges and domination, 
advantage has been taken of the critical situation in Europe by the military. 
party in Japan to overrun populous sections of China, to occupy her impor- 
tant ports and cities, and to control her arteries of transportation. The out- 
come is still very much in doubt, and the material interests of the United 
States in that part of the world are not as important as those of some of the 
European Powers. Nevertheless, the United States is committed to the 
principle of the open door in China and of respect for China’s territorial and 
administrative jntegrity. These principles it has acknowledged in a treaty 
with other Powers concluded for the purpose of stabilizing conditions in the 
Far East. In addition, it has entered into treaties which established a bal- 
ance of armaments and naval power in the Pacific Ocean. The United States 
cannot hope to see these principles and policies survive should another war 
devastate Europe in the near future. 

As the undersigned wrote in these columns in October, 1937, “The continu- 
ance of the present policies of Europe and Asia must inevitably lead to an- 
other major war and, at its end, to another peace conference. Is it necessary 
to wait until the enormous accumulation of armaments has been used and 
exhausted upon the human race before another inevitable peace conference 
can be held? President Theodore Roosevelt called the Second Hague Peace 
Conference following the Russo-Japanese War. A ‘new deal’ in interna- 
tional relations by convening a peace conference before instead of after war 
would seem to be worth trying.” In international law, as well as in public 
morals, political treaties of the nature of peace treaties, voluntarily con- 
cluded between nations negotiating on terms of ‘equality, should have a 
better claim for respect and observance than terms imposed by force of arms 
upon:a beaten foe. The world awaits the outcome of such an experiment. 

Gnrora@n A. FINCH 


mamare me a 


EDITORIAL COMMENT = 83T 


CHANGING FIELD OF INTERNATIONAL LAW 


Early treaties and conventions were usually concerned with general- 
political relations of states. Common titles of such agreements were “Treaty 
of Peace and Commerce,” “Treaty of Commerce and Navigation,” or similar 
designations. Under these treaties cases coming before courts or tribunals 
having international jurisdiction were such as would arise in regard to 
tariffs, copyright, immigration, and other general topics. 

During the twentieth century there has been a marked change in inter- 


; national agreements. Treaties and conventions relating to special topics 


have become common. These cover agriculture, plant and live-stock 


- diseases, transportation of liquor and narcotic drugs, protection of artistic 


and historic monuments, safety of life at sea, statistics as to the cause of 
death, air navigation including certification of airworthiness of craft and 
competence of pilots, the use of radio, allocation of channels of radio com- 
munication to avoid interference, radio broadcasting, television, motion 
picture films, recovery of stolen motor vehicles and aircraft, conservation of 
whales, halibut and salmon, protection of migratory birds and mammals, 
sanitation—even in aérial navigation,—protection of labor, teaching’ of 
history, measurements of physical characteristics of population, and many 
subjects of which even the name and nature were unknown in the nineteenth 
century. In the International Telecommunication Convention of 1932 
there are 44 articles and also protocols, radio regulations, 14 annexes and 
appendices, making a document of about 150 pages, showing the specialized 
direction which conventions are following. The use of the word GONJO in 
Article 15 is so highly specialized as to require explanation in the treaty 
itself, showing that it applies to a radio direction-finding station. 

The Treaty of Versailles of June 28, 1919, embodies characteristics of 
nineteenth and twentieth century agreements. It relates to the establish- 
ment of new states and changing boundaries of old, as well as to special 
topics, as in Article 231 which provides for the return by Germany to His 
Britannic Majesty’s Government of the “‘skull of the Sultan of Mkwawa” 
which had been removed from East Africa. 

Late international agreements and their enforcement and interpretation 
have brought before the courts many and varied problems of jurisdiction. 
In addition to the matters which may have been specifically mentioned in 
treaty provisions, courts have felt obliged to consider novel related topics, 
as when, in decreeing damages, the mixed arbitral tribunal has been led to 
take into account the nature and degree of nervous shock consequent upon 
the wrongful imprisonment or denial of justice to an alien, and in the deter- 
mination of the degree of this nervous shock has decided that it would vary 
with the sensitivity of the nerves according to “the station in life of the 
person imprisoned.” A call for assistance by a vessel in danger in the nine- 
teenth century required response from all vessels within sight of the distress 
signal or within hearing of the gun. Today an 8.0.8. call summons all 
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vessels for many miles around. Collision of surface vessels at sea in the 
nineteenth century involved many legal problems, but the collision of an 
aircraft with the mast of a surface water vessel at anchor or under way gives 
rise to new problems in the law of collision. 

Several states have recently agreed to submit all questions in the wide 
field of conflict of laws to the Permanent Court of International Justice. 

With these and many other changes in the content and interpretation of 
international agreements, there has come a greater need for skilled and ex- 
perienced personnel upon tribunals, and recent international agreements 
show further tendency toward change in the direction of even greater 
specialization. 

Goran GRAFTON WILSON 


INTERNATIONAL STANDARDS OF CRIMINAL JUSTICE 


Lord Palmerston, addressing the House of Commons upon the steps taken 
by his administration in the celebrated Don Pacifico case, gave illustrations 
of rules of criminal law and procedure then existing in a certain country. 
Proceedings taken under these laws against a native subject had resulted in a 
shocking miscarriage of justice. “Now, what would English people have 
said if this had been done to a British subject? And yet everything done 
was the result of the law, and the man was found guilty of an offense by a 
tribunal of the country.” ! 

Since the case of Lawrence Simpson in 1936, ig which representations were 
made by the State Department to Germany for the undue delay in bringing 
to trial an American citizen imprisoned without bail,? a number of cases of 
the arrest, imprisonment and punishment of American citizens have been 
brought to the attention of the State Department, in which, under the laws 
now prevailing in Germany, harsh treatment before trial was reported and 
severe sentences imposed for alleged violation of currency laws. The facts 
are not fully available owing to the secrecy under which criminal proceed- 
ings are now conducted in such cases. The facts here given are taken from 
reports appearing in the public press. 

Dr. Oscar Lavine of Mount Rainier, Maryland, and Dr. Michael George 
Albert of New York City, both physicians, were convicted in December, 
1938, before the Central Criminal Court of Vienna, of alleged violations of 
German currency laws and sentenced to six months’ and one year’s imprison- 
ment at hard labor, respectively, and each was fined, as an added penalty, the 
equivalent of $24,000. The exact nature of the offense was not revealed, but 
it was stated that the transactions complained of took place in a café near 
the medical center in Vienna, frequented by physicians. The sum of 1,000 
' marks is alleged to have been delivered to Dr. Lavine in a transaction which 
he claimed to have been part payment for a film prepared by him as an aid in 


1 See 6 Moore’s Digest of International Law, p. 681. 
* See this JOURNAL, Vol. 31 (January, 1987), p. 04. 
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cancer research. If the alleged offense was smuggling currency out of the 
country, the complaint must have been based upon the charge of a mere 
intent, as the prisoners in each case were arrested before any attempt was 
made to leave the country.’ 

Harry Dick, a musician on the United States steamship “Washington,” 
was charged with violation of currency laws while the ship to which he was 
attached was in port at Hamburg, Germany. He was imprisoned for over 
six months and his passport, citizenship papers and money were confiscated. 
He alleges that he was kept in an unsanitary prison and received harsh 
treatment during his imprisonment, causing severe illness. He was not 
allowed to see the American Consul at Hamburg, although repeatedly re- 
questing the privilege. He was, however, visited at one time by a vice 
consul. Dick, who returned to the United States after his imprisonment, 
alleged that he was several times approached while in port by an agent 
provocateur who asked him to take money for transportation, and in each 
case he refused. On returning to his ship he found his baggage on the liner 
pried open. He was arrested shortly thereafter.‘ 

A charge similar to the one made in the Simpson case was brought against 
George Joseph Roth, a member of the crew of the United States steamship 
“Washington.” Upon arrival of the ship in Hamburg, he was charged with 
the possession of a Communist newspaper published in France. The defend- 
ant denied knowing that the paper had Communistic tendencies but the 
court held that it was his duty to examine the contents of the paper. There 
was apparently no allegation of any attempt to distribute the paper to other 
persons or otherwise to spread propaganda. The specific charge was never- 
theless “preparation for treason.” The court imposed a sentence of six 
months’ imprisonment, without right of appeal. It is to be noted, however, 
that United States consular authorities were permitted to attend the trial. 

In all these cases, nationals of Germany would probably have received 
equally severe treatment. Under the principles of the prevailing totalitarian 
system, the punishment for the violation of currency and exchange laws or 
any other offenses which may for the moment be considered particularly 
heinous, must be construed as part of political policy rather than of regular 
judicial administration. This is best illustrated by Art. 1, § 2 of the German 
Law of June 28, 1935, to Amend the Criminal Code: 

Whoever commits an act which is declared to be punishable by law or 
which deserves punishment by virtue of the basic idea of a penal law 
and the sound feeling of the nation, shall be punished. If a specific 


law is not directly applicable to the act, then the act shall be punished in 
accordance with that law the basic idea of which is best suited to it.’ 


* New York Times, Dec. 7, 1938, p. 14; Washington Post, Dec. 7, 1938. The conviction 
was affirmed on appeal. New York Times, Mar. 11, 1939, p. 7. 

t New York Herald-Tribune, Des. 6, 1938, p. 5. 5 New York Times, Jan. 15, 1939. ° 

t Translation in The German Reich and Americans of German Origin (Oxford University 
Press 1938), p. 5. 
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In Soviet Russia, industrial efficiency is so greatly desired that any failure 
may suddenly become “wrecking,” or “sabotage,” or even “treason,” and 
may be punished with extreme penalties. Indeed the German Government 
itself made representations to the Soviet Government in November, 1936, 
-by reason of the arrest and detention without bail of a number of German 
nationals against whom indefinite charges of espionage and treason were 
asserted.” 

It is precisely the recent changes in the definition of crimes in certain 
‘countries and the imposition of extreme penalties for crimes not elsewhere 
deemed atrocious, coupled with the extension of uncontrolled political power 
to all the activities of the state, which have made the insistence upon some 
international standard of criminal justice essential to the protection of citi- 
zeng abroad. Elihu Root, in his discussion of the basis of protection, ac- 
cepted the rule of equality between nationals and aliens only “provided the 
protection which the country gives to its own citizens conforms to the estab- 
lished standard of civilization.” 


If any ‘country’s system of law and administration does not saaienni 
to that ada although the people of the country may be content 
and compelled to live under it, no other country can be compelled to 
accept it as furnishing a satisfactory measure of treatment to its citi- 
gens. 


Substantial awards have been made in many cases on claims presented by 
the United States against various countries foresevere and inhumane treat- 
ment of American citizens both during the period awaiting trial and after 
sentence had Deen imposed. In many of these cases, the defense was inter- 
posed that aliens must be willing to accept the local law and procedure 
‘whatever that may be, provided the local law and procedure applied equally 
to citizens and aliens. It may be taken as a consistent principle of American 
diplomatic practise not to accept mere equality of treatment as sufficient.’ 
The position was stated by President Cleveland in his message to Congress 
of December 6, 1886, in which he maintained that if American citizens be 
“charged with crime committed in a foreign land, a fair and open trial con- 
ducted with decent regard for justice and humanity, will be demanded for 
them. With less than that this Government will not be content voon the 
life or liberty of its citizens is at stake.” 

International arbitral tribunals have likewise adopted the sine that 
states are responsible for a civilized standard of criminal justice. Thus in 
Baldwin’s case in 1842, before the United States-Mexican Claims Commis- 
sion, damages were claimed for wrongful arrest and di sequestra- 


1! New York Herald-Tribune, Nov. 17, 1986, p. 17. 

* Presidential address by Mr. Elihu Root, Proceedings of the American Society of In- 
ternational Law, 1910, pp. 20-21. 

*See the numerous cases cited in Whiteman, Damages in International Law (1937), 
Vol. 1, pp. 291, 305-307, 317, 342, 364. 
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tion of property, and other indignities suffered by an American citizen. 
The American Commissioners insisted 


that if Mexico wished to maintain rank and fellowship among the 
civilized nations of the earth she must place her laws on a footing with 
the laws of other nations, so far as related to intercourse with foreigners. 
What oppression they might practice upon their citizens was one thing; 
the practice of similar oppressions upon foreigners was another thing. 


The umpire adopted the award recommended by the American Commis- 
sioners.!° A similar principle was adopted by the United States-Venezuela 
Arbitral Tribunal of 1903: : 


Every nation, whenever its laws are violated by anyone owing obedi- 
ence to them, whether he be a citizen or a stranger, has a right to inflict 
the prescribed penalties upon the transgressor, if found within its juris- 
diction; provided that the laws themselves, the methods of administer- 
ing them, and the penalties prescribed are not in derogation of civilized 
codes. 


In a more recent case, the principle was expressed as follows: 


Although there is this clear recognition in international law of the 
scope of sovereign rights relating to matters that are the subject of 
domestic regulation, 1t is also clear that the domestic law, and the 
measures employed to execute it must conform to the requirements of 
the supreme law of members of the family of nations, which is interna- 
tional law, and that any failure to meet these requirements is a failure to 
perform a legal duty and as such an international delinquency.” 


The right of American citizens lawfully sojourning in a foreign country to 
the security of their persons and property, should be more freely recognized 
and accorded where there are no areas of military disturbance due to war or 
civilcommotion. Where a foreigner is charged with giving aid or comfort to 
the enemy, a complication is presented with which we are not here concerned. 
It is worth while to remark, however, that even in cases of this kind, long 
detention or unduly harsh treatment may give rise to a right of reparation. 
The United States was confronted with claims of this character by reason of 
the occupation of New Orleans by the Federal forces during the Civil War. 
Substantial awards were made by arbitral tribunals and paid by the United 
States.” 

ARTHUR K. KUHN 


104 Moore’s History and Digest of International Arbitrations, 3235, 3238. 

u Bullis Case, Venezuelan Arbitrations, Ralston’s Report, pp. 169-170. 

1t Neer Case, United States-Mexican Claims Commission, 1927, concurring opinion of 
Fred K. Nielsen, p. 77. See also Chattin Case, tbid., p. 427. 

u See Whiteman, op. cH., Vol. 1, pp. 345-846, citing Boutwell’s Rep. (1884) 111, docket 
598. 
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THE MANDATES IN.1933, 

The mandates system, while affected by certain compromises in its origin, 
marked an important step in the anti-imperial trend of the twentieth cen- 
tury. Other steps in this trend were the rise of dominion status within the 
British Empire, the American recognition of Cuban independence, the — 
emancipation of Balkan and Arab states from the Ottoman Empire, the 
application of self-determination to the Baltic provinces of Russia, to Poland, 
and to the nationalities of the Hapsburg Empire, and the gradual relinquish- 
- ment of extraterritoriality in the Orient. This anti-imperial trend was, it is 
true, contradicted by the British annexation of the South African Republics, 
by the establishment of American quasi-protectorates in Cuba, Haiti, Santo 
Domingo, Panama, and Nicaragua, by the Belgian annexation of the Congo, 
by the establishment of Russian and Japanese spheres of interest in Man- 
churia, and of Russian and British spheres in Persia, by the Japanese annexa- 
tion of Korea, by the establishment of French and Spanish protectorates in 
Morocco, by the Italian conquest of Tripoli, by the continuance of racial 
immigration discriminations in the United States and other countries, by 
the failure to incorporate the Japanese proposal for racial equality in the 
Covenant of the League of Nations, and by other incidents in the realm of 
power politics and financial diplomacy. On the whole, however, the princi- 
ples, incorporated in Article 22 of the League Covenant, that the administra- 
tion of backward peoples is a trust for the benefit of those peoples, that the 
terms of this trust should be defined and regulated by international law, and 
that it should prepare the people for eventual independence and self-govern- 
ment, accorded with the trend of thought as it had developed with ups and 
downs during“three centuries but particularly since 1900, following the im- 
perialistic resurgence of the 1880’s and 1890’s.! 

The Permanent Mandates Commission and the League of Nations Coun- 
cil, though hampered by incomplete powers due to the compromises in Article 
22 and certain of the mandates, have on the whole given reality to these 
principles. Native rights and the open door have been protected in the} 
mandated territories. The mandatories have been prevented from gaining 
financial or military advantages from their administration, and native educa- 
tion and participation in government has been furthered in all the mandated 
territories. The Arab territories have been advanced toward independent 
status, and independence was actually achieved by Iraq in 1932.3 

Since 1931, however, events have occurred suggesting a change in this trend. 
Japan, Italy, and Germany have not only embarked upon careers of imperial 
expansion, but have asserted philosophies of racial superiority, absolute 
sovereignty, and military aggrandizement, contrary to the theses of no annex- 
ations and self-determination upon which the mandates system was based. 

1 See Q. Wright, Mandates under the League of Nations, Chicago, 1980, Chap. 1, and The 
Colonial Problem, Royal Institute of International Affairs, London, 1937, Chaps. 7, 12. 

2 W, H. Ritsher, Criteria of Capacity for Independence, Jerusalem, 1934, p. 15 ff.; Wright, 
“Proposed Termination of the Iraq Mandate,” this Jounna, Vol. 25 (1931), p. 436 ff. 
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It is true that during this period the democratic countries have reiterated 
their faith in the Wilsonian principles. The United States has withdrawn 
marines from the Caribbean countries and legislated for the emancipation of 
the Philippines. Great Britain passed the Statute of Westminster giving 
legal recognition to the equality of the dominions, progressed toward domin- 
ion status for India, and emancipated Egypt and Iraq. France signed a 
treaty for the emancipation of Syria and the Lebanon. In spite of these 
incidents, confidence in the humanitarian, liberal, tolerant, and democratic 
trend of world history has been shaken. 

It might be expected that in this situation the work of the Permanent 
Mandates Commission should become more difficult; that there should 
have been some dampening of the confidence of its members that their work 
had a significance beyond the areas directly entrusted to their charge; that 
they might wonder whether the principles and practices they developed 
would actually prepare the way for the eventual attainment of liberal and 
humane policies, efficient self-government, and national independence by 
subject peoples throughout the globe. 

Certain difficulties springing from this new situation are indeed illustrated 

-in the minutes of the 34th and 35th sessions of the Commission during 1938. 
The Commission was obliged to report grave inadequacies in the operation of 
the mandates system in three of the thirteen mandated areas, Palestine, 
Syria, and the North Pacific islands. 

In regard to Palestine, while the mandatory had addressed itself to its 
primary task of maintaining order: 


The measure of success attained was not commensurate with the 
efforts expended or the sacrifices made. . The Mandates Commis- 
sion cannot but recognize that the application of the mandate is par- 
tially suspended now, as events have prevented some of its essential 
objects from being pursued. 


The Commission recognized that radical changes in the constitution of 
Palestine were under consideration by the British Government and made no 
formal comment to the Council on the replies of the British accredited repre- 
sentative to questions by members of the Commission. The discussion is, 
however, most illuminating as indicated by the following quotations from the 
minutes. 


Sir John Shuckburgh [the British accredited representative] feared 
that he could not give a very encouraging answer. Official Jewry, ata 
congress held in Zürich last year, had expressed its willingness to explore 
the possibilities of partition. The Arabs, on the contrary, had rejected 
the proposal outright. The new commission was at present collecting 
evidence in Palestine; but so far only Jews had come forward; the Arabs 
had abstained, and there were few signs that their attitude of abstention 
was likely to be modified. . . . 


? League of Nations, Permanent Mandates Commission, Minutes, 34th Sess., 1938, p. 228. 
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Sir John Shuckburgh agreed that what the Arabs feared was Jewish 
domination. But their claim went rather further than M. Palacios had 
suggested. They desired to “crystallize” the existing position. There 
were already 400,000 Jews in the country. The Arabs held that this 
number should not be further increased, and that Jewish immigration 
should cease. In exchange, they were prepared to promise fair treat- 
ment for the Jewish minority—a considerable one—within an Arab 
state. The Jews met this claim with an absolute refusal. They re- 
garded it as tantamount to setting up a “permanent Ghetto” in Pales- 
tine. The consent of the Arabs might no doubt be obtainable to some 
solution on the lines of a fixed proportion—say 40 per cent—of Jews in 
an Arab state; but it was certain that such a solution would never be 
acceptable to the great majority of Zionists.‘ 


In view of such circumstances the probability of agreement resulting 
from the discussions of the round table conference in London, in Feb- 
ruary, 1939, does not seem great.‘ 


In regard to Syria and the Lebanon, the Commission listened at its 34th 
session in June, 1938, to the accredited representative’s request for a post- 
ponement of the discussion, and expressed: 


the opinion that the examination at the present time of the adminis- — 
tration of Syria and Lebanon- during 1937 could have taken place with- 
-out disadvantage. In the Commission’s opinion therefore it would have | 
been better not to depart from the established rule, and it only agreed 
to an adjournment in deference to the expzess desire of the mandatory 
Power, an adjournment which was also necessitated by the fact that the 
report ‘did not reach it until after the session had opened.® 


In the 35th session in October and November, 1938, the Commission . 
listened to the accredited representative’s explanation that the reasons for 
requesting this postponement had been the pendency of decisions by the 
French Government concerning modification of the treaty negotiated in 1936 
for granting Syria independence. This treaty was to go into force in 1939, 
but the French Government had concluded that modifications were required 
to assure minority protection and freedom for the expression of opinion, to 
better define “‘the scope of the duties which under the treaty régime will have 
to be performed by French officials,” and to effect “certain changes which 
may be desirable in the military arrangements.” © Furthermore: 


. . the Alexandretta problem, the latest developments of which could 
not be reviewed in the 1987 report—drawn up in the spring of 1938— 
has been dominated by far-reaching necessities and considerations of an 
international character. There have been developments in this connec- 
tion which have changed the whole aspect of the question. The circum- 


1 League of Nations, Perm. Mand. Com., Minutes, 34th Sess., 1988, pp. 31, 34. 

ta See “The Palestine Conference in London,” Royal Institute of International Affairs, 
Bulletin of International News, Feb. 25, 1939, pp. 141-161. 

s Perm. Mand. Com., Min., 34th Sess., p. 228. ‘ Ibid., 35th Sess., p. 71. 
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stances and consequences of those developments are still a matter for 
the Council of the League of Nations. 


The accredited representative explained that he had asked postponement 
at the previous session because of dangerous repercussions to be anticipated 
from a premature exposition of policies. ‘To state the motives for such dis- 
cussion would itself under the circumstances have been an indiscretion.’ T 
The situation had, however, changed and the position of the Syrian and 
French Governments had been stated: 


Whatever obstacles have to be overcome, the French Government is 
still determined to do its best to see that the policy embodied in the 
treaty, the policy which it has been pursuing for more than ten years and 
which is in consonance with the evolution of neighboring countries, 
should materialize as soon as possible. Two years of reflection and 
experience which have elapsed since the treaty was signed in 1936 and 
the uneasiness of a large section of French opinion on points to which 
it is traditionally susceptible, have been the government’s sole motive 
for precautions, which leave its general line of policy unaffected... . 
Generally speaking, and put briefly, political life in Syria was awaiting 
the ratification of the treaty. In the meanwhile an endeavor has been 
made to administer the mandate in such a way as to bring the territory 
gradually nearer to the régime which the application of the treaty will 
introduce. Political life in Lebanon has continued to be marked by 
personal and clan rivalries usually, however, without any serious dis- 
turbance of the development of the country’s activity. The negotia- 
tions between the two states for the control of what have hitherto been 
joint interests have afforded occasions for the display of very markedly 
individualistic attitudes, Syria and Lebanon both desiring to enjoy all 
the freedom of sovereign states, but at the same time qu&lifying their 
freedom by arrangements to obviate as far as possible the drawbacks 
resulting from customs autonomy in the two states.® 


In this case, as in the earlier case of Iraq, while the mandatory Power was 
urging a speeding up of the process of self-determination, the Commission 
was impressing upon it the need of caution: 


M. Rappard [of the Commission] could not help feeling that the 
course events were taking in those countries, far from bringing them 
happiness was, on the contrary, creating an atmosphere of continuous 
upheaval in which serious and far-reaching attacks on the legitimate 
interests of minorities and disturbances of public order would be rife. 
Reference had been made to Iraq, which had attained its independence; 
but nothing had been said of Palestine. In Syria, which was the only 
country still retaining its former status under which it had enjoyed a 

‘measure of prosperity, golden promises had been made to the population 
in regard to the benefits of independence. The very tone of the annual 
report showed that the author had not found it easy to give satisfaction 
to both points of view, and left the reader profoundly disturbed. M. 
Rappard hoped the accredited representative would give the Commis- 
sion his own view of the impending change-over from a system which 


! Perm. Mand. Com., Min., 35th Sess., p. 70. 3 Ibid., p. 71. 
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had: proved generally acceptable to a system full of danger for all those 
concerned, he only object of which was to satisfy the verbal extrava- 
gances of an unrestrained and premature nationalism. 

M. De Caix [accredited French representative] would like to be able to 
reassure M. Rappard and to justify the French Government’s decision 
to propose at an early date the abrogation of its mandate. It would of 
course be unreasonable to assert that, oncé the treaty came into force, 
Syria would be a model country. Reference had been made to the dis- 
turbances which accompanied the elections; but was not that situation 
very similar to that found in more than one sovereign country? Could 
it be maintained that the procedure adopted in the Syrian and Lebanese 
electoral struggles was likely to lead to repercussions of such a character 
as to justify the abandonment of the policy followed for years past in 
Syria and Lebanon? . . . In considering the various drawbacks of a 

- given policy, it was necessary to weigh them against drawbacks of the 
opposite policy. There had been many disturbances in the past among 
these people, who were convinced that only independence could bring 
them happiness. If the policy enshrined in a treaty aiming at that 
independence were now denied, the gravest difficulties would ensue. 
That consideration should prevail over any impression derived from 
facts which might otherwise give rise to doubts as to the quality of the 
oo which Syria by her own unaided efforts might be able to 
achieve.’ 


In its report to the Council, the Commission noted the problem of per- 
fecting the treaty and the problem of Alexandretta. It also described the 
mandatory’s policy of diminishing its controlewhile developing Syrian and 
Lebanese self-government, and was inclined to criticize the “policy of central- 
ization andehe imperious tendencies” in Syria, which had given rise to local 
protests, in Latikia, Upper Jezireh, and the Jebal Druse.’® 

The problem in Palestine and Syria while serious was not novel. Both 
territories had been beset by political controversies and hostilities before." 

In regard to the ten African and South Pacific mandated territories, there _ 
was also little of novelty in these reports. Most of the mandatories, es- 
pecially New Zealand, were commended for their care of the natives. In 
connection with Tanganyika, the mandatory’s decision not to extend eco- 
nomic equality to states other than members of the League of Nations and 


* Perm. Mand. Com., Min., 35th Sess., pp. 73-74. 10 Tbid., pp. 202-203. 

u The writer has dealt with some of the earlier incidents in Mandates under the League 
of Nations, p. 204 ff.; “The Palestine Problem,” Pol. Sci. Quar., Sept. 1926, Vol. 41, pp. 
381-412; “The Bombardment of Damascus,” this Journa, Vol. 20 (1926), p. 263 ff. 
More recent incidents are dealt with in the Palestine Royal Commission Report, July, 
1937, Cmd. 5479; Royal Institute of International Affairs, Great Britain and Palestine, 
1915~1936, N. Y., 1987; Foreign Policy Association Reports, June 1, 1937 (Strategy in the 
Mediterranean), Nov. 1, 1937 (Liquidating the Palestine Mandate), as well as the annual 
reports of the mandatories and the minutes of the Permanent Mandates Commission. A 
good account from the Zionist point of view is Herbert Sidebotham, Great Britain and 
Palestine, N. Y., 1987, and from the Arab point of view, George Antonius, The Arab Awak- 
ening, London, 1938. 
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beneficiaries of special treaties was noted.” There was fear that the income 
tax law in Ruanda-Urundi might result in violation of the economic equality 
requirement. In regard to the British Cameroons, the mandatory was cau- 
tioned not to use the territory’s revenues outside the territory, and in regard 
to French Cameroons fear was expressed lest certain administrative measures 
undermine the authority of native chiefs. The problem of sleeping sickness 
. in British Togo and the importance of protecting native land tenures in 
French Togo were emphasized. The hostilities between German and Boer 
settlers in Southwest Africa was said to be due to “external causes” rather 
than local factors.% In connection with this area, as well as with Nauru, 
native health problems were referred to. In regard to New Guinea, concern 
was expressed at the increase in the number of natives under indenture. 

On the whole, in these areas the mandates system appeared to be working 
well, there was even less criticism of the mandatories than was usual in the 
first ten years of the régime, when the principles and practices which the 
Covenant and the mandates required were more debatable. 

In connection with the North Pacific islands, however, the Commission 
was presented with a novel problem, that of the failure of the mandatory to 
accredit a representative to the Commission. This failure arose from the 
decision of Japan on November 2, 1938, after the League in September, 1938, 
had authorized sanctions in the Chinese hostilities, to ‘discontinue codpera- 
tion with the organs of the League.” “ Such codperation had been main- 
tained in numerous of the League’s activities after Japan’s withdrawal had 
become effective in 1935. Particularly Japan had recognized its obligations 
under the mandates system and had regularly submitted an annual report 

a E 
and accredited a representative to appear before the Mandates Commission 
during the discussion of this report.ë A Japanese had also continued to 
serve as a member of the Commission. This member, M. Sakenobe, had, 
however, written that he could not take part in the work of the 35th session 
in October, 1938. 

The Commission was in grave doubt whether in these circumstances it 
should examine the report on the North Pacific islands at all, but finally 
decided it was under an obligation to do so in accordance with the terms of 


2 Perm. Mand. Com., Min., 34th Sess., p. 229. This question arose from a Japanese 
statement in 1935, that after its withdrawal from the League it continued entitled to eco- 
nomic equality in the mandated territories because of its position as a “Principal Allied and 
Associated Power.” Ibid., 28th Sess., pp. 183-184. 

3 Ilid., 35th Sess., p. 231. 4 Ibid., pp. 15, 171. 

1 The writer has discussed the legal effect upon the Japanese mandate of Japan’s with- 
drawal from the League in this Journan, Vol. 27 (1933), p. 515 ff., and British Year Book 
of International Law, 1935, p. 104 ff. See also Japanese statement upon its withdrawal 
from the League suggesting a linkage between its “continuing to codperate in the matter 
of mandates with the League of Nations” and its enjoyment of “economic equality” and 
other advantages in all the mandated territories. (Perm. Mand. Com., Min., 28th Sess., 
p. 184.) See discussion of this question and of the status of the Japanese mandated territory 
by the commission. (Jbid., pp. 126, 135.) 16 Thid., 35th Sess., p. 13. 
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Article 22, Paragraph 9, of the Covenant. In its report to the Council, 
however, it drew attention to the articles of the Covenant and of the mandate 
requiring the mandatory to ‘‘render to the Council an annual report,” and 
authorizing the Permanent Mandates Commission “‘to receive and examine 
the annual report of the mandatory and to advise the Council on all matters 
relating to the observance of the mandate.” The report referred particu- 
larly to the constitution of the Permanent Mandates Commission approved 
by the Council on December 1, 1920. This required the mandatory Powers 
to send their annual reports to the Commission “through duly authorized 
representatives who would be prepared to offer any supplementary explana- 
tions or supplementary information which the Commission may request.” 17 
Whether the failure of Japan to accredit a representative was a breach of 
international obligation depends upon the character of this resolution. 
In the writer’s opinion the Council has power by virtue of its authority under 
Article 22 of the Covenant to make resolutions which, if within that author- 
ity, constitute international obligations for members of the League.!® 

Japan was a member of the League and of the Council when the resolution 
was passed in 1920 and her representative agreed to it. When Japan with- 
drew from the League she recognized the continuance of her obligations under 
Article 22, a recognition which clearly was essential if Japan were to continue 
her legal title to administer the mandated territory.’* It therefore appears 
that Japan continues bound under international law by Article 22 of the Cov- 
enant, by the mandate, and by Council resolutiqns made in pursuance thereof. 

The Commission did not reach a conclusion on this question. M. Rappard 
observed, “that the dispatch of representatives accredited to the Commission 
was not an international obligation.” M. Palacios refused to accept this 
conclusion and insisted that if the Japanese action did not “annul”, it “‘at any 
rate weakened considerably the significance of the dispatch of the report 
and the value of its examination.” The chairman, M. Orts, while recogniz- 
ing that “Japan had broken the rule that reports should be examined in the 
presence of the accredited representatives,” considered that this rule “was 
the consequence of a decision which had not the same imperative character 
as an article of the Covenant laying a solemn obligation upon the mandatory 
power.” Mlle. Dannevig doubted whether Japan could be “regarded as 
having completely discharged her obligations by sending a report to the 
Commission.” The other members of the Commission, while not expressing 
themselves on the legal issue, agreed with M. Van Asbeek’s statement of the 
practical problem—if Japan ‘‘merely submitted an annual report—a report 
which moreover experience had shown to be practically identical year after 
year—and took no part in the examination, the aim of the international 
control would not be achieved.” 7° 

iT Perm. Mand. Com., Min, 36th Sess., p. 208. 


18 Mandates under the League of Nations, pp. 436-487. 10 Supra, note 15. 
2 Perm. Mand. Com, Min., 35th Sess., pp. 171-178. 
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In its report to the Council, the Commission noted this practical difficulty. 
The lack of explanations by an accredited representative may account for the 
exceptional severity of the comments in this report, although in the recent 
past critical comments have been frequent in connection with this mandate.# 

In the report under consideration the Commission was concerned with the 
decrease in the number of village chiefs as a result of the increase and exten- 
sion of police stations; with the possible application of the national mobiliza- 
tion law of 1938 to the islands; with the transfer to the Japanese budget of 
some of the surpluses of the island; with the subsidies to Japanese communi- 
cation, public works, and shipping companies; with the transfer of the 
privilege of exploiting the territory’s main resources to concession companies 
to the detriment of the island’s revenue; with the influx of Japanese to the 
islands; with the inadequate results of liquor control among the natives; with 
the lack of free medical aid to the natives; with the inquiry into land tenure 
of the natives; and with the decline of native population.” 

The apparent failure of Japan to observe the requirements of her trust in 
the administration of these islands, and her action rendering the interna- 
tional control, intended by the mandates system, difficult, if not impossible, 
is of interest, not only from the point of view of the islands, the mandates 
system, the League of Nations, and general respect for treaties and inter- 
national law, but specifically from the point of view of the United States. 
Its strategic interests would be affected by non-observance of the following 
provision of the mandate: 


The military training of the natives, otherwise than for purposes of 
internal police and the local defense of the territory, shall be pro- 
hibited. Furthermore, no military or naval bases shall be established or 
fortification erected in the territory. 


Though not a member of the League of Nations, the United States is entitled 
under the treaty of 1922 with Japan to receive the annual report concerning 
the islands and to insist upon administration according to the terms of the 
mandate. Under this treaty the United States is also entitled to the pro- 
tection of American interests in the islands, to the benefit in the islands of 
the commercial privileges to which it is entitled in Japan under the treaty of 
1911, and to special privileges concerning electrical communications in the 
island of Yap. Quincy WRIGHT 


21 Allusion has in recent years been made to the expensive harbor dredging operations at 
Saipan, the island nearest to Guam; to the difficulty of foreigners gaining access to the is- 
lands; to the decline in native population; and to the utilization of the territories’ revenues. 
See Perm. Mand. Com., Min., 22nd Sess., pp. 114-115, 179, 319, 367; 26th Sess., pp. 94, 208; 
30th Sess., p. 211; 33rd Sess., p. 177. Q. Wright, this Journar, Vol. 27 (1933), p. 516; 
Br. Year Book Int. Law, 1985, p. 110; Mandates under the League of Nations, p. 214. 

22 Perm. Mand. Com., Min., 35th Sess., pp. 208-209. 


CURRENT NOTES 
THE ANNUAL MEETING OF THE SOCIETY 


On Thursday, April 27, next, the American Society of International Law 
will begin its 33rd annual meeting in Washington. Dr. James Brown Scott, 
the President of the Society, will preside. The Chairman of the Committee 
on Annual Meeting, Dr. Philip Marshall Brown, has sought to take stock, 
so to speak, of the aims and purposes of international law at this critical 
stage in the affairs of nations. With this in mind, Professor Roscoe Pound, 
of the Harvard Law School, will begin the Society’s deliberations with an ad- 
dress on “The Idea of Law in International Relations.” The subject, 
however, is too broad to be treated from a single approach, and accordingly. 
it will also be discussed by the Reverend Edmund A. Walsh, Regent of the 
School of Foreign Service of Georgetown University. Time permitting on 
the opening evening, these two addresses will be followed by a general 
discussion. 

On Friday morning, April 28, another topic of particular interest at the 
present time, especially in the Americas, will be the subject of an address by 
Professor Edwin Borchard, of Yale Law School, entitled “The ‘Minimum 
Standard’ of the Treatment of Aliens.” This will be followed by another 
topic of fundamental and world-wide importance, namely, ‘The Soviet 
Conception of International Law,” upon which Mr. John N. Hazard, of the 
Institute of Current World Affairs, will deliver the leading paper. 

The session of Friday afternoon, April 28, will be devoted to a subject 
which has not received the consideration by the Society which its importance 
deserves, namely, the Conflict of Laws, Private International Law, and 
Sovereignty. M. Pierre Lepaulle, Advocate of Paris, will deliver the leading 
paper, and he will be followed by Miss Magdalene Schoch, of the Harvard 
Law School, who will speak on the same subject from a different angle. This 
session will end with an address on “The Rôle of Labor in International Re- 
lations” by Mr. Leifur Magnusson, of Washington, D. C. 

The session of Friday evening, April 28, will start with an address on 
“American Contributions to International Law” by Professor Norman A. 
MacKenzie, of the University of Toronto, and he will be-followed by Mr. 
Allen W. Dulles, member of the Bar of New York, in a discussion of the 
subject “Collective Security.” 

After the addresses at each session there will be general discussions by the 
members present. Saturday morning, April 29, is reserved for concluding 
these discussions and the transaction of the business of the Society. 

The Executive Council will meet on Thursday, April 27, at three o'clock, 
as usual preceding the opening of the Society’s meeting, and on Saturday, 
April 29, at noon, following the adjournment of the Society. The Board 
of Editors of the American Journal of International Law will be the guests 
of the Editor-in-Chief at luncheon on Thursday, April 27, at one o’clock. 
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The 33rd annual meeting will close with the annual banquet at the Carlton 
Hotel on Saturday evening, April29. Mr. Frederic R. Coudert, member of 
the Bar of New York, will act as toastmaster, and it is hoped to make the 
banquet not only a pleasing social feature, but an occasion of important in- 
ternational significance. The Honorable Norman H. Davis, formerly roving 
ambassador of the United States to Europe, and now Chairman of the 
American Red Cross, has agreed to speak, and invitations have been ex- 
tended to several other distinguished American as well as foreign speakers. 

GEORGE A. Finca, 
Secretary of the Soctety 


FOREIGN SOVEREIGNS 


The full facts in the case. of T'he Cristina are now reported.’ With 
great reluctance, as I find myself in opposition to five Lords of Appeal, I 
am obliged to adhere to the opinion first formed by me, on slenderer in- 
formation, viz., that the action by the Spanish owners for possession of their 
vessel ought to have been entertained by the English Admiralty Court. 
The Valencia Government’s claim that the ship had become their property 
was given up; but they still asserted that they were in possession of it. 
That would justify a foreign court from declining jurisdiction, in an ordinary 
case; but was this an ordinary case? ‘The Valencia Government obtained 
possession, in an English port, by the act of their consul, who went down to 
the ship, broke open the master’s cabin, and installed a new staff. Although 
a foreign sovereign may be able to do a good deal with impunity, he cannot 
be allowed to instruct his agents to commit burglary and robbery. To 
allow him to plead possession gained by illicit means is to press his im- 
munity altogether too far. Lord Maugham remarks that “there was no 
‘breach of the peace’’”’—a remark which suggests that the court might have 
entertained the action if there had been. What difference does it make, 
that the violent taking of possession involved a “breach of the peace” or 
not? Lord Wright airily observes—‘It is unnecessary to consider by 
what mode the respondents [Valencia Government] obtained possession.” 
On the contrary, it was a crucial matter, to inquire whether they obtained 
it by violating the English jurisdiction to which their consul was bound to 
submit. Had they obtained possession on the high seas, no question would 
have arisen. But you cannot flout the jurisdiction of a state and then 
rely on its protection against the victim of your violence. Had the ship 
been British, can there be a question but that the courts would have as- 
sumed jurisdiction? And a Spaniard is as much entitled as a Briton to the 
protection of the common law in Cardiff docks. 

It is worth noting that a prize will be restored by a neutral if it comes 
within its jurisdiction after being captured in defiance of its neutrality; 


1 House of Lords, Mar. 3, 1938. This Journat, Vol. 32 (1938), p. 824. 
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and this without any regard to the “comity” due to the belligerent sover- 
eign who is indisputably in possession of it. The proper proceeding was 
- for the Ambassador to invoke the Admiralty Court—not to send the consul 
down with a hammer. (Cf. La Estrella, 4 Wheaton 298; The Appam, 243 
U. 8. 124.)  THomas Bary 


THE SECOND UNOFFICIAL BRITISH COMMONWEALTH RELATIONS CONFERENCE 


The first British Commonwealth Relations Conference was held in 
Toronto in 1933.! The second, which met September 3-17, 1938, was held 
at Lapstone, near Sydney, Australia. It was organized by the Australian © 
Institute of International Affairs, the Royal Institute of International 
Affairs.in the United Kingdom, the National Institutes of International 
Affairs in Canada, South Africa, New Zealand and India, by a branch of 
the Royal Institute of International Affairs in Newfoundland, and by an 
unofficial group in Ireland. Some ninety delegates from these various 
countries were in attendance. The agenda was drawn up in 1937 by a 
smaller representative committee which met in London for that purpose. 
This agenda included the following topics: 


I. ` A consideration of the interests of the individual nations of the 
Commonwealth. 


II. ie External policies in their economic aspect. ` 
b) External policies in their political and strategic aspects. 


III. The future of the Commonwealth as £ cotperative organization. 


One charagteristic of this agenda which is brought out in an introductory 
paragraph is of unusual interest in that it emphasizes the individual interests 
of the members of the Commonwealth rather than the interests of the United 
Kingdom or of the Commonwealth itself. It is in the following terms: 


During the period when the Dominions were developing into autono- 
mous states it was natural to think of them as a group and the central 
problem of the Commonwealth as that of adjusting the constitutional 
relations of the Dominions with Great Britain. It was also natural 
to discuss that problem in terms of the formal and historic unity of 
the Commonwealth, with the result that possibly undue emphasis 
came to be laid on the centrifugal character of recent developments. 
The problem now is to attain the maximum of mutually advantageous 
coöperation among a number of autonomous and equal nations. In 
this phase the Dominions can no longer be assumed to form a group 
with common problems, The problems of the several nations of the 
Commonwealth are in many ways distinct, and upon the respective 
interests of those nations will largely depend the nature and degree 
of codperation desirable between them. A careful consideration of 
these interests is therefore felt to be the most constructive and realistic 

. approach to the examination of the possibilities of codperation.* 


1 See this Journwat, Vol. 28'(1084), p. 122. 
2 ‘The British Commonwealth and the Future,” Conference, 1938, p. 299. 
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While the membership of the Conference included business and professional 
men, politicians and experts in many fields, the following members are of 
particular interest to students of international law and relations because of 
their contributions in this field. They are: The Hon. F. W. Eggleston, 
Professor K. H. Bailey, Professor A. H. Charteris, and Professor P. D. 
Phillips, of Australia; Professor P. E. Corbett and Professor Frank Scott, of 
Canada; Professor Norman Bentwich, Lionel Curtis, Professor W. K. Han- 
cock, The Marquess of Lothian, Sir John Pratt, The Honorable Hugh 
Wyndham, and Sir Alfred Zimmern, of the United Kingdom. 

As in 1933, the most interesting and controversial topic discussed was 
the nature of the Commonwealth and of the relationships of the members 
to each other. At that time (1933) the Conference found an escape from 
the difficulties of defining these, as they might affect foreign policy and ques- 
tions of war and neutrality, via the League of Nations, for if the League 
were a living and effective reality, the questions of a foreign policy for the 
Commonwealth and of the neutrality of individual members in the event 
of other members being involved in war, did not seem important, or at 
least the Conference agreed that 


the realities of the modern world make it clear that the old conceptions 
as to declarations of war and as to neutrality can have little if any 
place in the policies of law-abiding nations. It seems clear to us that 
in perhaps every case that can be imagined, the machinery of the 
League or the obligations assumed under the Kellogg Pact will make 
clear to the nations of Ye Commonwealth the course that they should 
pursue. It seems to us academic and unprofitable to consider legal 
constitutional difficulties which might arise if there were no Covenant 
and no Kellogg Pact. The principles of freedom and coöperation and 
the “agreed anomalies” on which the Commonwealth is based may 
create difficulties in many fields; and we feel, therefore, that it would 
serve no useful purpose to try and foresee problems in one field, that of 
war, which we are entitled to hope are never likely to arise, and to 
seek to apply to them legal conceptions as to war and neutrality ap- 
propriate to the pre-League world.’ 


Unfortunately this optimism was without foundation, and in 19388 the 
League and the Kellogg Pact were no longer serious factors in international 
relations. The delegates at Lapstone, like the governments of the countries 
they came from, got cold comfort from contemplating these paper promises 
confronted as they were with the earlier phases of “Munich.” 

There were two main schools of thought represented at the Conference 
in respect of a desirable policy for the members of the Commonwealth in 
this field. The first was the traditional one which believes in a united 
“Empire” front and a common “Empire” policy. The logical consequences 
of this are either some form of “Empire” federation with the organs and 
procedures of a federation, or the acceptance of the policies and decisions 


3 British Commonwealth Relations Conference, 1933, p. 180. 
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of the strongest and most important member of the Empire, in this case 
the United Kingdom. The present situation is just about this last, save 
that Ireland and South Africa have taken steps which they believe provide 


ia, ee i EY Halabi er m 


in the matter. Her government does not want to be automatically com- 
mitted by the actions of another government, but it is not prepared to take 
the initiative in having this matter cleared up. 

The second school of thought represented at the Conference and through- 
out the Commonwealth, believes that the future of the Commonwealth 
lies in “responsibility,” ‘‘diversity,” and “rational coöperation.” It be- 
lieves that, in the long run, all the autonomous members of the Common- 
wealth must accept full responsibility for such vital issues as peace and war. 
It feels that the national interests of each member of the Commonwealth 
differ so widely from one or more of the other members that diversity in 
their relationships is inevitable. It concludes, therefore, that coöperation 
and common policy will be possible only if and when these facts are taken 
into consideration and the national interests of two or more members of 
the Commonwealth happen to coincide. In short, it believes that some, 
at least, of the members of the Commonwealth will have their own and 
separate foreign policies even in respect of peace and war, though this would 
not necessarily mean that their support and coöperation would not be forth- 
coming in time of crisis. > 

This discussion led naturally enough to a consideration of the existing state 
of “neutrality” within the Commonwealth. There was general agreement 
that if any Dominion wanted this “right of neutrality” it could obtain it 
without opposition on the part of the United Kingdom. The suggested 
procedure was a resolution of the Imperial Conference; concurrent legislation 
by the United Kingdom and the Dominion concerned; and notice of this 
action, by both, to the other nations of the world. 

Neither Ireland nor South Africa have followed this procedure in respect 
of their. present “right of neutrality’ and there are those who doubt 
whether the measures they have taken are legal in the sense of being effec- 
tive or not. As none of the other Dominions seem likely to take any 
action in respect of this question, it, like so many other matters affecting 
the British Commonwealth, will continue to remain a matter for debate on 
the part of lawyers and constitutional authorities. 

The Indian delegates who attended the Conference emphasized the 
anomalous position that India occupies at Imperial Conferences, in the 
League of Nations, and in the world generally, by constant reference to 
the fact that in respect of foreign policy, defence and other important 
matters, India is still ruled from London. Nor were they any happier about 
the nature of India’s relations with the Dominions, for, as they pointed out, 
Indians, although they are British subjects in law, cannot emigrate to any 
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of the Dominions and even those who have gained admission to the Domin- 
ions in the past are denied certain of the ordinary rights of citizenship in 
those dominions. 

Mandates, too, were discussed by the members of the Conference, and 
the general view in regard to the B and C class mandates was that no good 
purpose would be served, at the present time, by suggesting or supporting 
any change in the nature of the control exercised over them. 

One nice problem of administration was raised by the South Africans, 
who pointed out that several large native areas or states, which were gov- 
erned direct from London, still existed within or upon the boundaries of 
the Union of South Africa. This means that the South African authorities 
have no jurisdiction within these territories, and this in turn affects the 
carrying out of measures adopted to deal with such matters as sanitation 
and control over disease and insect plagues. 

The Ottawa agreements came in for a good deal of discussion, and opinion 
was divided about them. Some delegates thought that although they 
might have been necessary as emergency measures, they had outlived their 
usefulness and should be abandoned. Others considered that they were 
wrong in principle and should never have been agreed upon. Still others 
believed that they had made and were still making a valuable contribution 
to the economic life of the British Commonwealth. 

But, as suggested earlier, foreign policy, defense and questions of peace 
and war were the matters that occupied most of the time of the Conference. 
Intimately bound up with these topics was another and the last upon the 
agenda of the Conference—“the future of the British Commonwealth” 
itself. Perhaps the discussion on this topic can best be summarized in the 
language of the Conference rapporteur: 

Within the Commonwealth itself, does it not emerge that there will 
be wide differences both in the degree and in the character of codpera- 
tion? Nothing in the discussions at the Sydney Conference suggested 
that uniformity was possible, even if it were desirable. The logic of 

1 events, said one delegate, is towards the individual responsibility of 
' separate nations. The trend towards autonomy, said another, arises 
from the search for freedom. Diversity in coöperation is indicated be- 
cause, in the words of a United Kingdom delegate, political arrange- 
ments, ‘like economic arrangements, must be based on common sense, 
and not on sentiment. In defence, where realistic views must always 
be taken, the nations of the Commonwealth already practice greatly 
varying degrees and kinds of peacetime coöperation, and the discus- 
sions suggested that this was likely to continue and to become intensi- 
fied. And as the Commonwealth is a microcosm of the world, it 
seems likely that progress towards a world order will follow similar 
lines, with no rigid and universal machinery for securing coöperation 
either in mutual defence or in peaceful settlement. In the march 
towards a world order, the British Commonwealth, if it survives, will 
certainly be in the van; for the discussions showed at least one thing 
plainly—that the Commonwealth cannot prolong its life as an end in 
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itself, but only as a means to a still greater end. How to express that 
end is perhaps only a question of words, not of fundamental faith, 
Some members of the Sydney Conference called it a “world order,” 
some the “good life”; some spoke of constructive world citizenship or 
the brotherhood of man; still another used words which might serve 
as a motto both for the Commonwealth and for the world order of 
which he and his companions dreamed: “to develop in each individual 
a sense of duty to his fellow men.”’ 


This conclusion is in line with the view held by some of the delegates, 
particularly among those from the United Kingdom. After reading The 
Federalist, they are persuaded that the League of Nations was foredoomed 
to failure because it was based upon the voluntary promises of sovereign 
states and they insist that the only solution for the world is ‘‘world federa- 
tion.” This is flattering to those of us who live in federal states, but, as 
nothing was suggested of a practical nature which might make world 
federation possible, the rest of the Conference was left in the dark as to 
whether these aspirations were pious hopes or whether they had some basis 
= in solid constructive thinking that might eventuate in practical detailed 
measures of some importance. Norman MacKunzrm 


THE ARBITRATION OF THE AAROO MOUNTAIN? 


This Aaroo Mountain is on the boundary between the possessions of 
Abdul-Aziz (Ibn Saud) and the Imam (King of Yemen). The Imam’s 
soldiers advanced to occupy it, claiming that thé people of Aaroo had asked 
for that in order to teach them religion. There took place some negotia- 
tions for the ‘kettlement of the affair when the negotiators met on the date 
of 6, 15, 1350 of the Hegira (1932), but they did not reach a conclusion. 

At last the Imam Yahya wired to King Ibn Saud asking for arbitration 
and leaving the matter for His Majesty to decide it as he saw fit and ac- 
cepting his decision as final. The decision of Ibn Saud was against himself 
whereby he conceded the mountain in order to put an end to differences. 


Tuxt or TELEGRAMS 


The plenipotentiary of the Imam wired to His Majesty Ibn Saud, in- 
cluding therein a telegram from the Imam asking for arbitration: 


Nazir, Rejeb 18th, 1350 


His Majesty the King, God sustain Him, 

As there has been no agreement between the plenipotentiaries of 
both sides because of the adamant stand of both, a thing which had 
come to mind previously, we have sent this telegram to your Presence 
assuring that we leave the decision to you. We had conveyed the 


1From the “Green Book,” A Record of the relations between the Kingdom of Saudi 
Arabia and the Imam Yahya Hamid-Iddin; Kingdom of Saudi Arabia, Ministry of Foreign 
Affairs, Mecca, Um-ul-qura Press, 1352 A.H. (A.D. 1984). Translated from the Arabic by 
A. M. Abbass. 
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truth to your Presence and there remains nothing except your good 
sight for whatever might grace both sides and bring about harmony. 
May God lead you for what He likes and approves. 


Peace be on you. 


(signed) 
Ibn Mamer and his colleagues 


The answer of His Majesty Ibn Saud: 
To: 
Abuchillah Ibn Mamer and his Colleagues, Nazir. 


We have come to knowledge of the telegram of the Imam and we 
are certain that Aaroo is within our boundary. As to talks about 
Beni Malik and Figha and Beni Minebbik, it is inconceivable to take 
notice of it and we do not think that the Imam talks about it because 
it is above doubt. But for the sake of peace and because of our 
esteem for the Imam and his acceptance of us as arbitrator, we have 
decided in the matter as you see in our telegram and thereon to act. 
We beg God to lead all to do the best. 


(signed) 
Abdul-Aziz 


Telegram of His Majesty the King (Abdul-Aziz) to the Imam Yahya with 
his decision on the Aaroo Mountain, Rejeb 22, 1350: 


Your telegram through the Plenipotentiaries has arrived. Thank 
Your Eminence for the,sincerity for peace and Islam and the jealousy 
for the harmonious agreement of the Moslems which you have shown. 
You know that Moslem and Arabian rules demand that a man should 
offer all the power and honor that he possesses for what he undertakes 
in order to fulfil his duty. It is not unknown to you what we under- 
took for the Idrissi to safeguard his possessions according to the 
common interest and because of the previous protection between 
ourself and Mohammed (Idrissi) necessitated by the interest of our 
country. This is a thing which we disclosed to your Presence and had 
become known to all. It is known to you that our habit on which 
God disposed us is to fulfil our promise. We have looked over the 
proofs advanced by the Deputies of the two Kingdoms and have 
found some unexpected contradictions. Your plenipotentiaries raise it 
because there is no point of doubt nor anything akin to that. But 
the error of deputies can be erased by the harmony of brotherhood. 
Therefore, according to your choice of Your Brother as arbiter, and 
your good confidence in him, it has become my duty to take the re- 
sponsibility on me from all sides—whether from the side of the compact 
between the Idrissi and ourself, or whether from the side of the country 
of the Idrissi and its people and that of Nejd and Hedjaz and Asir, 
who always like to fulfil their obligations and defend their nghts— 
and so I take this step, which I see your Presence worthy of it—and 
because of love for peace among the Moslems in general and between 
the two Kingdoms in particular,—and say that we concede the Aaroo 
Mountain to you hoping that God may guide the Moslems and the 
Arabs and the two Kingdoms to peace and tranquillity, and we have 
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eee our plenipotentiaries thereof. May God lead all to do the 
est. 


This arbitration was drawn to my attention by Mr. Abdul M. Abbass 
of Iraq, a graduate student at the University of Chicago, who translated 
the text from the Arabic. It is of interest because it is based upon an agree- ` 
ment between the disputing sovereigns appointing one of them the arbitrator 
in @ territorial dispute. The writer knows of no parallel case, although in 
1903 the Powers at first suggested that President Roosevelt arbitrate the 
Venezuelan preferential claims case in which the United States had an 
interest, an offer which he declined, suggesting that the matter be referred 
to the Permanent Court of Arbitration at The Hague,? and Germany left 
the selection of the umpire in the German-American Commission of 1922 
to the President of the United States, who appointed Justice William R. 
Day, later succeeded by Judge Edwin B. Parker, both American citizens.’ 

In the present case the award seems not to have been given on a juridical 
basis. Ibn Saud, the arbitrator, out of respect for his opponent’s trust in 
him, gave an award against both his interests and his convictions, thus 
manifesting a spirit of chivalry uncommon in international transactions.‘ 

The incident also illustrates the familiarity of the Arabs with arbitration. 
This procedure seems to have been well known among them as a method 
of settling inter-tribal disputes even before Islam. There is record of an 
arbitration terminating the war between the Abbs and the Dhubian tribes 
in this early period. Mohammed himself is said to have been arbitrator 
in the controversy between certain Arabian chiefs in regard to the honor 
of lifting thé black stone and in the dispute between the Aus and the 


2 Third Annual Message, Dec. 7, 1903, Richardson, Messages and Papers of the Presi- 
dent, Vol. X, p. 646. 

* Wilhelm Kiesselbach, Problems of the German-American Claims Commission (Wash- 
ington, 1930), p. 8. 

1 The background of the dispute and the actual motives of Ibn Saud have been thus ex- 
plained in a letter from Mr. Majid Khadduri of Bagdad dated Feb. 2, 1939: 

“The conflict aroused Muslim public opinion and each of the belligerents tried to shift the 
responsibility of the war to the other. The Imam sent private letters to a number of leaders 
in the Muslim world to defend himself. These letters were considered by the government 
of Saudi Arabia ‘absolutely contrary to actual facts and full of obvious lies.’ (Green Book, 
Introduction, p. ii.) Consequently the government of Saudi Arabia published the ‘Green 
Book,’ which is a record of the diplomatic correspondence between the governments of 
Yeman and Saudi Arabia. The ‘Green Book’ dates the origin of the dispute from 1926, 
when the Jmam extended his protection to the Adrisis (of Tihama). This protection was 
recognized by Ibn Saud by the treaty of Oct. 21,1926. But the new boundaries between the 
two monarchs were not settled. This led to many disagreements and conflicts. One of 
the points at issue was the dispute on the Jabal Aru (Aru mountain). The Aru dispute, 
however, was only one among many others which preceded the war. The arbitration is 
given as an example to show the peaceful attitude of Ibn Saud so that he went so far as to 
give an opinion against his own interest. The account is true, no doubt; but it is a true 
story to show not necessarily a wholly true attitude.” 
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Khazraj tribes of Medina. Arbitration was also used to end the war be- 
tween the Syrians led by Mu’awiyah and the Iraqi led by Ali in 658 a.p.5 
At the present time arbitration is often resorted to in the Arab countries 
for settling inter-tribal disputes, especially those involving inter-tribal 
murders. This procedure, by providing monetary compensation and pun- 
ishment of some individual, satisfactory to the injured tribe, can frequently 
avoid the development of inter-tribal feuds.® Quincy WRIGHT 


‘See Majid Khadduri, The Law of War and Peace in Islam, MS. dissertation, Uni- 
versity of Chicago Library, 1938, pp. 93-97. 

t See Quincy Wright, “Government of Iraq,” American Political Science Review, Novem- 
ber, 1926, Vol. XXI, p. 764. 
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Monitor; Clunet, Journal du droit international; Cmd., Great Britain, Parliamentary 
papers; Cong. Rec., Congressional Record; Europe, L'Europe Nouvelle; Fz. Agr: Ser., U. B. 
Executive Agreement Series; G. B, T. S., Great Britain Treaty Series; J. L. O. B., Inter- 
national Labor Office Bulletin; L. N. M. S., League of Nations Monthly Summary; 
L. N. O. J., League of Nations Official Journal; L. N. T. S., League of Nations Treaty 
Series; P. A. U., Pan American Union Bulletin; Press releases, U. 8. State Department; 
R.A. l Revue aéronautique international; T. I.. B., Treaty Information Bulletin, U. 8. 
State Department; U. 8. T. 8., U. 8. Treaty Series. 


November, 1987 

23 Qrar Brrram—Sram. Notes exchanged at Bangkok regarding the right of evoca- 
tion from Siamese courts under the treaty of July 14, 1925. Text: G. B. T. 8., 
No. 4 (1989), Cmd. 5921. 


February, 1988 

26/March 1 Frenon Inpo-Cuma—Inpis. Notes exchanged at New Delhi and Calcutta 
for the reciprocal abolition of consular visas a of health. Text: G. B. T. 8., 
No. 3 (1939), Cmd, 5920. i 


May, 1988 
6/September 10 Guamany—Gruear Brrramw. Notes hanad at Berlin regarding the 
application of tresties between the United Kingdom, Germany and Anisina, Text: 
G. B? T. S., No. 71 (1988), Cmd. 5888. 


19. Butarom—Gruar Berra. Ratifications exchanged in London of the agreement 
regarding water rights on the boundary between Tanganyika and Ruanda Urundi, ` 
signed in London, Nov. 22, 1934. Text: G. B. T. 8., No. 42 (1938), Cmd. 5778. 


27 Great Berrain— Tusker. Agteement signed in London supplementary to the 
agreement of Sept. 2, 1936, regarding trade and clearing [with agreed minute]. 
Text: G. B. T. 8., No. 36 (1988), Cmd, 5756. 


June, 1988 
1/4 Canapa—Gruzce. Notes exchanged ‘at Athens, extending to Canada, as from July 
. 1, 1988, the convention [between Great Britain and Greece] regarding legal proceed- 
ings in civil and commercial matters, signed at London, Feb. 27, 1936, with ratifica- 
tions exchanged at Athens, Nov. 16, 1987. Text of notes and convention: Canada 
Treaty Ser., 1988, No. 11. 


‘1/19 Canapa—Inag. Notification effected by exchange of notes at Bagdad, extending 
to Canada as from July 1, 1988, the convention [between Great Britain and Iraq] 
regarding legal proceedings in civil and commercial matters, signed at Bagdad, 
July 25, 1985, with ratifications exchanged at London, Nov. 18, 1936. Texts: 

Canada Treaty Ser., 1988, No. 12. 

July, 1988 

15  $Franos—Genar Brrrarm—tInpra. Notes exchanged at Paris regarding documents 
of identity for aircraft personnel. Text: G. B. T. S., No. 5 (1989), Cmd. 5922. 
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22 Great Berrain—Ponanp. Protocol signed at London, modifying the Anglo-Polish 
agreement of April 27, 1938, for the limitation of naval armament. English and 
Polish texts: G. B. T. 5., No. 2 (1939), Cmd. 5917. 


29 Beraroa—Grear Brrram. Agreement signed in London regarding parcel post 
[with detailed regulations]. Text: Belgium, No. 1 (1938), Cmd. 5858. 


October, 1988 

6 Sratisrics or Causas or Dmaru. In accordance with provisions of the international 
agreement, signed June 19, 1934, delegates from Australia, Canada, Germany, 
Hungary, Italy, Netherlands, New Zealand, Great Britain and Northern Ireland, 
United States and Venezuela met in Paris and adopted modifications of the 
minimum nomenclature in force. The protocol, open for signature until Dec. 31, 
1938, was signed by Australia and Great Britain and Northern Ireland. Text: 
T. I. B., Nov. 1988, pp. 369-378. 


11 Axnemvrina—Botrvia. Ratifications exchanged at Buenos Aires of the boundary 
treaty, signed June 9, 1925. T. I. B., Oct. 1938, p. 322. 


25 Franow—Graat Berra. Notes exchanged at Paris regarding aérial navigation in 
the Antarctic. Text: Œ. B. T. S., No. 73 (1988), Cmd. 5900. 


28  #§ Santrany Conrmremncs. An international conference convened at Paris for the 
consideration of the transference to the Egyptian Government of the duties assumed 
by the Sanitary, Maritime and Quarantine Board of Egypt. T. I. B., Oct. 1988, 
p. 325. 


28/December 10 Canapa--Unrrep Srares. Three radio broadcasting arrangements, 
resulting from the deliberations of the Inter-American Radio Conference, held at 
Havana in 1937, reached by exchange of notes. T. I. B., Dec. 1938, p. 387. 
Texts of notes: Ex. Agr*Ser. No. 136. 


30 Boxrvran Conarrrution. New constitution promulgated. Summary: P. A. U. 
Feb. 1939, pp. 100-106. ° 


Navember, 1988 
1  Ecoapor--Franom. Commercial convention signed at Quito. Revus int. française 
du droit dea gens (Paris), Oct.-Nov. 1988, p. 271. 


3  GERMANY—ĪREÞLAND, Commercial agreement signed at Dublin, í take effect 
Jan. 1, 1989. B. I. N., Nov. 19, 1938, p. 1082. 


12 Bereaziu—UnrreD Srares. Agreement signed at Rio de Janeiro for the continuance 
for two years of the United States military mission to that country, Press 
Releases, Nov. 26, 1988, p. 367; T. I. B., Nov. 1938, p. 367. Text: Ex. Agr. Ser. 
No. 135. 


15  Francom-—-Sreia. Treaty signed at Paris, settling points outstanding after the con- 
clusion of the 1936 agreement following the establishment of Syria as an independ- 
ent state. B.I. N., Dec. 3, 1988, p. 1144 


16 Great Briramn——Iraty. Declaration signed at Rome bringing into force the protocol 
of Apr. 16, 1988, and annexed agreements and declarations. Text: G. B. T. S., 
No. 6 (1989), Cmd. 5923. 


16-February 14, 1989 Rerugaes. Announcement made that, on Norwegian initiative, 
Denmark, Norway and Sweden have decided to receive about 400 persons, each, 
from the Sudeten areas. N. F. Times, Nov. 17, 1988, p.5. Prime Minister Cham- ` 
berlain offered on Nov. 21 lend in Africa and British Guiana as new homelands for 
refugee Jews. N.Y. Times, Nov. 22, 1938, pp. 1,9. Text ofstatement:p.8. The 
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Governing Board of the Nansen Office held its final session in Geneva, Nov. 25. 
The greater part of the recently awarded Nobel Peace Prize will be placed at the 
disposal of the new High Commissioner, who will take office Jan. 1. London 
Times, Nov. 26, 1938, p. 12. Ata meeting in London of the Intergovernmental 
Committee representatives of France and the Netherlands declared Des. 2 their 
willingness to open colonial territory to 10,000 refugees for each country. N. Y. 
Times, Dec. 3, 1938, p. 8. Germany invited Mr. Rublee on Dec. 20 to go to 
Berlin to discuss plans for taking nearly 700,000 Jews out of Germany. N. Y. 
Tames, Dec. 21, 1938, p. 1; London Times, Dec. 20, 1988, p. 18. Following talks 
with Dr. Schacht and Field Marshal Goering negotiations ended on Feb. 2. N.Y. 
Times, Feb. 3, 1939, p. 4. Great Britain accepted Feb. 3 the American proposal to 
send a commission to investigate possibilities of refugee settlement in British 
Guiana. N. Y. Times, Feb. 4, 1939, p. 6; C. S. Monitor, Feb. 7, 1939, p. 4. Fol- 
lowing his return from conferences in Germany, Mr. Rublee presented on Feb. 6 
to Lord Winterton, Chairman of the Intergovernmental Committee, a memoran- 
dum for consideration at the Committee’s meeting Feb. 13. N. Y. Times, Feb. 7, 
1939, p. 10. Announcement was made Feb. 11 of a German offer to permit Jews 
to re-enter trade fields until they can emigrate. N. Y. Times, Feb. 12, 1939, pp. 1, 
35. Atits meeting of Feb. 13 the Committee received the German proposal and 
offers from the Philippine Islands, Dominican Republic and Australia as possible 
havens. Mr. Rublee resigned Feb. 13. London Times, Feb. 14, 1989, p. 15; 
N. Y. Times, Feb. 14, 1939, p. 1. Summary of main points of German proposal: 
p. 12. Statement by President Quezon of Philippine Islands: Cong. Record, 
Feb. 14, 1989, pp. 1993-1994. On Feb. 14 the Committee instructed the new 
director, Sir Herbert Emerson, to advise the German Government of its intention 
to aid “involuntary refugees.” The Committee authorized the establishment of a 
private corporation to finance a 5-year $300,000,000 plan for the emigration of 
German Jews. C. S. Monitor, Feb. 14, 1939, p. 1; N. Y. Times, Feb. 15, 1989, p. 4. 


17/25 Graat Brrrarin—Unirep Status. Trade agreement signed at Washington. Text 
with appendices: Press Releases, 1988, No. 477, Supplement A. Text: Dept. of 
State Publication, No. 1256; United States No. 2 (1938), Cmd. 5882. Main points: 
N.Y. Times, Nov. 18, 1939, p. 1. Proclaimed on Nov. 25, 1988. Press Releases, 
Nov. 26, 1938, p. 365. 


17/26 Canapa—Unitep Stratus. Trade agreement signed at Washington. Text with 
appendices: Press Releases, 1938, No. 477, Supplement B. Text: Dept. of State. 
Publication, No. 1255. Main points: N. Y. Times, Nov. 18, 1938, p. 1. Pro- 
claimed Nov. 25, 1988. Press Releases, Nov. 26, 1938, p. 365. 


17-January 20, 1989 AusrRiaN Drsrs. Following Germany’s reply on Nov. 17 to the 
United States’ note of Oct. 19, the United States sent another note Nov. 25. 
Texts of three notes: N. Y. Times, Nov. 27, 1938, p. 46; Press Releases, Dec. 3, 
1938, pp. 375-379. The United States replied Jan. 20, 1939, to the German note 
of Jan. 3, rejecting the offer to pay the debts in goods. Texts: Press Releases, 
Jan. 28, 1939, pp. 53-55; N. Y. Times, Jan. 26, 1939, p. 6. 


18 BauticSratsus. Protocol signed at Riga relative to neutrality. Kevue int. francatsedu 
droit des gens (Paris), Oct.-Nov. 1938, p. 274. An official communiqué issued Feb. 
5, stated that the policy of continued neutrality corresponds to the interests of the 
Baltic States and serves the cause of peace. London Times, Feb. 6, 1989, p. il, 


18-January 19,1989 Oren Door IN Cuma. The Japanese reply of Nov. 18 to the United 
States’ note of Oct. 6 rejected the open door policy and declared a ‘new order in 
Asia.” Text: C. S. Monitor, Nov. 18, 1938, p. 4; Press Releases, Nov. 19, 1938, 
pp. 350-352; N. Y. Times, Nov. 19, 1938, p. 2. The new policy was approved by a 
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conference in the presence of the Emperor on Nov. 30. London Times, Dec. 1, 
1938, p. 18. The United States’ reply of Dec. 31 insisted on American rights in 
China, or revision of treaties now existing.. Text: N. Y. Times, Jan. 1, 1939, p. 19; 
Press Releases, Dec. 81, 1988, pp. 490-493. The British note of Jan. 14 to Japan 
asked its intentions respecting British commerce in China. Text: London Tines, 
Jan. 16, 1939, p. 11; N. Y. Times, Jan. 16, 1939, p. 7. A French note on Jan. 19 
declared its refusal to recognize any change in the Far Eastern situation unless other 
Powers were first consulted by Japan. C. S. Monitor, Jan. 19, 1939, p. 5; N. Y. 
Times, Jan. 19, 1939, p. 1. Text: London Times, Jan. 21, 1989, p. 11. 


18-January 24, 1989 Guamany—Unirep States. German Ambassador Dieckhoff was 
called home Nov. 18, four days after United States Ambassador Wilson had been 
ordered from Berlin. C. §. Monitor, Nov. 18, 1938, p. 1; N. Y. Times, Nov. 19, 
1938, p. 1. On Nov. 21, Chargé d’Affaires Gilbert presented a note asking formal 
assurance that decrees affecting German Jews would not be applicable to Jews of 
foreign nationality. N. Y. Times, Nov. 23, 1938, p. 12. Undersecretary of State 
Welles announced Dec. 7 new representations had been made insisting on protection 
and exemption of American interests from Germany’s anti-Jewish property decree of 
Dec. 3. C. 5. Monitor, Dec. 7, 1938, p. 4; N. Y. Times, Dec. 8, 1938, pp. 1, 17. 
Summary: N. Y., Times, Dec. 9, 1988, p. 14. Germany replied to the representa- 
tions Dec. 14. N. Y. Times, Dec. 15, 1938, p. 24. The United States reminded 
Germany Dec. 14 that no answer had been received to its note of May 9, 1938, 
relative to American Jews in Germany. Text: Press Releases, Dec. 17, 1938, pp. 
450-451; N. Y. Times, Dec. 16, 1938, pp. 1,17. A United States note, delivered 
Dec. 29, asked the exemption of its citizens from the provisions of the decree for- 
bidding non-Aryans to act as managers after Jan. 1. C. S. Monitor, Deo. 29, 1938, 
p. 2; N. Y. Times, Dec. 30, 1938, p.5. The United States replied Jan. 11, 1939, to 
German note of Dec. 3Q, regarding Germany’s respect for United States’ treaty 
rights. Texts of notes: Press Releases, Jan. 14, 1939, pp. 18-15; N. Y. Times, Jan. 
14, 1939, p.4. A sixth note to Germany was sent Jan. 24 concerning the status of 
American Jews. C. S. Monitor, Jan. 24, 1989, p. 3; N. Y. Times, Jan. 25, 1939, 
Did. 


20/21 CZBCHOSLOVAKIA-———-GHRMANY. Protocol signed on Nov. 20 by the German and Czech 
delegations for the determination of the frontier. The International Commission 
took note of this protocol. Text and map; G. B. Misc. Ser, No. 11 (1938), Cmd. 
5908, 


21 CzecHosLovVAKia~-GERMANY. Treaty signed at Berlin regulating questions of 
citizenship; also declarations on the protection of minorities and conditions for air 
traffic across Czechoslovakia. B. J. N., Dec. 3, 1938, p. 1189; London Times, 
Nov. 22, 1938, p. 18. Summary: Nov. 24, p. 13. 


22/December 22 Erator1an Conquust. The Government of Iraq recognized Nov. 22 the 
sovereignty of Italy. B.I. N., Dec. 3, 1938, p. 1158. Canada granted recognition 
Dec. 22. C. S. Monitor, Dec. 23, 1988, p. 4; B. I. N., Dec. 31, 1938, p. 1259. 


23 CoLtomsra—Untrep Starms, Agreements signed at Washington for naval and 
military aviation missions from the United States to Colombia for four years and 
three years, respectively. Press Releases, Dec. 3, 1938, pp. 402-403; T. J. B., Nov. 
1938, p. 369. 


23 GERMANY—IĪTALY. Agreement signed at Rome for closer cultural coöperation. 
London Times, Nov. 24, 1938, p. 13; B. I. N., Dec. 3, 1938, p. 1160. 


24~—December 8 Ranio Conrarencs., The Central American Regional Radio Conference 
met at Guatemala. Press Releases, Dec. 31, 1938, pp. 496-497. It adopted on 
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Dec. 8, & regional radio convention for Central America, Panama and the Canal 
„Zone. T.T. B., Dec. 1988, p. 386. 


25 CZECHOSLOVAKIA. Ina noteto the British Foreign Office the Czechoslovak Minister 
in London stated that as a result of negotiations with Germany, Hungary and ` 
Poland, the final delimitation of the new frontiers has been achieved and that his 
country assumed that guarantees of borders, fixed since the Munich pact, are now 
in effect. C. S. Monitor, Nov. 25, 1938, p. 4. London Times, Nov. 25, 1988, p. 
18. Formal recognition of the definitive borders by the signatories of the Munich 
pact assured, according to notification from Germany and italy to Hungary and 
© Poland. N. Y. Times, Nov. 26, 1988, p. 1. i 


` GERMANY—JAPaN. Cultural agreement signed at Tokyo, providing for the founda- 
tion of cultural commissions in both countries. B. J. N., Dec. 3, 1988, p. 1161. 


Borrvra—Paraauay. Diplomatic relations resumed after six years’ severance due to 
the Chaco dispute. N. Y. Times, Nov. 27, 1988, p. 41. 


ARGENTINA—-GREmON. Treaty of commerce and navigation signed. B, I. N., Dec. 
3, 1938, p. 1184. 


ÅBGANTINA—LITHUANIA, Treaty of commerce and navigation signed, B.ILN., 
Deo, 8, 1938, p. 1134. 


. PRILIPPINg IsLanDs—Unrrep EN Recommendstions of the Joint Preparatory 
Committee on Philippine Affairs advocated elimination by 1960 of all special trade 
preferences between the two countries. N. Y. Times, Nov. 29, 1938, pp. 1, 12. 
Text: Prese Releases, Dec. 3, 1988, pp. 879-884. 


29 [INTER-AMERICAN Colpmrarion. An Interdepartmental Committee donua 
a broad program of codperation between the United States and other American 
nations. N.Y. Times, Nov. 30, 1938, p. 1. Sufmmary:p.10. Text of report and 
endorsed program: Press Releases, Dec. 3, 1938, pp. 385-398. 


20-December 16 Bram. Following the entry of Franco’s forces into Barcelona, Premier 
Daladier of France and Foreign Minister Bonnet warned Italy to keep a hands-off 
policy toward Spain. C.S. Monitor, Jan. 26, 1939, p. 4. Text of Daladier speech: — 
N. Y. Times, Jan. 27, 1939, p. 2. The Franco Government’s note to thé British 
Government on Des. 18 denied foreign aviation had assisted in any air attacks on 
“true military objectives” in Republican territory. It issued a decree Dec. 15 
restoring full citizenship rights to King Alfonso, and revoked later laws depriving 
him of his rights and private property. B. I. N., Dec. 31, 1938, pp. 1265-1266. 


30 CZECHOSLOVAKIA, Dr. Emil Hacha elected president. .C. 8. Monitor, Nov. 30, 
1938. p. L; B. I. N., Dec. 17, 1938, p. 1186. 


30—-Dėcember 3 ` INTERNATIONAL INBTITUTE OF INTELLECTUAL CoörERATION. Diplomatic 
representatives from 45 countries and 5 observers met at Paris and decided to give 
legal status and permanent financial support to the work of the International 
Institute of Intellectual CoBperation.’ An Act was opened for signature by all 
countries until Apr. 80, 1939. Afaires éirangéres (Paris), Dec. 1938, pp. 596- 
601; C. 8. Monitor, Jan. 7, 1939, p. 1. Text of Act: Coopération Iniellectuelle 
(Paris), Oct.-Nov,. 1988, No, 98-94, 


December, 1988 

3 Isaq—Unirep Srarss. Treaty of commerce and navigation, providing uncondi- 
tional most-favored-nation treatment, signed at Baghdad. Press ane Dec. 10, 
1938, p. 429; T. I. B., Dec. 1938, p. 884. 


6  Franos—Grrmany. Non-aggression declaration signed at Paris, by which Germany 


8 oR B B R 
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renounces all territorial claims against France. Text: C. S. Montior, Dec. 6, 1938, 
p. 1; N. Y. Times, Dec. 7, 1938, p. 1; London Times, Dec. 7, 1938, p. 14. 


Bragit—VuENEZuBLA. ‘Treaty of non-aggression, conciliation and arbitration, signed 
at Caracas, and an extradition treaty at Rio de Janeiro. P. A. U., Feb. 1939, 
p. 109. 


Ganmany—Muxioo. Agreement signed at Mexico City by which $17,000,000 worth 
of petroleum from expropriated American and British properties will be bartered 
for German merchandise, machinery, etc., during 1939. N. Y. Times, Dec. 9, 
1938, p. 1; B. I. N., Deo. 17, 1988, p. 1216. 


Great Brrratn—Spain. The Republican Government in Spain sent a note, asking 
Great Britain to use its influence with Germany and Italy to stop the continued 
bombing of the Spanish civilian population. B.T. N., Dec. 17, 1938, p. 1223. A 
similar note was sent to the French Government. 


9-27 INTHRNATIONAL ÅMHRICAN ConFeRuNcE. The 8th Conference opened Dec. 9 at 


Lima. N. Y. Times, Dec. 10, 1938, pp. 1, 8. It adopted 112 resolutions, declara- 
tions and recommendations. Text: Report on Results of the Conference submitted 
to the Governing Board by the Director General of the Pan American Union, 
P. A. U. Congress and Conference Series, No. 27. 


SWITZERLAND-——UNITED States. President Roosevelt proclaimed the convention, 
signed at Bern, Nov. 11, 1937, regulating the military obligations in certain cases of 
double nationality. Ratifications were exchanged Dec. 7, 1938. T.I, B., Des. 
1938, p. 381. Text: U. S. T. S., No. 943. 


Larvran Nuurrauiry. Decree issued, declaring Latvia a neutral state. B. J. N., 
Dec. 31, 1988, p. 1260. 


CzecHosLovakia—GrRMayy. Trade agreement signed in Berlin. It does not 
apply to Sudetenland. B. I. N., Dec. 31, 1938, p. 1250. 


Gremany—Rumania. Trade agreement signed at Bucharest. B. J. N., Dec. 31, 
1938, p. 1264. 


Houneary—Unrrep Srarzs. The Hungarian Government made payment of 
$9,828.16 on its post-war relief debt. N. Y. Times, Dec. 16, 1988, p. 19. 


Amprican INSTITUTE or INTERNATIONAL Law. The Institute met at Lima for 
reorganization after several years of inactivity. N. Y. Times, Dec. 20, 1988, p. 16. 


Irauy—Unirep Statas. Announcement made of Italian assurance to respect Ameri- 
can rights. N. Y. Times, Dec. 20, 1938, p. 12. 


GurMany—Untirep Starns. A German aide-memoire stated that henceforth trans- 
mittal of inheritances to Americans by persons in Germany would be permitted 
without regard to exchange restrictions. Text: Press Releases, Dec. 24, 1938, p. 

. 486; C. 5. Monitor, Dec. 20, 1938, p. 1. 


Lonpon Navau Treary, 1936. Denmark, Finland, Norway and Sweden signed 
treaties at London with Great Britain, providing for their adhesions to the pro- 
visions of the 1936 London Naval Treaty. C. S. Monitor, Dec. 21, 1988, p. 4; 
N. Y. Times, Dec. 22, 1988, p. 15. 


Curna—Japan. Premier Prince Konoye issued a statement, presenting Japan’s 
conditions for peace in China. Text; N. Y. Times, Deo. 23, 1988, p. 8. 


CzmoHOSLOVAKIA—GERMANY. Agreement signed providing that cases pending 
before Czechoslovak courts at the date of the ceasion should be transferred to 
German courts. B. I. N., Dec. 31, 1938, p. 1251. 
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22 Iraty—Roumanita. Trade agreement signed. B.I. N., Dec. 31, 1988, p. 1259. 


22 Lirauanta—Ponannd. Trade treaty, in force for one year, signed at Kaunas. N.Y. 
Times, Dec. 23, 1988, p. 6. l 


22/26 Francox—iraLy. Announcement made that Italy no longer considers valid the 
agreement of Jan. 7, 1935, for the settlement of Franco-Italian differences. N. Y. 
Times, Dec. 23, 1938, p. 1; B. I. N., Dec. 31, 1988, p. 1259; London Times, Dec. 22, 
1938, p. 10. French reply delivered Dec. 26. London Times, Dec. 27, 1938, p. 8. 


22/February 1, 1989 INTER-AMERICAN Commission oF Woman. The International Amer- 
ican conference at Lima extended its thanks to the Commission and authorized 
continuance of its work. N. Y. Times, Dec. 23, 1938, p. 6. In accordance with a 
resolution of the Conference, President Roosevelt appointed Miss Mary Winslow 
the United States member of the Commission. Press Releases, Feb. 4, 1939, p. 95; 
N. Y. Times, Feb. 2, 1939, p. 21. 


26 Finuanp—Sovier Russia. Ratification announced of an agreement, signed in April, 
1938, precisely defining the Soviet Russian-Finnish border. C, S. Monitor, Dec. 


27, 1938, p. 3. 

29 ‘Franog—Inan. Diplomatic relations broken off. London Times, Dec. 31, 1938, 
p. 11, 

January, 1989 


5/8 Aran Isuanps. Representatives of Finland and Sweden met at Stockholm on Jan. 
5 for discussion of fortification of the islands. London Times, Jan. 6, 1939, p. 11. 
Announcement made Jan. 8 of agreement on a joint plan. C. S. Montor, Jan. 9, 
1939, p. 3; N. Y. Temes, Jan. 10, 1939, p. 9. Summary of communiqué: London 
Times, Jan. 9, 1939, p. 11. 


10 INTELLECTUAL ÇCOÖPERATION. Conference on Intellectual Codperation met at 
Santiago, Chile. WN. Y. Times, Jan. 11, 1939, p. 8. Mexican proposal for the free 
entry of all books was rejected. WN. Y. Times, Jan. 12, 1939, p. 8. 


10 Mancuuxvo Recoantrion. Hungary became the 5th nation to grant recognition. 
The others are Japan, El Salvador, Italy and Germany. N. Y. Times, Jan. 11, 
1939, p. 14. 


11 Great Brrram—Spam. The British Government protested to General Franco 
against the violation of British territorial waters by insurgent vessels on Dec. 30, 
1938. N. Y. Times, Jan. 12, 1989, p. 10. 


12-16 Gruat Brrrarn—Iraty. Prime Minister Chamberlain and Premier Mussolini held 
formal conferences Jan. 12 at Rome. N. Y. Times, Jan. 13, 1989, p. 1. An Italian 
communiqué of Jan. 13 stated [verbal] agreement had been reached to seek peace, 
and to elaborate the agreement of April 16, 1988. Text: N. Y. Times, Jan. 14, 
1989, p. 1; London Times, Jan. 14, 1939, p. 12. Prime Minister Chamberlain re- 
turned Jan. 16 to London. London Times, Jan. 17, 1939, p. 12. 


15 GERMANY -——TuRxEY. Trade agreement signed in Berlin. B. I. N., Jan. 28, 1939, 
p. 78; C. S. Monster, Jan. 16, 1939, p. 4. 


16-27 GERMAN-AMERICAN Mrxmp Cras Commission. Hearings before the Commission 
opened Jan. 16 at Washington. Former Attorney-General Mitchell presented 
evidence showing news of the destruction of 21 ammunition factories was circulated 
by the German High Command before the United States’ entry into the World War. 
N. Y. Times, Jan. 18, 1939, p. 1. Alleged proof was submitted Jan. 18 of German 
link to Kingsland munition factory fire of Jan. 12, 1917. N. Y. Times, Jan. 19, 
1939, p. 5. Hearings closed Jan. 27. N. Y. Times, Jan. 28, 1039, p. 3. 
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16-20 Luacup or Nations Counom. The 104th session opened Jan. 16. On Jan. 17 
China demanded economic sanctions against Japan, which was rejected the next 
day at a secret session. N. Y. Times, Jan. 18, 19, 1939, pp. 14,4. On Jan. 19 the 
Committee of Three on Danzig (Great Britain, France and Sweden) ‘issued a 
communiqué stating that final consideration of the matter would be deferred to a 
later meeting. B. I. N., Jan. 28, 1939, p. 82. The Council invited on Jan. 20 
League members to consult with interested Powers on measures to aid China when 
it was deemed advisable. It also condemned bombardments of civilian popula- 
tions. C. S. Monitor, Jan. 20, 1939, p. 4. The session closed Jan. 20. N. Y. 
Times, Jan. 21, 1939, p. 7; London Times, Jan. 21, 1939, p. 11. 


20-February 7 Parmgrine. Arab delegations from Palestine and neighboring states met 
in Cairo Jan. 20, attempting to decide on a common attitude to be followed at the 
London conference in February. C.S. Monttor, Jan. 17, 1939, p. 2; N. Y. Times, 
Jan. 18, 1939, p. 15. At the opening meeting on Feb. 7 of the conference of Jewish 
and Arab delegates, Prime Minister Chamberlain urged the settlement of the 
ancient feud ‘‘by personal contact.” C.S. Monitor, Feb. 7, 1939, pp. 1, 10; London 
Times, Feb. 8, 1939, pp. 9, 14; N. Y. Times, Feb. 8, 1939, p. 1. Texts of addresses: 
p. 17. 


21 Gzurmany—Urovuevay. Trade treaty signed at Montevideo. C.S. Montor, Jan. 21, 
1939, p. 4; N. Y. Times, Jan. 22, 1939, p. 30. 


23 Cuaco DISPUTE BETWEEN Bo.tivia AND Paraguay. The Chaco Peace Conference 
adjourned permanently after completion of its work. Text of resolution at closure 
of the conference: Press Releases, Feb. 4, 1939, pp. 94-95. 


Grurmany—Spain. Cultural agreement signed at Berlin. Summary: N. Y. Times, 
Jan. 25, 1989, p. 4. 


InanN—Unrrep Srarss. "Diplomatic relations restored. Preas Releases, Jan. 28, 
1939, p. 55. 


26 Merxico—Untirup States. The Department of State announced that all persons 
having agrarian claims against the Government of Mexico which have arisen since 
Aug. 30, 1927, and wishing to have them considered by the Agrarian Claims Com- 
mission, should file them on or before March 1, 1939. Press Releases, Jan. 28, 
1939, p. 81. : 


26-February 15 Sranisa Recoenirion. The following countries voted to recognize the 
Franco Government: Czechoslovakia, Jan. 16; Ireland, Feb. 12; Switzerland, Feb. 
14; Peru, Feb. 15. C. S. Monitor, Jan. 28, 1939, p. 1; N. Y. Times, Feb. 13, p. 2; 
London Times, Feb. 15, p. 11; N. Y. Times, Feb. 16, p. 8. 


27 CymoHOSLOVAKIAN Financrau Am. France and Great Britain signed an agreement 
providing for assistance to Czechoslovakia to the extent of $74,720,000, half of 
which is a loan, the other half a gift from Great Britain and the cancellation by 
France of a debt owed to French bankers since 1937. N. Y. Times, Jan. 28, 1939, 
p. 7. Summary: London Times, Feb. 2, 1989, p. 11. Text: G. B. T. 8., No. 9 
(1939), Cmd. 5933. 


27 Frnuanp—Untirep Srares. Convention on dual nationality signed at Helsinki. 
Press Releases, Jan. 28, 1939, p. 82. 


February, 1989 


2 Rumania—Yuaosiavia. Announcement made of s 4-point agreement concerning 
the defense of their present borders, friendly relations with countries in the Danubi- 
an basin, approval of plans to construct a highway from Trieste to the Black Sea, 
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and maintenance of present alliances between the two countries. N. Y. Times, 
Feb. 3, 1939, p. 4. 


3 Spanisa Suves. Announcement made that the Franco Government has filed suit 
against the United States Lines, the Federal Reserve System and the Chief of the 
Assay Office in New York, for recovery of $10,000,000 of silver purchased from the 
Spanish Government. The suit is to be argued March 24 in New York. N. Y. 
Times, Feb. 4, 1939, p. 6. 


5 Great Berrarn—Muscat. Treaty of friendship, commerce and’ navigation signed 
at Muscat, replacing the treaty of 1891, expiring Feb. 11. London Times, Feb. 8, 
1939, p. 13. 


5  Huneary—Sovier Rossu. Diplomatic relations severed by Russia in answer to 
Hungary’s announced intention to sign the Anti-Communist Protocol. N. Y. 
Times, Feb. 6, 1989, p. 6. 


7  Ivaty—Sovmr Russu. Commercial agreement signed at Rome. N. Y. Times, 
Feb. 8, 1989, p. 16; London Times, Feb. 8, 1989, p. 18. 


8 Paracoay—-Untrep Sratzs. William Cullen Dennis appointed American national , 
member of the International Commission of Inquiry provided by the Treaty for the 
Advancement of Peace between the United States and Paraguay, signed Aug. 29, 
1914. Press Releases, Feb. 11, 1939, p. 122. 


10 Porm Pros XI. Died in his 82d year. N. Y. Times Feb. 11, 1939, p. 1. 


. 10-13 Cumvusn-Japanesm War. Japanese troops landed on Hainan Island, off the coast 
of French Indo-China. N.Y. Times, Feb. 10, 1939, p. 1. The French Ambassador 
in Japan was ordered Feb. 11 to ask for an explanation of the Japanese occupation. 
N. Y. Times, Feb. 12, 1939, p. 36. On Feb. 13 Japan gave a pledge to keep the: 
island only for military reasons. C. S. Monitor, Feb. 13, 1939, p. 1; N. Y. Times, 
Feb. 14, 1939, p. 9; London Times, Feb. 14, 1939, p. 18. 


11 Swepnn---Unrrep Sraras. Hamilton Fish Armstrong appointed as American na- 
tional member of the International Commission of Inquiry provided by the Treaty 
for the Advancement of Peace, signed Oct.'13, 1014. Press Releases, Feb. 11, 1939, 
p. 122. 


13  DIBARMAMENT CONFERENCE. Secretary of State Hull replied to Riparian Lud- 


low regarding the calling of a disarmament conference. Texts of both letters: 
Cong. Rec., Feb. 22, 1939, pp. 2554-2555; Press Releases, Feb. 18, 1939, pp. 128-131. 


13 Gerwany—Iraty. Trade agreement signed at Rome. Summary of provisions: 
N. Y. Times, Feb. 14, 1989, p. 11. 

l4 Muxco—Unrreb Sraras. Expropriation of an estimated 250,000 acres of predom- 
inantly United Statee-owned lands became effective. C. S. Monitor, Feb. 14, 1939, 
p. 1. ; 

15 ÅRGENTINB TRADE Poticy. keii Government announced ita rejection of the 
United States’ policy of multilateral most-favored-nation trade treaties in favor of 
bilateral arrangements. N. Y. Times, Feb. 16, 1939, p. 10. 


l ‘INTERNATIONAL CONVENTIONS 
Ar Trarrio. Warsaw, Oct. 12, 1929. l 
Adhesion: Aden. (effective) Dec. 13, 1988. T. I. B., Oct. 1988, p. 828, 


AmcrarTt LiaBiurry TO THIRD Paarike: Rome, May 29, 1933. Additional Protocol. 
Brussels, Sept, 29, 1988. 
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Signatures (to the end of Dec. 1988): 

Belgium, Brazil, Czechoslovakia, Denmark and Iceland, France, Germany, Great 
Britain and Northern Ireland, Guatemala, India, Italy and Ethiopia, Luxemburg, 
Netherlands (ad referendum), New Zealand, Poland, Rumania, San Marino, Switzer- 
land, United States. 

Teat: T. I. B., Dec. 1988, pp. 399-401. 
Open for signature until June 30, 1939. 


ANGLO-ScaNnDINAVIAN NAVAL AGREEMENT. London, Dec. 21, 1938. 
Signatures: Denmark, Finland, Great Britain, Norway and Sweden. London Times, 
Dec. 22, 1988, p. 11; B. I. N., Dec. 31, 1938, p. 1255. 


Anti-Commounist Proroconr. Rome, Nov. 6, 1987. 
Signatures: 
Hungary. Feb. 24, 1989. 
Manchukuo. C. 8. Monitor, Feb. 24, 1939, pp. 1, 2; N. Y. Times, Feb, 25, 1939, pp. 1, 
6. 


ÅRBITRATION Cuauses. Protocol. Geneva, Sept. 24, 1923. 
Adhesion: Burma (by Great Britain). Oct. 19, 1938. T. I. B., Nov. 1938, p. 369; 
L. N. O. J., Dec. 1988, p. 1128. 


Artistic EXHIBITIONS. Buenos Aires, Dec. 23, 1936. 
Ratification: Peru. Nov. 4, 1938. T. I. B., Nov. 1938, p. 367. 
Ratificattons deposited: 

Honduras. Oct. 1, 1988. T.I. B., Nov. 1938, p. 388. 

Nicaragua. Dec. 6, 1938. 

Panama. Dec. 13, 1938. T. I. B., Dec. 1938, p. 390. 

Venezuela. Nov. 5, 1988. T. I. B., Nov. 1988, p. 367. 


AsyLU|mM. Montevideo, Dec. 26,1933. 
Ratification deposited: Panama. Nov. 11, 1938. T. I. B., Deo. 1938, p. 378. 


Burs or Excuanes. Geneva, June 7, 1930. 
Adhesion: Certain British Dependencies (11). T. J. B., Oct. 1938, p. 331; L.N.O. J, 
Dec. 1938, p. 1124. 


Bruus or Lapina. Brusselas, Aug. 25, 1924. 
Ratification deposited: Italy. Oct. 7, 1038. -T. I. B., Nov, 1988, p. 362. 


Broapcastina. Convention and Final Act. Geneva, Sept. 28, 1936. 
Adhesions: 
Finland. Nov. 29, 1988. 
French Colonies and Protectorates and Territories under French Mandate. Jan. 14, 
1939. 
Rattfication: Switzerland. Dec. 30, 1938. L. N. O.J., Jan. 1939, p. 6. 
Ratification deposited: Guatemala. Nov. 18, 19388. T.I. B., Dec. 1938, p. 377. 


Cruces. Stamp Laws. Geneva, March 19, 1981. 
Adhesion: Certain British Dependencies (11). T. I. B., Oot. 1938, pp. 331-332; L. N. 0O. J., 
Dec. 1988, p. 1125. 


CHEMICAL WARFARE. Geneva, June 17, 1925. 
Ratification depostted: Czechoslovakia. Aug. 16, 1938. T. J. B., Oct. 1988, p. 320. 


CONTAGIOUS Disnasns oF ANIMALS. Geneva, Feb. 20, 1935. 
Ratification: Poland. Jan. 3, 1939. L. N. O.J., Jan. 1939, p. 5. 


Economic Staristics. Convention and Protocol, Geneva, Dec. 14, 1928. 
Ratification deposited: Finland. Sept. 23, 1938. T. I. B., Oct. 1988, p. 336. 
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EDUCATIONAL AND Pusiiorry Finms. Buenos Aires, Dec. 23, 1986. 
Ratification: Peru. Nov. 4, 1988. 
Rattficattons deposited: 
Honduras. Oct, 29, 1938. 7. 7. B., Nov. 1938, p. 351. 
Nicaragua. Dec. 6, 1938. 
Panama. Dec. 13,1988. T. T. B., Dec. 1938, p. 378-379. 
Venezuela (with reservation). Nov. 5, 1988. T. J. B., Nov. 1988, p. 351. 


EDUCATIONAL Fras, Geneva, Oct. 11, 1983. 
Adhesion: Estonia (with reservation). Sept. 2, 1988. L. N. O. J., Dec. 1938, p. 1125. 


EDUCATIONAL Foss. Final Act. Geneva, Sept. 12, 1938. 
Signatures: 

South Africa, Belgium, Great Britain and Northern Ireland, Bulgaria, Chile, Cuba, 
Egypt, Estonia, Greece, Hungary, India, Ireland, Latvia, Norway, Poland, Rumania, 
Sweden, Switzerland. 

United States. Oct. 17, 1988. T. J. B., Oot. 1938, p. 324. 

Text: 
L. N. Doe. C.803.M.178,.1938. X11. 


EDUCATIONAL Fuums. Procès-verbal. Geneva, Sept. 12, 1938. 
Signatures: 
Chile. T.I. B., Oct. 1938, p. 324. 
Denmark. Jan. 3, 1939. L. N.O.J., Jan. 1939, p. 6. 
Switzerland. Nov. 17, 1938. T. J. B., Jan. 1939, p. 10. 
Greece. Dec. 6, 1988. L. N. O. J., Jan. 1939, p. 6. 
India. T. J. B., Oct. 1988, p. 324. 
South Africa. Dec. 28, 1938. L. N.O. J., Jan. 1989, p. 6. 
Sweden. Nov. 15, 1938. T. J. B., Dec. 1938, p. 380. 
United States. Oct. 17, 1988. T.T. B., Oct. 1938, p. 324. 
Text: L. N. Doc. C,802,.M.177.1938.X11; T. I. B., Oct. 1938, pp. 339-340. 


ELnorRic Power TRANSMISSION AND Proroocon., Geneva, Dec. 9, 1923. 
Adhesion: Egypt. Oct. 18, 19388, L. N.O. J., Dec. 1938, p. 1123. 


EXPORT AND IMPORT of ANIMAL Propucrs. Geneva, Feb. 20, 1935. 
Ratification: Bulgaria. Sept. 7, 1938. L. N. 0. J., Deo. 1938, p. 1125. 
` To enter into force Dec. 6, 1988. L. N. M. S., Dec. 1938, p. 320. 


Exrrapirion, Montevideo, Dec. 26, 1933. 
Ratification deposited: Panama, Dec. 13, 19388, T. I. B., Dec. 1938, p. 380. 


FOREIGN ARBITRAL AWARDS. Geneva, Sept. 26, 1937. 
Application to: Burma (by Great Britain). Oct. 19, 1938. T. I. B., Nov. 1988, p. 358; 
L. N. O. J., Dec. 1938, p. 1124. 


Goop Orrices AND Mmpirarion. Buenos Aires, Dec. 23, 1936. 
Ratification deposited: Panama. Dec. 13, 1988. T. J. B., Deo. 1938, p. 376. 


Hisrory Tracoma. Geneva, Oct. 2, 1987. 
Signature: Finland, Sept. 16, 1938. T. I. B., Oct. 1938, p. 325; L. N. O. J., Dec. 1938, 
p. 1126. 
List of signatures: Bulletin of League of Nations Teaching, No. 5, Dec. 1988. 


History Teacsine. Montevideo, Dec. 26, 1933. 
Ratification deposited: Panama. Dec. 13, 1938. T. I. B., Dec. 1938, p. 379. 
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Hourpays wir Pay. Geneva, June 24, 1936. 
Ratification: Brazil. Sept. 22,1988. T. I. B., Oct. 1938, p. 333; L. N. O. J., Dec. 1938, 
p. 1127. 
To enter into force Sept. 22, 1939, Mexico having ratified March 9, 1938. 


Hotrmays with Pay (Seamen). Geneva, Oct. 24, 1936. 
Ratification: United States. Oct. 29, 1988. L. N.O. J., Dec. 1988, p. 1128. 


Hours or Work and Mannina (Sea). Geneva, Oct. 24, 1986. 
Rattficaitons: 
Australia. Sept. 24,1988. L. N.O. J., Dec. 1938, p. 1128; T. I. B., Nov. 1938, p. 360. 
Sweden (with reservation). Jan. 6, 1939. L.N. O.J., Jan. 1989, p. 7. 
United States. T. J. B., Oct. 1938, p. 334; L. N. O. J., Dec. 1938, p. 1128. 


Hours or Work (Glass-Bottle Works). Geneva, June 25, 1935. 
Ratification: Czechoslovakia. Sept. 19, 1988. T. F. B., Oct. 1988, p. 333; L. N. 0O. Ja 
Des, 1938, p. 1127. 


Howrs or Work IN Samer-Guass Works. Geneva, June 21, 1934. 
Ratification: Czechoslovakia. Sept. 19, 1938. L. N.O. J., Dec. 1938, p. 1127. 


INDUSTRIAL Property. Paris, March 20, 1888. Revision. The Hague, Nov. 6, 1925. 
Promulgation: United States. Oct. 28, 1938. 
Text: U. S. T. S., No. 941. 


INTELLECTUAL CoöPERATION. Final Act. Paris, Dec. 3, 1988. 
Text: Coopération Intellectuelle (Paris), No. 93-94 (Oct.-Nov. 1938), pp. 463—473. 


INTER-AMERICAN CULTURAL RELATIONS. Buenos Aires, Dec. 23, 1936. 
Rattficaiion: Peru. Nov. 4, 1938. T.I. B., Nov. 1938, p. 350. 
Ratifications deposed: ° 

Nicaragua. Dec. 6, 1938. 
. Panama. Dec. 13, 1988. T. I. B., Dec. 1938, p. 379. 
Venesuela. Nov. 5, 1938. T. I. B., Nov. 1938, p. 350. : 


INTER-AMERICAN RADIOCOMMUNICATIONS. Havana, Dec, 13, 1987. 
Adhesion: Chile. T. I. B., Nov. 1938, p. 364. 
Ratifications: 
Mexico. Oct. 28, 1938. T. J. B., Nov. 1938, p. 364. 
Peru. June 80, 1938. T.I. B., Oct. 1938, p. 336. 
Ratificalions deposited: 
Canada. Dec. 22, 1988. T. I. B., Dec. 1988, p. 389. 
Dominican Republic. Oct. 27, 1988. T. J. B., Nov. 1938, p. 364. 


INTERCHANGE OF Pusiications. Buenos Aires, Dec. 23, 1986. 
Ratification: Peru. Nov. 4, 1938. T. I. B., Nov. 1938, p. 362. 
Ratifications deposited: 

Guatemala. Aug. 23, 1938. T. F. B., Oct. 1938, p. 335. 
Honduras. Oct. 29, 1938. 
Venezuela. Nov. 5, 1938. 7.7. B., Nov. 1938, p. 362. 


Lzagun or Nations. Covenant. Protocol of Amendment, Geneva, Sept. 30, 1938. 
Signatures: 

Afghanistan, Argentina, Belgium, Bolivia, Great Britain and Northern Ireland, 
Bulgaria, Canada, China, Colombia, Cuba, Dominican Republic, Egypt, Ecuador, 
Spain, France, Greece, Haiti, Hungary, India, Irag, Iran, Ireland, Mexico, Norway, 
Panama, Peru, Portugal and Uruguay. T. J. B., Nov. 1938, pp. 344-345. 

New Zealand, Sweden. Jan. 17, 1939. ZL. N.O.J., Jan. 1939, p. 7. 
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Loan Linz Convention. London, July 5, 1930. 
Promulgaiton: United States. Dec. 12, 1938. 
Text: U. S. T. S., No. 942. 


Manrrmm Buorags. Geneva, May 13, 1986. 
Ratification deposited: India. Nov. 28, 1938, T. I: B., Dec. 1988, p. 385. 


Mrrmrum Aas (Sea) Convention. Revision, Geneva, Ost. 24, 1936. 
Rattficaltons: 
Brazil. Oct. 12, 1988. L. N.O. J., Dec. 1938, p. 1129. 
Sweden. Jan. 6, 1939. L. N. O.J. Jan. 1989, p. 7. 
United States. Oct. 29, 1988. ZL. N.O. J., Dec. 1938, p. 1129; T. I. B., Nov. 1988, pp. 
339-364. 


Most-Favormp-Nation CLAUSE IN MULTILATERAL Conventions. Washington, July 15, 
1934. 
Ratificaizon: Greece. Oct. 13, 1988. T.I. B., Dec. 1988, p. 384. 


Motor Vanicums Taxation. Geneva, March 30, 1931. 
Adhesion: Latvia. Jan. 10, 1939. L. N.O. J., Jan. 1989, p. 5. 


Narcorio Deua Trarric. Geneva, June 26, 1936. . 
Adhesion: Haiti. Nov. 30, 1938. L. N.O. J., Jan. 1939, p. 6. 
Ratification: Canada. Sept. 27, 1988. L. N. O. J., Dec. 1938, p. 1126; T. I. B., Oct. 
19388, p. 327. l 


Nagcoriro Deva TrRarrio. Procès-verbal. Geneva, June 26, 1936. 
Signatures: l i 
Albania. Sept. 19, 1988. ` 
Lithuanis. Sept. 23, 1988. ZL. N. 0O. J., Dee. 1988, p. 1126, 
Nicaragua. Nov. 30, 1938. DL. N.O. J., Jan. 1989, p. 6. 


Nationautity. Montevideo, Dec. 26, 1988. 
Adhesion defostied: Panama., Dec. 13, 1938. 7. J. B., Dec. 1988, p. 381. 


NatTionaLiry of Women Convention. Montevideo, Dec. 26, 1933. 
Ratification deposited: Panama. Dec. 13, 1988. T. T. B., Dec. 1988, p. 381. 


Navan Armamenr Treaty. London, June 30, 1938. 
Adhesion deposited: Italy. Dec. 2, 1938. a a ce i 
1989, p. 27. 


Norra Ammrican REGIONAL Broapcastina. Havana, Dec. 18, 1937. 
Ratification deposited: Canada. Dec. 22, 1988. T. I. B., Dec. 1938, p. 389. 


Orriconrs COMPETANOY CERTIFICATES, Geneva, June 24, 1936. 
Rattfications: 
Brazil. Oct. 29, 1938. L. N. 0. J., Dec. 1988, p. 1128. 
Norway. T. I. B., Aug. 1937, p: 24. 
United States. Oct. 12, 1938. ZL. N.O. J., Dec. 1938, p. 1128; T. I. B., Oct. 1938, p. 
334. ; 


Oprom Convention. 2d. Geneva, Feb. 19, 1925. ‘ 
Adhesion: Haiti Nov. 30, 1988. £L. N. 0. J., Jan. 1939, p. 5. 


Pan Ammnrcan Hianway. Buenos Aires, Dec. 23, 1936. 
Ratifications: 
Panama. Dec. 13, 1988. T. I. B., Dec. 1988, p. 390. 
Peru. Nov. 4, 1938. T.I. B., Nov. 1938, p. 366. 
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Paros. Post. Cairo, March 20, 1934. 
Ratification deposited: Guatemala. Sept. 14,1938. T. 7. B., Oct. 1938, p. 385. 


PERMANENT Court oF INTHRNATIONAL JusTICH, Protocol of Revision of Statute. Geneva, 
Sept. 14, 1929. 
Signature: Iraq. Sept. 22,1938. T. 7. B., Oct. 1988, p. 315. 


PREVENTION OF ConrRovErsies. Buenos Aires, Dec. 28, 1936, 
Rattficattons deposited: 
Guatemala (with reservation). Aug. 23, 1938. T.T. B., Oct. 1938, p. 319. 
Nicaragua. Dec. 6, 1938. 
Panama. Dec. 13, 1938. T. T. B., Dec. 1938, p. 376. 


ProrEcrion oF Movasin Propsrty or Historic Varos. Washington, Apr. 15, 1935. 
Signature: Mexico. Oct. 28, 1938. T. J. B., Nov. 1938, p. 368.: 
Previous signatures: Chile, Ecuador, El Salvador, Guatemala, Nicaragua, Panama and 
Uruguay. 
Puso Insrrucrion. Buenos Aires, Dec. 23, 19386. 
Raisfications deposited: 
Guatemala. Aug, 23, 1988. T. J. B., Oct. 1938, p. 324. 
, Honduras. Oct, 22, 1988. T. J. B., Nov. 1938, p. 350. 
Panama. Nov. 11, 1988. T. I. B., Dec. 1938, p. 378. 
Venezuela. Nov. 5, 1988. T.I. B., Nov. 1938, p. 350. 


Rapiro Communtoations REGULATIONS AND Protocon. Revision, Cairo, April 8, 1938. 
Adhestons: 
Bulgaria. Sept. 8, 1988. T. T. B., Dec. 1938, p. 389. 
Czechoslovakia. Oct. 9, 1938. 
Poland. 
Yemen. T.I. B., Nov. 1938, p. 368. 


RECRUITING oF INDIGENOUS Worrxmrs. Geneva, June 20, 1936. 
Raitfications: i 
Japan and certain possessions. Sept. 8, 1988. 
Norway. July 7, 1988. 
To come into force Sept. 8, 1939. T. I. B., Oct. 1938, p. 334. 


REFRIGERATION, INTERNATIONAL INnerrrotm or. Paris, June 21, 1920. Modification. 
Paris, May 31, 1987. 
Adhesion: Canada. July 18, 1938. 
Rattficattons deposited: 
United Kingdom. Aug. 8, 1938. 
Australia. Aug. 23, 1938. 
Belgium, Aug. 11, 1938. 
Denmark. March 2, 1938. 
Finland. May 31, 1988. 
Norway. Dec. 2, 1937. 
Poland. Aug. 18, 1988. 
Sweden. Oct. 20, 1937. 
Signatures: 80 countries. 
Tert: G. B. T. 8., No. 72 (1988), Cmd. 5889. 


Rıanrts AND Durtas or States. Montevideo, Dec. 26, 1933. 
Ratification deposited: Panama. Dec. 13, 1988. T. I. B., Dec. 1938, p. 376. 


Roan Sienats. Geneva, March 30, 1931. 
Adhesion: Latvia. Jan. 10, 1939. L. N.O. J., Jan. 1939, p. 5. 
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SALVAGE OF AIRCRAFT. Brussels, Sept. 29, 1938. 
Signatures (to the end of Dec. 1938): 
Belgium, Czechoslovakia, Denmark and Iceland, France, Germany, Great Britain and 
Northern Ireland, Guatemala, India, Italy and Ethiopia, Netherlands, New Zealand, 
’ Poland, Rumania, San Marino, Switzerland and United States. 
Text: T. I. B., Dec. 1988, pp. 382-399. 
Open for signature until June 30, 1939. 


Bantrary CoNVENTION For Afigztan Naviaation. The Hague, April 12, 1933. 
Ratification deposited: Sweden. Nov. 28, 1988. T. I. B., Dec. 1988, p. 381. 


SICKNESS Insunanos (Sea). Geneva, Oct. 24, 19386. 
Ratification: United States. Oct. 29, 1938. 2. N.O.J., Dec. 1938, p. 1128; T. I. B., Oct. 
19388, p. 334. 


Sratrerios of Causes or Deatu. Protocol. Paris, Oct. 6, 1938. 
Signatures: 
Great Britain and Northern Ireland, Australia. T. I. B., Nov. 1988, p. 389. 
United State. Dec. 30, 1988. T, J. B., Dec. 1988, p. 880. 
Text: T. I. B., Nov. 1938, p. 369. 


TELEGRAPH REGULATIONS AND Prorocor. Cairo, April 8, 1938. 
Adhesions: 
Bulgaria. Sept. 8, 1988. T.I. B. SESAN Be 
Czechoslovakia. Oct. 9, 1938. 
Poland. 
Yemen. T. I. B., Nov. 1988, p. 363. 


TELEPHONE REGULATIONS AND Prorocor, Cairo, April 8, 1988. 
Adhesions: ° 
Bulgaria. Sept. 8, 1938. T. I. B., Deo. 1938, p. 389. 
Czechoslovakia. Oct. 9, 1938. 
Poland. * 
Yemen. T. J. B., Nov. 1938, p. 363. 


TERRORISM, Geneva, Nov. 16, 1987. 
Ratification: India. Sept. 7, 1988. ZL. N. 0. J., Deo, 1988, p. 1126. 


TRANSIT OF ANIMALS AND ÅNIMAL Propucra, Geneva, Feb. 20, 1935. 
Ratification: Bulgaria, Sept. 7, 1988. L. N.O. J., Dec. 1938, p. 1125. 
Came into force: Dec. 6, 1938. L. N. M. 8., Dece. 1988, p. 320. 
Prevtous ratifications deposited: 

Belgium. July 21, 1987. 
Latvia. May 4, 1937. 
Rumania. Dec. 23, 1987. 
Soviet Russia. Sept. 20, 1937. 


UNDERGROUND Work or Woman. Geneva, June 21, 1985. 

Raitfications: 
Brazil. Sept. 22,1988, T.I. B., Oct. 1988, p. 333; L. N. O. J., Dec. 1988, p. 1127. 
Hungary. Dec. 19, 1938. L.N. O.J., Jan. 1939, p. 7. 


UNIVERSAL POSTAL Convention. Cairo, March 20, 1984. 
Ratification deposited: Guatemala. Sept. 14, 1988. T. J. B., Oct. 1938, p. 335. 


Waara. Final Act. London, June 8, 1937. 
Prolongation (after June 30, 1938): United States, Canada, Germany, Great Britain and 
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Northern Ireland, Ireland, Mexico, New Zealand, Norway. T. J. B., Nov. 1938, pp. 
359-360. 


Wauwa. Final Act. London, June 8, 1937. Protocol of Amendment, June 24, 1938. 
Ratifications depostted: 
Germany. Oct. 31, 1988. T. J. B., Nov. 1938, p. 360. 
Great Britain. Dec. 7, 1938. T. I. B., Dec. 1988, p. 385. 


Workmmn’s COMPENSATION FOR OCCUPATIONAL Dispasus, Geneva, June 10, 1925. 
Ratification: Iraq. Nov. 26, 1988. T.I. B., Dec. 1988, p. 385; L. N. O. J., Jan. 1989,%p. 
7. 
Dorotuy R. DART 


Fi l 
\f JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 


(LORD ATKIN, LORD MACMILLAN, LORD PORTER, SIR LANCELOT SANDERSON, 
AND SIR GHORGE RANKIN) 


Cuoune Cur Coeune v., Tan Kine * 


December 2, 1988 


-The appalt é oo subject, who was cabin boy on board a Chinese Customs cruiser 
an amed public vo of China—killed by shooting the captain of the vessel, who was also 
subject 6 the vessel was in the rto al waters of Hong-kong. Immediately 
ee the shooting ie chief officer of eee Es who had also been shot at and Soin ded 
by the appellant, ordered the vessel to -kong, and on arrival there the police 
took the appellant to hospital. Tete SPR uently instituted by the 
Chinese authorities having failed because the appellant was a British national, he was at 
. once rearrested, charged with murder “in the waters of this Colony,” and "eventually 
convicted and sentenced to death. On a ppeal, | 
Held, that the local British Court haa jurisdiction to try the appellant. A public ship 
in fo waters is not, and is not treated as, territory of her own nation, The immunities 
which the domestic courts, in accordance with conventions of international law, accord to 
the ship, its crew and its contents, do not depend on an objective exterritoriality, but on 
implication of the domestic law, and are conditional and can be waived by the nation to 
which A a pubie po esp The Chinese Gn not in fact having neea as they 
could e aay & piace request for the surrender of the a t, tondha ving sub- 
a permitted in their service to give evidence ee ore the British Court in 
ai of the prosecution, Plainly consented to that court exercising jurisdiction, which jurisdic- 
tion was accordingly validl ys exercised.. 
Schooner Exchange v. M’Faddon ( (1812) 7 Cranch 116) referred to. Judgment of the 
Full Court of Hong-kong affirmed. 


Lorp ATKIN, in delivering the judgment of the Board, said:—This is an 
appeal from a judgment of the Full Court of Hong-kong dismissing an appeal. 
by the appéllant from his conviction and sentence at a trial in the Supreme 
Court of Hong-kong before the Chief Justice (Sir A. D. A. MacGregor) and a 
jury. The appellant was convicted of the murder of Douglas Lorne Camp- 
bell and was sentenced to death. The murder was committed on board the 
Chinese Maritime Customs cruiser Cheung Keng while that vessel was in 
Hong-kong territorial waters. Both the murdered man and the appellant 
were in the service of the Chinese Government as members of the officers 
and crew of the cruiser. The former was captain; the appellant was cabin 
boy. Both were British nationals. At the trial the point was taken that, 
as the murder took place on an armed public vessel of the foreign Govern- 

| ment, the British Court had no jurisdiction in the matter. The contention 
was overruled by the Chief Justice at the trial, and, on appeal, his decision 
was upheld by the Full Court over which he presided. 

In order to elucidate the legal position it will be necessary to make a short 
statement of the material facts. On January 11, 1937, the accused shot and 
killed the captain. He then went up the ladder to the bridge and shot at, 
and wounded, the acting chief, officer, and then went yelow. and shot aR 
wounded himself. The acting chief officer, as soon as he was 3 wounded, di- 


* 55 Times Law Reports, 184. 
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rected the boatswain to proceed to Hong-kong at full speed and hail the police 
launch. He wanted, he said, help to arrest the accused from the Hong-kong 
police. Within a couple of hours the launch of the Hong-kong water police 
came alongside in answer to the eruiser’s signal. The police took the 
wounded officer and the accused to hospital. They took possession of the 
two revolvers with which the accused had armed himself, of the spent re- 
volver bullets and expended shells, and of some unexpended cartridges. 
On February 25 extradition proceedings were commenced against the ac- 
cused on the requisition of the chairman of the Provincial Government of 
Kwangtung, alleging murder and attempted murder on board the Chinese 
Customs cruiser “within the jurisdiction of China while the said cruiser was 
approximately one mile off Futaumun (British waters).” This appears to be 
an allegation that the vessel had not at the time reached British territorial 


waters. The fact that the crime was in reality committed within British - 


waters is not now in dispute. After many adjournments the magistrate 
decided, on evidence called for the defense, that the accused was a British 
national and that the proceedings therefore failed. The accused was at once 
rearrested and charged with murder “‘in the waters of this Colony,” and duly 
committed. At the hearing before the magistrate, and at the trial, the act- 
ing chief officer and three of the crew of the Chinese cruiser were called as 
witnesses for the prosecution. Police witnesses produced, and gave evi- 
dence as to, the revolvers, cartridge cases, and bullets. As has already been 
stated, the accused was convicted and sentenced to death. 

| On the e question of jurisdiction two theories have found favor with persons 
professing a , knowledge of the principles of international law. Qpe is that a 
public ship of a nation for all purposes either is, or is to be treated by other 
nations as, part of the territory of the nation to which she belongs. By this 
conception will be guided the domestic law of any country in whose terri- 
torial waters the ship finds herself. There will therefore be no jurisdiction, 
in fact, in any.court where jurisdiction depends on the act in question, or 
the party to the proceedings, being done or found or resident in the local 
territory. The other theory is that a public ship in foreign waters is not, and 
is not treated as, territory of her own nation. The domestic courts in ac- 
cordance with principles of internatiorial law will accord to the ship and its 
crew and its contents certain immunities, some of which are well settled, 


though others are in dispute. In this view the immunities do not depend on ~, 


M 


an objective exterritoriality, but on implication of the domestic law. They.. 


are conditional, and can in any case be waived by the nation to which the 
public ship belongs. 

Their Lordships entertain no doubt that the latter is the correct conclu- 
sion. It more accurately and logically represents the agreements of nations 
which constitute international law, and alone is consistent with the para- 
mount necessity, expressed in general terms, for each nation to protect itself 
from internal disorder by trying and punishing offenders within its bound- 
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aries. It must be always remembered that, so far, at any rate, as the courts 
\ of this country are concerned, international law has no validity save in so far 
as its principles are accepted and adopted by our own domesticlaw. There 
is no external power that imposes its rules on our own code of substantive law 
or procedure. The courts acknowledge the existence of a body of rules which 
nations accept among themselves. On any judicial issue they seek to ascer- 
tain what the relevant rule is, and, having found it, they will treat it as incor- 
porated into the domestic law, so far as it is not inconsistent with rules 
enacted by statutes or finally declared by their tribunals. What, then, are 
the immunities of public ships of other nations accepted by our courts, and on 
what principle are they based? 
The principle was expounded by that great jurist Chief Justice Marshall, 
in Schooner Exchange v, M’ Faddon ((1812) 7 Cranch, 116), a judgment which 
` has illumined the Jurisprudence of the world. He said (at pp. 1836-7): 


The jurisdiction of courts is a branch of that which is possessed by 
the nation as an independent sovereign power. The jurisdiction of the 
nation within its own territory is necessarily exclusive and absolute. 
It is susceptible of no limitation not imposed by itself. . All excep- 
tions, therefore, to the full and complete power of a nation within its own 
territories, must be traced up to the consent of the nation itself. They 
can flow from no other legitimate source. This consent may be either 
express or implied. In the latter case, it is leas determinate, exposed 
more to the uncertainties of construction; but, if understood, not less 
obligatory. The world being composed of distinct sovereignties, posses- 
sing equal rights and equal independence, whose mutual benefit is pro- 
moted by intercourse with each other, and by an interchange of those 
good officers which humanity dictates and its wants require, all sover- 
eigns have consented to a relaxation in practice, in cases under certain 
peculiar circumstances, of that absélute and complete jurisdiction within 
their respective territories which sovereignty confers. .. 

This perfect equality and absolute independence of sovereigns, and 
this common interest impelling them to mutual intercourse, and an 
interchange of good offices with each other, have given rise to a class 
of cases in which every sovereign is understood to waive the exercise 
of a part of that complete exclusive territorial Jurisdiction, which has 
been stated to be the attribute of every nation. 


The Chief Justice then proceeded to illustrate the class of cases to which 
he had referred. He took first (p. 137) “the exemption of the person of the 
sovereign from arrest, or detention within a foreign territory.” Secondly 
(p. 138), “standing on the same principles as the first, is the immunity which 
all civilized nations allow to foreign ministers.” At p. 138 he said: 


Whatever may be the principle on which this immunity is established, 
whether we consider him as in the place of the sovereign he represents, 
or by a political fiction suppose him to be extra-territorial, and, there- 
fore, in point of law, not within the jurisdiction of the sovereign at whose 
court he resides; still the immunity itself is granted by the governing 
power of the nation to which the minister is deputed. This fiction of 
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í extra-territoriality could not be erected and supported against the will 
: of the sovereign of the territory. He is supposed to assent to it. 


The judgment then proceeded to the third case (p. 139) “in which a sov- 
ereign is understood to cede a portion of his territorial jurisdiction ”— 
namely, “where he allows the troops of a foreign Power to pass through his 
dominions.” The Chief Justice laid down (at p. 140) that “the grant of a 
free passage therefore implies a waiver of all jurisdiction over the troops dur- 
ing their passage, and permits the foreign general to use that discipline, and to 
inflict those punishments which the government of his army may require.” 
He pointed out that, differing from the case of armed troops, where an express 
license to enter foreign territory would not be presumed, the private and 
public vessels of a friendly Power have an implied permission to enter the 
ports of their neighbors unless and until permission is expressly withdrawn. 
When in foreign waters private vessels are subject to the territorial jurisdic- 
tion. He said (at pp. 144-5): * 

But in all respects different is the situation of a public armed ship. 
She constitutes a part of the military force of her nation; acts under the 
immediate and direct command of the sovereign; is employed by him 
in national objects. He has many and powerful motives for preventing 
those objects from being defeated by the interference of a foreign state. 
Such interference cannot take place without affecting his power and 
his dignity. The implied licence therefore under which such vessel 
enters a friendly port, may reasonably be construed, and 1t seems to the 
court, ought to be conStrued, as containing an exemption from the 
jurisdiction of the sovereign, within whose territory she claims the rites of 
hospitality. .. . It seems then to the court, to be a principle of 
public law, that national ships of war, entering the port of a friendly 
power open for their reception, are to be considered as exempted by the 
consent of that power from its jurisdiction. 


This conclusion is based on the principles expounded in the extracts from 
which the Chief Justice summarized at p. 148 of the report: 


The preceding reasoning, has maintained the propositions that all 
exemptions from territorial jurisdiction, must be derived from the con- 
sent of the sovereign of the territory; that this consent may be implied 
or expressed; and that when implied, its extent must be regulated by the 
nature of the case, and the views under which the parties requiring and 
conceding it must be supposed to act. 


The judgment then proceeded to apply the principles stated to the case 
before the court, and held that the former owners of the Exchange, which 
had been captured by the French and entered the port of Philadelphia under 
stress of weather, could not have a decree to recover the vessel, which must 
be treated as an armed public vessel of the Emperor of the French, whose 
title could not be controverted in the American court. 

The extreme doctrine of the exterritoriality was not in issue in Schooner 
Exchange v. M’ Faddon (supra), and neither the principles enunciated by Chief 
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Justice Marshall, nor his application of them, appears to support it. In this — 


country the question arose in acute form in 1875 over instructions issued 
by the Admiralty to commanders of her Majesty’s ships in respect of the 
treatment of fugitive slaves. : They were attacked by Sir William Vernon 
Harcourt, then Whewell Professor of International Law at Cambridge and 
Liberal M. P. for Oxford, in two letters to The Times under the title ‘“His- 
toricus.” He there stated, November 4, 1875, that he had seen “with much 
surprise that the doctrine of the absolute immunity of a public ship, and all 
persons and things on board of it, from local jurisdiction and the operation of 
the local law when lying in the territorial waters . . . has been treated as a 
doubtful proposition. I had certainly supposed that in the whole range of 
public law there was no position more firmly established by authority, more 
universally admitted by governments, or one which had been more com- 
pletely accepted in the intercourse of states as unquestioned and unques- 
tionable.”’ 

The Government appointed a Royal Commission to report on the whole 
question as to the reception of fugitive slaves, which included such eminent 
lawyers as Sir Alexander Cockburn, C.J., Sir Robert Phillimore, Mr. Mon- 
tague Bernard, Mr. Justice Archibald, Mr. Alfred Thesiger, K.C., Sir Henry 
Maine, Mr. James Fitzjames Stephen, K.C., and Mr. Henry C. Rothery, the 
Registrar in Admiralty. The lawyers were not agreed as to the doctrine of 
international law, and the Commission were able to report without express- 
ing any decided opinion about it. The lawyers, however, wrote memoranda 
which were annexed to the report. Sir Robert Phillimore, Mr. Bernard, 
-and Sir Henry Maine appeared to favor the more extreme doctrine, but ad- 
mitted it must have qualifications, Sir Alexander Cockburn, in a memo- 


randum which is worthy to be compared with the judgment of Chief Justice . 


Marshall, discussed the whole question of exterritoriality of a public ship of 
war, quoting the authorities from 1740 onwards, and referring to cases of 
government action. He quotes Casaregis (1740), Discursus de Commercio; 
Hübner (1759), De la Saisie des Batiments Neutres; Lampredi; Pinheiro- 
Ferreira; Azuni; Lord Stowell’s advice to the British Government in 1820 in 
Brown’s case; Wheaton; Hautefeuille, Des Drovts et des Devotrs des Nations 
Newtres; Ortolan, Diplomatie de la Mer; Bluntschli; Heffter; and Calvo. Of 
these Hübner, Hautefeuille, Ortolan, and Calvo support, in his view, the 
high doctrine of exterritoriality, Casaregis and Wheaton are non-committal, 
the others are against the doctrine. After controverting the views which 
favor complete exterritoriality, and pointing out the difficulties and indeed 
. absurdities to which the doctrine leads, he said (Report of the Commissioners, 
1876, Cd. 1516, at p. X10): 


The rule which reason and good sense would, as it strikes me, pre- 
scribe, would be that, as regards the discipline of a foreign ship, and 
offences committed on board as between members of her crew towards 

| one another, matters should be left entirely to the law of the ship, and 


- 
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that should the offender escape to the shore, he should, if taken, be 
given up to the commander of the ship on demand, and should be tried on 
shore only if no such demand be made. But if a crime be committed 
‘on board the ship upon a local subject, or if, a crime having been com- 
, mitted on shore, the criminal gets on board a foreign ship, he should be 
: given up to the local authorities. In which way the rule should be set- 
: tled, so important a principle of international law ought not to be per- 
mitted to remain in its present unsettled state. 


In this passage, which was cited with approval by the Full Court of Hong- 
kong in the present case, it should be observed that the Lord Chief Justice 
assumed that even if a crime be committed on board by one member of the 
crew on another, should the offender escape to shore and no demand be made 
for his return, the territorial court would have jurisdiction. Their Lordships 
doubt whether, when he was dealing with the case of a crime committed on 
board on a local subject, he had present to his mind the possibility of the 
local subject being a member of the crew. And while he said that in the cases 
put the offender should be given up to the local authorities, he did not say 
‘whether, if surrender were refused, judicial process could be directed to the 
captain of the foreign vessel to secure the custody of the offender by the local 
authority. In the memorandum of Sir Alexander Cockburn Mr. Justice 
Archibald concurred. Mr. Stephen wrote a memorandum to the same effect 
in the trenchant Stephen style. Mr. Rothery treated the dogmatic assertion 
of “Historicus” and his authorities to a merciless dissection to which the con- 
clusions of a Whewell Professor can seldom have been subjected. In addi- 
tion to the authorities already mentioned reference should be made to the 
passages cited in the judgment of the Supreme Court in this case from Hall’s 
International Law, edited by Professor Pearce Higgins (8th ed., para. 55). 
There the author states that a public vessel is exempt from the territorial 
jurisdiction; but that her crew and persons on board of her cannot ignore the 
laws of the country in which she is lying as if she were a territorial enclave. 
Exceptions to their obligation exist in the ease of acts beginning and ending 
on board the ship and taking no effect externally to her in all matters in 
which the economy of the ship, or the relations of persons on board to each 
other, are exclusively concerned. The author appends a note (at p. 245): 
“The case which, however, would be extremely rare on board a ship of war, 
of a crime committed by a subject of the state within which the vessel is 
lying against a fellow subject, would no doubt be an exception to this. It 
would be the duty of the captain to surrender the criminal.” 

The other passage is from Oppenheim’s International Law (6th ed., Vol. 1, 
para. 450), edited by Professor Lauterpacht. The author adopts the full 
exterritorial view: 


The position of men-of-war in foreign waters is characterized by the 
fact that they are called “floating portions of the flag-state.”’ For at 
the present time there is a customary rule of international law, univer- 
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sally recognized, that the State owning the waters into which foreign 
men-of-war enter must treat them in every point as though they were 
floating portions of their flag-state. 

When, however, he is dealing with the analogous immunities of diplomatic 
envoys he says (para. 389): ‘‘exterritoriality, in this as in every other case, is 
a, fiction only, for diplomatic envoys are in reality not without, but within, 
the territories of the receiving states.” There is a note (p. 620, note 3): 
“Tho modern tendency among writers is towards rejecting the fiction of ex- 
territoriality,” a note which is not in the second edition, the last prepared by 
the author, and appears for the first time in the 4th edition, edited by Pro- 
fessor McNair. 

Their Lordships have no hesitation in rejecting the doctrine of exterri- 
toriality expressed in the words of Mr. Oppenheim, which regards the public 
ship ‘‘as a floating portion of the flag-state.” However the doctrine of ex- 
territoriality is expressed, it is a fiction, and legal fictions have a tendency to 
pass beyond their appointed bounds and to harden into dangerous facts. 
The truth is that the enunciators of the floating-island theory have failed to 
face very obvious possibilities that make the doctrine quite impracticable 
when tested by the actualities of life on board ship and ashore. Immunities 
may well be given in respect of the conduct of members of the crew to one 
another on board ship. If one member of the crew assault another on board, 
it would be universally agreed that the local courts would not seek to exercise 
jurisdiction, and would decline it unless, indeed, they were invited to exercise ` 
it by competent authority of the flag nation. Butifa resident in the receiv- 
ing state vjsited the public ship and committed theft, and returned to shore, 
is it conceivable that when he was arrested on shore, and shore witnesses 
were necessary to prove dealings with the stolen goods and identify the 
offender, the local courts would have no jurisdiction? What is the captain 
of the public ship to do? Can he claim to have the local national surren- 
dered to him? He would have no claim to the witnesses, or to compel their 
testimony in advance or otherwise. Henaturally would leave the case to the 
local courts. But on this hypothesis the crime has been committed on a 
portion of foreign territory. The local court then has no jurisdiction, and 
this fiction dismisses the offender untried and untriable. For it isa common- 
place that a foreign country cannot give territorial jurisdiction by consent. 
Similarly in the analogous case of an embassy. Is it possible that the doc- 
trines of international law are so rigid that a local burglar who has broken and 
entered a foreign embassy, and having completed his crime is arrested in his 
own country, cannot be tried in the courts of the country? It is only neces- 
sary to test the proposition to assume that the foreign country has assented 
to the jurisdiction of the local courts. Even so, objective exterritoriality 
would, for the reason given above, deprive our courts at any rate of any juris- 
diction in such a case. The result of any such doctrine would be not to 
promote the power and dignity of the foreign sovereign, but to lower them 
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by allowing injuries committed in his public ships or embassies to go un- 
punished. 

On this topic their Lordships agree with the remarks made by Professor 
Brierly in The Law of Nattons (1928), p. 110. 


The term ‘‘exterritoriality’”’ is commonly used to describe the status 
of a person or thing physically present in a state’s territory, but wholly 
or partly withdrawn from that state’s jurisdiction by a rule of inter- 
national law, but for many reasons it is an objectionable term. It 
introduces a fiction, for the person or thing is, in fact, within, and not 
outside, the territory: it implies that jurisdiction and territory always 
coincide, whereas they do so only generally; and it is misleading because 
we are tempted to forget that it is only a metaphor and to deduce untrue 
legal consequences from it as though it were a literal truth. At most 
it means nothing more than that a person or things has some immunity 
from the local jurisdiction; it does not help us to determine the only im- 
portant question—namely, how far this immunity extends. 


The true view is that in accordance with the conventions of international 
law the territorial sovereign grants to foreign sovereigns, and their envoys, 
and public ships and the naval forces carried by such ships, certain immuni- 
ties. Some are well settled; others are uncertain. When the local court is 
faced with a case where such immunities come into question, it has to decide 
whether in the particular case the immunity exists or not. H it is clear that 
it does, the court will of its own initiative give effect to it. The sovereign 
himself, his envoy, and his property, including his public armed ships, are 
not to be subjected to legal process. These immunities are well settled. 
In relation to the particular subject of the present dispute, the crew of a 
warship, it is evident that the immunities extend to internal disputes between 
the crew. Over offenses committed on board ship by one member of the 
crew upon another, the local courts would not exercise jurisdiction. The 
foreign sovereign could not be supposed to send his vessel abroad if its 
internal affairs were to be interfered with, and members of the crew with- 
drawn from its service by local jurisdiction. 

What are the precise limits of the immunities it is not necessary to con- 
sider. Questions have arisen as to the exercise of Jurisdiction over members 
of a foreign crew who commit offenses on land. It is not necessary for their 
Lordships to consider these. In the present case the question arises as to 
the murder of one officer and the attempted murder of another by a member 
of the crew. If nothing more arose the Chinese Government could clearly 
have had jurisdiction over the offense, and though the offender had for 
reasons of humanity been taken to a local hospital, a diplomatic request for 
his surrender would appear to have been in order. It is difficult to see why 
the fact that either the victim or the offender, or both, are local nationals 
should make a difference if both are members of the crew. But this request. 
was never made, The only request was for extradition, which is based on 
treaty and statutory rights, and in the circumstances inevitably failed. But 
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if the principles which their Lordships have been discussing are accepted, the 
immunities which the local courts recognize flow from a waiver by the local 
sovereign of his full territorial jurisdiction, and can themselves be waived. 
The strongest instances of such waiver are the not infrequent cases where a 
sovereign has, as it is said, submitted to the jurisdiction of a foreign court 
over his rights of property. Here is no question of saying you may treat an 
offense committed on my territory as committed on yours. Such a state- 
ment by a foreign sovereign would count for nothing in our jurisprudence. 
But a sovereign may say: “You have waived your jurisdiction i in certain 
eases, but I prefer in this case that you should exercise it.” The original 
. jurisdiction in such a case flows afresh. . 

Applying these considerations to the present case, it appears to their Lord- 
ships as plain as possible that the Chinese Government, once the extradition 
proceedings were out of the way, consented to the British Court exercising 
jurisdiction. It-is not only that, with full knowledge of the proceedings, 
they made no further claim, but at two different dates they permitted four 
members of their service to give evidence before the British Court in aid of 
the prosecution. That they had originally called in the police might not be 
material if on consideration they decided to claim jurisdiction themselves. 
But the circumstances stated, together with the fact that the material instru- 
ments of conviction, the revolver bullets, &c., were left without demur in 
the hands of the Hong-kong police, make it plain that the British Court 


acted with the full consent of the Chinese Government. It therefore follows, _ 


that there was no valid objection to the jurisdiction, and the appeal fails. 
There was a further point raised by the Crown as to the possible effect of the 
Treaty of Tientsin in 1858, in renouncing jurisdiction by Chinese over 
. British subjects who committed crimes in China. The Supreme Court.was 
prepared to decide in favor of the Crown on this point also, but, in view of 
the opinion already expressed on the main point, it is unnecessary to decide 
this, and no opinion is expressed on it. For the above reasons ‘their Lord- 
ships will humbly advise his Majesty that this appeal be dismissed. 
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‘UNITED STATES COURT OF CUSTOMS AND PATENT APPEALS 


Gnoran E. Warren Corporation, Appellant, v. THE UNITED STATES, 
Appellee * 


March 28, 1988 


Under the Trade Agreements Act, EE the President to make trads agreements 
and proclaim modifications of existing duties and other import restrictions, such modifice- 
tions to be applicable to all nations not discriminating against the United States, only arti- 
eles and duties specified in the President’s proclamation are affected. The Act did not 
authorize importation of coal from Russia without payment of duty imposed by the Revenue 
Act of 1932, where coal had not been named in any schedule of any trade agreement. 

Under the Trade Agreements Act, making modifications of existing duties applicable to all 
nations not discriminating against the United States, agreement with the Netherlands, 
leaving duty on coal a to laws of the United States, did not authorize importation of 
coal from Russia in 1936 without payment of duty imposed by the Revenue Act of 1932, 
where coal from the Netherlands was not admi duty free until 19387. ; 

An agreement to facilitate and increase trade between the United States and Russia, 
which ‘made duties proclaimed under the Trade Agreements Act applicable to importations 
from Russia without reference to any specific article, and which stated that it was not con- 
cluded under such act, did not authorize importation of coal from Russia without payment 
of duty imposed by the Revenue Act of 1932, where no duties on coal had been proclaimed 
under the Trade Agreements Act. 

Under the Trade Agreements Act, agreements with nations other than Russia, proclama- 
tions thereof, and accompanying letters from the President to the Secretary of the Treasury 
merely making duties proclaimed applicable to importations from Russia, did not extend 
most-favored-nation treatment to Russia. 


GARRETT, Presiding Judge. 

We have here an appeal from the judgment of the United States Customs . 
Court, First Division, overruling two protests (the cases having been con- 
solidated for trial) by appellant against the assessment and collection by the 
Collector of Customs at the port of Boston, Massachusetts, of certain taxes 
upon coal imported from the Union of Soviet Socialist Republics which we 
shall hereinafter usually refer to as Russia. 

The entries involved were made, respectively, on January 8, 1936, and 
March 5, 1936. So far as the Tariff Act of 1930 as originally enacted is in- 
volved, the coal concededly was entitled to free entry, Paragraph 1650, 
Tariff Act of 1930. The collector, however, assessed and collected a tax, or 
duty, of 10 cents per 100 pounds, acting under the provisions of Section 601 ! 
of the Internal Revenue Act of 1932, as extended by Ch. 90, Sec. 212, 48 
Stat. 206, and Ch. 338, Sec. 49 Id. 4381. 

There is no claim that the balance of trade in coal, coke or briquettes 
between the United States and Russia during 1935, the year preceding the 
importations, was favorable to the United States, but, for reasons later to be 
stated, appellant relies, at least in part, upon the language in Section 601 

* Treasury Decisions 49533, Vol. 73, No. 17, p. 61;97 F. 2d, 105, Certiorari denied by the 
United States Supreme Court, May 16, 1938. 304 U. S. 572. 

1 Sec, 601, Excise Taxus on CERTAIN ÅRTICLES: 

(2) In addition to any other tax or duty imposed by law, there shall be imposed a tax as 
provided in subsection (c) on every article imported into the United States unless treaty 


provisions of the United States otherwise provide. 
(b) The tax imposed under subsection (a) shall be levied, assessed, collected, and paid in 
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(a), supra, reading “unless treaty provisions of the United States otherwise 
provide.” 
In the brief on behalf of appellant, the issues are summarized as follows: 


There are no facts in dispute. 

The only questions presented are those of law as to, first, the effect of 
the Trade Agreements Act or Reciprocal Tariff Act of June 12, 1934, in 
extending most-favored-nation treatment to all non-discriminating 
countries when such most-favored-nation treatment is granted to some 
country under the terms of the trade agreement with it; second, the 
effect of the President’s proclamations extending various ‘trade agree- 
ment benefits specifically to the Soviet Union by name; third, the effect 
of the agreement entered into between the Governments of the United 
States and the Soviet Union in extending such benefits to goods manu- 
factured or produced in the latter country; and fourth, the change in 
the taxable status of coal from other countries resulting from the trade 
apreement between the United States and the Netherlands, under the 
terms of which coal and coke were specifically granted entry into this 
country free of the tax imposed by Section 601 of the Revenue Act of 
1932. 


The Act of June 12, 1934 (Ch. 474, 48 Stat. 943), is in the form of an 
amendment, adding new matter to Title III of the Tariff Act of 1930.3 


the same manner as a duty imposed by the Tariff Act of 1930, and shall be treated for the 
purposes of all provisions of law relating to the customs tovenug as a duty imposed by such 
Act, except that— 

(c) There ig hereby impoged upon the N articles . . . imported into the United 
States, a tax at the rates hereinafter set forth . 

(5) Coal of all sizes, grades, and classifications (exoept culm and duff), coke manufactured 
therefrom; and coal or coke briquettes, 10 cents per 100 pounds. The tax on the articles 
described in this paragraph shall apply only with respect to the importation of such articles, 
and shall not be imposed upon any such article if during the preceding calendar year the 
exports of the articles described in this paragraph from the United States to the country 
from which such article is imported have been greater in quantity than the imports into the 
United States from such country of the articles described in this paragraph. 

2 The here pertinent portions of the Act of June 12, 1934, read: 


Part I—Promorion OF Fornian TRADE 


Sec. 350. (a) For the purpose of expanding foreign markets for the products of the United 
States (as a means of assisting in the present emergency. in restoring the American standard 
of living, in overcoming domestic unemployment and the present economic depression, in 
increasing the purchasing power of the American public, and in establishing and maintaining 
a, better relationship among various branches of American agriculture, industry, mining, and 
commerce) by regulating the admission of foreign goods into the United States in accordance 
with the characteristics and needs of various branches of American production so that foreign 
markets will be made available to those branches of American production which require and 
are capable of developing such outleta by affording corresponding market opportunities 
for foreign products in the United States, the President, whenever he finds as a fact that any 
existing duties or other import restrictions of the United States or any foreign country are 
unduly burdening and restricting the foreign trade of the United States and that the purpose 
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The substance of its parts here pertinent may be summarized as follows: 

The President is authorized, for a limited time, to enter into trade agree- 
ments with foreign countries or instrumentalities thereof, and to proclaim 
modifications of existing duties and other import restrictions to conform 
with such agreements, such proclaimed duties and other import restrictions 
to apply to articles the growth, produce or manufacture of all foreign coun- 
tries, whether imported directly or indirectly. No proclamation may be 
made ‘‘increasing or decreasing by more than 50 per centum any existing 
rate of duty or transferring any article between the dutiable and the free 
lists.” Another provision is that the term ‘(duties and other import restric- 
tions,” as used in the amendatory act, “includes (1) rate and form of import 
duties and classification of articles, and (2) limitations, prohibitions, charges, 
and exactions other than duties, imposed on importation or imposed for the 
regulation of imports.” Other provisions, not here of importance, authorize 
the President to suspend the proclaimed duties under conditions defined, 
and to terminate any proclamation in whole or in part. Also, a special pro- 
vision is made with respect to the treaty of commercial reciprocity con- 
cluded between the United States and Cuba, December 11, 1902. 

Up to and including March 5, 1936, the date of the last importation here 
involved, ten reciprocal trade agreements had been negotiated with foreign 
countries. A tabulated list of these is given in the decision of the trial court 
as follows: 


Date ° Country T. D. No 
Aug. 24, 1934, ...........ccecee eee T EEE EENE ATE EET 47232 
Teo: 2 Oberes iA EA Prag oot EOE w- 48034 
Feb:-27, 19008. e eee oe Belgium and Luxemburg.............. 47600 
Mar. 28, 1935.ean 3 5:5) 5 E AE EEE A A EEN 47667 
May 25, 19385........ 00.00. cece eee Sodir esei sean NES 47785 
Sept. 13, 1086 c.ccasiiseeese PE Colo Die erenn e n Eaa 48258 
Nov. 15, 1985.......... TEALA CAMA Bese, ibis wale T E E OR 48033 
Dec. 18,1095 ..45clutanbaxisacevanan HONG TAS aa nen A EAA 48131 
Deo. 20, 1985 mic sitewtaseies esate Netherlands. . 0.2.2.0... 00 0c cece eee eee 48075 
Jans. 9; 1880 eieiei wide Rre kes Switzerland 4 uaa ouside enste eas 48093 


above declared will be promoted by the means hereinafter specified, is authorized from time 
to time— 

(1) To enter into foreign trade agreements with foreign governments or instrumentalities 
thereof; and 

(2) To proclaim such modifications of existing duties and other import restrictions, or 
such additional import restrictions, or such continuance, and for such minimum periods, of 
existing customs or excise treatment of any article covered by foreign trade agreements, as 
are required or appropriate to carry out any foreign trade agreement that the President has 
entered into hereunder. No proclamation shall be made increasing or decreasing by more 
than 50 per centum any existing rate of duty or transferring any article between the dutiable 
and free lists. The proclaimed duties and other import restrictions shall apply to articles 
the growth, produce, or manufacture of all foreign countries, whether imported directly or 
indirectly: Provided, That the President may suspend the application to articles the growth, 
produce, or manufacture of any country because of its discriminatory treatment of American 


388 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


_ In addition to the foregoing trade agreements entered into under authority 
of the Act of June 12, 1934, a certain agreement was reached between the 
United States and Russia in July, 1935, the same being evidenced by identi- 
cal notes exchanged between the United States Ambassador to Russia and 
the People’s Commissar for Foreign Affairs at Moscow on July 13, 1935. 
The note of the United States Ambassador, which is identical in language 
with that of the People’s Commissar, reads: 


EMBASSY OF THE UNITED STATES OF AMERICA, 
Moscow, July 18, 1985 
Excellency: 

I have the honor to refer to recent conversations in regard to commerce between the United 
States of America and the Union of Soviet Socialist Republics and to the trade agreementa 
program of the United States of America, and to confirm and to make of record by this note 

- the following agreement which has been reached between the Governments of our respective 
‘countries: 

1. The duties proclaimed by the President of the United States of America pursuant to 
trade agreements entered into with foreign governments or instrumentalities thereof under 
the authority of the Act entitled, “An Act to Amend the Tariff Act of 1930,” approved 
June 12, 1934, shall be applied to articles the growth, produce, or manufacture of the Union 
of Soviet Socialist Republics as long as this Agreement remains in force. It is understood 
that nothing in this Agreement shall be construed to require the application to articles 
the growth, produce, or manufacture of the Union of Soviet Socialist Republics of duties or 

' exemptions from duties proclaimed pursuant to any trade agreement between the United 
States of America and the Republic of Cuba, which has been or may hereafter be coneluded. 

2. On its part, the Government of the Union of Soviet Socialist Republics will take steps to 
increase substantially the amount of purchases in the United States of America for export 
to the Union of Soviet Socialist Republics of articles the growth, produce, or manufacture 
of the United*States of America. 

3. This Agreement shall come into force on the date of signature thereof. It shall con- 
tinue in effect for 12 months. Both parties agree that not less than 30 days prior to the ex- 
piration of the aforesaid period of 12 months, they shall start negotiations regarding the 
extension of the period during which the pregent Agreement shall continue in force. 

Accept, Excellency, the renewed assurances of my highest consideration. 

WInitam C. Bow.irr 
His Excellency 

Maxm M. Lrrvinov, 

People’s Commissar for Foreign Affairs, Moscow 


commerce or because of other acts or policies which in his opinion tend to defeat the purposes 
set forth in this section; and the proclaimed duties and other import restrictions shall be in 
effect from and after such time as is specified in the proclamation. The President may at 
any time terminate any such proclamation in whole or in part. 

(b) Nothing in this section shall be construed to prevent the application, with respect to 
rates of duty established under this section pursuant to agreements with countries other than 
Cuba, of the provisions of the treaty of commercial reciprocity concluded between the United 
States and the Republic of Cuba on December 11, 1902, or to preclude giving effect to an 
exclusive agreement with Cuba concluded under this section, modifying the existing prefer- 
ential customs treatment of any article the growth, produce, or manufacture of Cuba: 
Provided, That the duties payable on such an article shall in no case be increased or decreased 
by more than 50 per centum of the duties now payable thereon. . 

(c) As used -in this section, the term “‘duties and other import restrictiona’’ includes (1) 
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On the date of the foregoing correspondence, the United States Depart- 
ment of State issued a statement for the press, which has been made a part of 
the record in the case, as Exhibit 2, parts of which read: 


DEPARTMENT OF TATE 
July 18, 1985 
For the Press: 

An agreement to facilitate and increase trade between the United States and the Union of 
Soviet Socialist Republics was concluded at Moscow today in an exchange of notes between 
Ambassador William C. Bullitt and the Commissar for Foreign Affairs, Mr. Maxim Litvinoff. 

These notes provide a sound basis for a mutually beneficial expansion of trade between 
the United States and the Soviet Union. This agreement with the Soviet Union, although 
intimately related to the trade agreements program of the United States, was not concluded 
pursuant to the authority of the Trade Agreements Act of June 12, 19384. It doesnot involve 
any reciprocal concessions in respect of tariff rates. In return for the undertaking on the 
part of the Soviet Government, which controls the import and export trade of the Soviet 
Union, to increase substantially ita purchases of American products during the next twelve 
months, the Government of the United States has agreed to extend to the Soviet Union, as 
long as the agreement remains in force, the benefits of tariff concessions granted under 
reciprocal trade agreements with other countries... . 


It may be added that the agreement with Russia has not been published 
in the Treasury Decisions nor proclaimed by the President. 

It also appears from the several Treasury Decisions above cited that each 
of the President’s proclamations was accompanied by a letter addressed by 
the President to the Secretary of the Treasury of the United States. The 
letter which accompanied the proclamation of the agreement with the 
Netherlands is fairly typical of all those letters. Pertinent portions of it read: 


My dear Mr. Secretary: 

The Act to amend the Tariff Act of 1930, approved June 12, 1934, provides in part that 
the President may suspend the application of duties proclaimed under its authority to articles 
the growth, produce, or manufacture of any country because of its discriminatory treatment 
of American commerce or because of other acts or policies which in his opinion tend to defeat 
the purposes set forth in the Act. Pursuant to this provision of the Act, I hereby direst that 
the duties proclaimed on this date in connection with the trade agreament signed on Decem- 
ber 20, 1985, with the Kingdom of the Netherlands shall be applied only to articles the 
growth, produce, or manufacture of the countries hereinafter designated and to such articles, 
in the case of each country, respectively, for the period indicated in the numbered section 
below in which such country is designated. 

1. In respect of the products of each country dscignnted in this section, the proclaimed 
duties shall be applied from the effective date of such duties until thirty days from the date 
on which you are notified by me that the United States has ceased, or on a day certain will 
cease, to be bound by provisiona of a treaty or agreement providing for most-favored-nation 
treatment in respect of customs duties. 

Denmark, Portugal and its colonies and possessions, Italy ` 


rate and form of import duties and classification of articles, and (2) limitations, prohibitions, 
charges, and exactions other than duties, imposed on importation or imposed for the regula- 
tion of imports. 


390 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


2. In respect of the products of each country designated in this section, the proclaimed 
duties shall be applied so long as such duties remain in effect and this direction is not modi- 
fied in respect of such country. 


Union of Soviet Socialist Republics 


Because I find as a fact that the treatment of American commerce by Germany is dis- 
criminatory, I direct that the proclaimed duties shall not be applied to products of Germany. 

In respect of the products of France (including Algeria) and ite assimilated colonies, 
namely, Indo-china, Madagascar, Reunion, Guadeloupe, Martinique, and Guiana, instruc- 
tions as to the application of the proclaimed duties will be issued at a later date. 

You will please cause this direction to be published in an early issue of the Weekly Treasury 
Decisions. 

Sincerely yours, 
Frangu D. Roosnvent 

The dates above set forth in the tabulated list are the dates on which the 
respective agreements were concluded and signed. Each agreement speci- 
fied a time when it should become effective following its proclamation by the 
President, and it appears that in several instances, although the date of the 
agreement antedated that of either of the involved importations, the dates of 
the proclamations and the dates when they became effective were subsequent 
to such importations. The agreement with the Netherlands upon which 
appellant strongly relies became effective as of February 1, 1936, the procla- 
mation of the President having been issued December 28, 1935. It is thus to 
be seen that at the time of the first importation involved, January 8, 1936, 
that agreement was not in effect. However, other of the agreements were 
in effect on, that date and it is appellant’s theory that the January 8th im- 
portation is entitled to free entry because of that fact for reasons hereinafter 
stated. | l 

It insists moreover that even if that importation be not entitled to free 
entry, the importation of March 5, 1936, is so entitled, it having been made 
after the effective date of the agreement with the Netherlands. 

The brief on behalf of appellant summarizes its contentions under five 
headings, as follows: 


First: That under the terms of the Act of June 12, 1934, every benefit 
or privilege granted to any country (Cuba excepted) under the terms of 
any trade agreement, becomes immediately and automatically appli- 
cable for the benefit of merchandise imported from every other non- 
discriminating country; 

Second: That the exemption from the tax imposed by Section 601 of 
the Revenue Act of 1932, which has been extended to various countries 
by virtue of the most-favored-nation clause written into the trade agree- 
ments with those countries, is a benefit or privilege of a character that is 
included within the terms of the Act of June 12, 1934; 

Third: That the proclamations of the President promulgating the 
various trade agreements, have extended to the Union of Soviet Social- 
ist Republics the unconditional most-favored-nation treatment which 
forms a part of each trade agreement so proclaimed; 
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Fourth: That the terms of the agreement with the Soviet Government 
require the extension of the same exemption from tax to coal imported 
from Russia, as is extended to coal imported from other countries by 
virtue of other trade agreements; 

Fifth: That even if none of the foregoing contentions is sustained, the 
exemption from tax must be extended to all coal imported from Russia 
after the effective date of the trade agreement with the Netherlands. 


The contentions on behalf of the Government are summarized in its brief 
as follows: 


1. Under the terms of the agreement with the Soviet Union, it is 
specifically provided that “the duties proclaimed by the President of 
the United States of America pursuant to trade agreements entered into 
with foreign governments or instrumentalities thereof under the author- 
ity of the act entitled, ‘An Act to Amend the Tariff Act of 1930,’ ap- 
proved June 12, 1934, shall be applied to articles . . . of the Union of 
Soviet Socialist Republics.” This leads to the inevitable conclusion 
that coal imported from the Soviet Union is taxable under the provi- 
sions of the Revenue Act, unless duties on coal have been proclaimed by 
the President pursuant to a trade agreement entered into under the 
Trade Agreement Act. 

2. At the time of importation, the President of the United States 
had not proclaimed any duties on coal under any trade agreement with 
any foreign country. ‘The decision of the lower court rests basically 
upon these two conclusions. 

3. In the absence of a proclaimed rate, there is no merit whatsoever 
in the appellant’s claim.. 

4. The Trade Agreement with the Netherlands is utterly irrelevant 
to all T the issues in the case at bar, because no duties were proclaimed 
on coal. ° 

5. The terms of the executive agreement between the United States 
and the Soviet Union, so far as coal is concerned, has been completely 
complied with by the ‘United States. 


By permission of the court, a brief was filed by attorneys for Anthracite 
Institute ef al. as amici curiae. This brief generally is in support of the 
Government’s position, but also presents suggestions upon certain matters 
which, in view of our conclusion, we do not find it necessary to discuss. 

Each of the trade agreements proclaimed by the President has as a part 
thereof a schedule of articles arranged in the order of the paragraphs of the 
Tariff Act of 1930. In the first column of the schedule the number of the 
paragraph is given; in the second column the article is named, and in the 
third the duty rate to be applied is stated. In the case of the agreement 
with the Netherlands there appears a “note,” typical of “notes” in other of 
the agreements, which reads: 


Note.—The provisions of this schedule shall be ‘construed and given 
the same effect, and the application of collateral provisions of the cus- 
toms laws of the United States to the provisions of this schedule shall be 
determined in so far as may be practicable as if each provision of this 
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schedule appeared respectively in the statutory provision noted in the 
column at the left of the respective descriptions of articles. 

In the case of articles enumerated in this schedule, which are subject 
on the day of the signature of this agreement to additional or separate 
ordinary customs duties, whether or not imposed under the statutory 
provision noted in the column at the left of the respective description of 
the article, such separate or additional duties shall continue tn force, subject 
to any reduction indicated in this schedule or hereafter provided for, un 
aa in accordance with law, but shall not be increased. (Italics 
ours 


In its decision the trial court said: - 


We have carefully examined the text of each of these agreements and 
the schedules of duties annexed thereto, and fail to find in any of them 
or in the proclamations of the President anything which might be con- 
strued as a proclaimed “modification of duties or other import re- 
strictions’”’ applicable to coal, coke, or briquettes imported from any of 
the countries with which such agreements were concluded. i 


Upon the fact so found, the trial court bases its decision. 

In view of the contentions made before us it seems proper at this point to 
state the following: | 

At the time the importations here involved were made, it does not appear 
that any coal was being admitted into the United States from any foreign 
country without the payment of the tax provided by Section 601 (a), supra, 
of the Internal Revenue Act of 1932, by reason of any agreement entered into 
under the provisions of the Reciprocal Trade Agreements Act of June 12, 1984, 


| '- supra, coal not having been included in any schedule of any agreement. 


Coal from Canada was entitled to admission without the payment of the tax 
because of the trade balance in that commodity favorable to the United 
States during the calendar year 1935, and coal was entitled to such admission . 
from various other foreign countries (without reference to the trade balance) 
by reason of moat-favored-nation treaties existing between the United States and 
those countries. United States v. Domestic Fuel Corp. et al., 21 C. C. P. A. 
(Customs) 600, T. D. 47010, 71 F. (2d) 424.* 

Coal from countries with which the United States had no most-favored- 
nation treaty (in cases where the balance of trade in coal was adverse to the 
United States) was held by this court not to be entitled to admission without 
payment of the tax in the case of George E. Warren Corp. v. United States, 
22 C. C. P. A. (Customs) 178, T. D. 47125, 71 F. (2d) 434.f Certiorari de- 
nied by the U. S. Supreme Court, 293 U. S5. 586. 

So far as appellant and the Government are here concerned, it is agreed 
that the tax imposed is in the nature of an import duty, Section 601 (b), 
supra, providing that it shall be “levied, assessed, collected, and paid in the 
` game manner as a duty imposed by the Tariff Act of 1930, and shall be treated 
for the purposes of all provisions of law relating to the customs revenue as a 


* This JOURNAL, Vol. 30 (1936), p. 142. {t Ibid., p. 730. 
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duty imposed by such Act... .”” See also Faber, Coe and Gregg (Inc.) v. 
United States, 19 C. C. P. A. (Customs) 8, T. D. 44851. Certiorari denied 
by the U. S. Supreme Court, 284 U. 5. 634. 

As has been indicated, appellant’s first contention is that the coal at 
issue is entitled to entry without the payment of the tax because of the 
provision in the Act of June 12, 1984, declaring: 


The proclaimed duties and other import restrictions shall apply to 
articles the growth, produce, or manufacture of all foreign countries, 
whether imported directly, or indirectly. (Italics ours.) 


In arguing this point, the brief on behalf of appellant, after stating that 
the only exception to the rule is with respect to a country concerning which 
the President shall have found discriminatory treatment, says: 


The unlimited scope of this language has been recognized by both 
the United States Customs Court and this court. See Abstract No. 
34957 published on November 2, 1936, protest of John A. Vandiver, 
being a decision of the United States Customs Court; and F. H. Von 
Damm v. United States, 25 C. C. P. A.—, 90 Fed. (2nd) 263, T. D. 
49094, being a decision of this court handed down May 29, 1987, in 
which it is said on page 269 that “The Haitian agreement was made 
under Section 350 (a), supra, and this rate was therefore automatically 
extended to all non-discriminating countries.” 


This broad contention of appellant is, we think, untenable. It is clear 
that, by the quoted provision of the statute, the duties and import restric- 
tions agreed upon and proclaimed by the President become applicable to the 
articles named in the schedule, not only when they are imported from the 
country with which the proclaimed agreement exists, but when imported, 
directly or indirectly, from any other country not discriminating against the 
United States, but we are of the opinion that in both instances only the arti- 
cles and duties specified in the proclamation are affected. It is noted that in 
Article ITI of the agreement with the Netherlands, taken as typical, it is said: 


Articles the growth, produce or manufacture of the Kingdom of the 
Netherlands enumerated and described in Schedule II annexed to this 
Agreement, shall, on their importation into the United States of America, 
be exempt from ordinary customs duties in excess of those set forth in 
the said Schedule. . . . ({talics ours.) 


Under its second heading, quoted supra, the brief for appellant argues, in 
effect, that to limit the application of the proclamation to merchandise stated 
in the schedules disregards or ignores the language of subsection (c) of the 
Act of June 12, 1934, supra, which includes as falling within the purview of 
the Act “limitations, prohibitions, charges, and exactions other than duties, 
imposed on importation or imposed for the regulation of imports.” 

We do not think that any such result follows. Assuming, without hold- 
ing, that the tax on coal provided in the Revenue Act of 1932 is by the pro- 
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| ' = visions of the Trade Agreements Act of June 12, 1934, supra, placed within 


` ‘the purview of negotiation in arriving at trade agreements, it would seem that 
where dealt with it should be, under the terms of the Trade Agreements Act 
itself, specified in a schedule, and in so holding the courts are not disregarding 
any of the provisions of subparagraph (c). 

It is proper to say that the last above stated argument is made by appel- 
lant in connection with its contention respecting the effect of most-favored- 
nation clauses in the several agreements—a question later to be discussed. 

Surely, it may not be contended with any plausibility whatsoever that 
articles not provided for in the agreement become subject to duty rates or 
tax provisions other than those provided by the statutes, such as the Tariff 
Act of 1930 and the Internal Revenue Act of 1932. In other words, articles 
not provided in the agreement remain subject to the customs and tax laws 
provided by statutes other than the Act of June 12, 1934, supra, or subse- 
quent agreements made under the last named act. (See note to the Nether- 
lands agreement, supra.) l i 

Coal not being named in any schedule of any trade agreement in effect 
at the time of the importation here involved, it seems obvious that coal from — 
Russia is not entitled to entry tax free merely by reason of the quoted pro- 
vision from the Act of June 12, 1934. The authorities cited in the quotation 
from appellant’s brief, supra, do not seem to us to have any bearing upon this 
point. 

It is, however, pointed out by appellant that coal and coke are specifically 
mentioned in the agreement with the Netherlands, although they are not 
named in the schedule itself. The reference to these materials so alluded to 
is found in Article I of that agreement and is in connection with reference to 
most-favored-nation treatment. The pertinent portions of Article I read: 


The United States of America and the Kingdom of the Netherlands 
will grant each other unconditional and unrestricted most-favored- 
nation treatment in all matters concerning customs duties and charges 
of every kind and in the method of levying duties, and, further, in all 
matters concerning the rules, formalities and charges imposed in con- 
nection with the clearing of goods through the customs, and with respect 
to all laws or regulations affecting the sale or use of imported goods with- 
in the country. 

It is understood that so long as and insofar as existing law of the 
United States of America may otherwise require, the provisions of this 
article, insofar as they would otherwise relate to duties, taxes or charges 
on coal, coke manufactured therefrom, or coal or coke briquettes, shall 
not apply to such products imported into the United States of America. 
If the las of the United States of America shall not permit the complete 
operation of the provisions of this article with respect to the above- 
mentioned products, the Kingdom of the Netherlands reserves thè right 
to impose on such products originating in the United States of America, 
after September 1, 1936, duties or charges other or higher than those 
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imposed on like products originating in third countries, or within fifteen o 


days after the aforesaid date, to terminate this agreement in its entirety 
on thirty days’ written notice. (Italics ours.) 


A full construction of the last paragraph just quoted does not appear to be 
necessary here and none is attempted, but it would seem fairly inferable that 
there may have been, on the part of those representing the United States in 
the negotiation of the agreement, a doubt as to Just what might be done with 
reference to the tax upon imported coal provided by the Internal Revenue 
Act of 1932, as extended by the different acts cited, supra. The article did 
not purport to affect the duty, or tax, upon coal, but left it subject to the 
laws of the United States, with certain rights reserved to the Netherlands 
in the event it was determined that, by reason of such United States laws, the 
tax should be levied upon importations from the Netherlands. 

It is disclosed by the record that the General Counsel of the United States 
Treasury Department in a letter of September 5, 1936, addressed to counsel 
for appellant, advised that coal which should be imported during 1937 would 
be admitted without the payment of the tax, and this information seems to 
have been communicated by the Secretary of State to the Royal Netherland 
Legation in the city of Washington. 

The General Counsel’s letter reads: 


GENERAL COUNSEL 
TREASURY DEPARTMENT 


WASHINGTON. 
34-421 /. . 
Sept. 5, 1986 
Curtis & Belknap, 
61 Broadway, 
New York, N. Y. 
Gentlemen: 


Reference is made to your letter of July 6, 1936, requesting a ruling on the question of 
whether or not coal, coke and briquettes imported from the Netherlands during the calendar 
year 1937 would be admitted free of the tax prescribed by section 601 (c) (5) of the Revenue 
Act of 1982 (47 Stat. 259) and your letter of July 27, ae enclosing a brief covering your 
views in the matter. 

After consideration of the problem, the Deparia has decided, in view of Article I of 
the Netherlands Trade Agreement (1935), T. D. 48075, that coal of all sizes, grades, and 
classifications (except culm and duff), coke manufactured therefrom, and coal or coke 
briquettes imported from the Netherlands during the calendar year 1937, whether or not the 
United States has enjoyed a favorable balance of trade in such articles with the Netherlands 
during the present calendar year, will be entitled to enter without payment of the excise tax 
preacribed by section 601 (c) (5) of the Revenue Act of 1932 (47 Stat. 259) so long as all 
existing factors ramain unchanged. 


Very truly yours, 
HERMAN OLIPHANT, 
General Counsel 
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The ruling so announced, it will-be observed, was restricted to impor- 
tations during the calendar year 1937. It did not purport to affect im- 
portations from the Kingdom of the Netherlands itself during the year 1936, 
although issued in September of that year. It is not seen how it could affect 
the taxable status of coal G aa from Russia in J Puu and March, 
1936. 

We next turn to the PER evidenced by the E AT between 
the United States Ambassador and the People’s Commissar for Foreign. 
Affairs of Russia, quoted supra. The interpretation placed upon this agree- 
ment by the Department of State, coincident with the date of the corre- 
spondence (July 13, 1935), in the paper issued for the press, is that it was 
“An agreement to facilitate and increase trade between the United States 
and the Union of Soviet Socialist Republics.” It is stated that the agree- 
ment, ‘although intimately related to the trade agreements program of the 
United States, was not concluded pursuant to the authority of the Traite Agree- 
ments Act of June 12, 1934.” (Italics ours.) 

The agreement concededly is not a treaty as that term is used in the Con- 
stitution of the United States. It does not purport to be other than a trade’ ` 
agreement, and, even as that, as has been stated, it has never been pro- 
claimed nor publishéd in the Treasury Decisions. 

It carries no rate provisions nor does it refer specifically to any particular 
article or articles, nor is there any reference in the notes which were ex- 
changed to most-favored-nation treatment. 

The identical notes do recite that “The duties proclaimed by the President 
of the United States of America pursuant to trade agreements entered into 
with foreign governments or instrumentalities thereof under the authority 
of the Act entitled, ‘An Act to Amend the Tariff Act of 1930,’ approved June 
12, 1934, shall be applied to articles the growth, produce, or manufacture of 
the Union of Soviet Socialist Republics as long as this Agreement remains in 
force.” (Italics ours.) 

It will be observed that the foregoing goes no further with respect to the 
admission of the products of Russia than is provided with respect to the 
products of all non-discriminating countries by Section 350 (a) of the Act of 
June 12, 1934, supra. Indeed, in the identical notes the words “and other 
import restrictions,” included in Section 350 (a) do not appear. 

There is nothing in the record which sheds any particular light upon the 
reasons for the agreement so made between the United States and Russia, 
aside from the press notice issued by our Department of State. 

Whatever may have been the reason, the agreement was limited specifically 
to the duties proclaimed under authority of the Act of June 12, 1934, and, 
since no such duties had then been, nor-have since been proclaimed relative 
to coal imported from any country, we are unable to discern how any right 
accrued by the agreement to import coal from Russia tax-free in 1936. 

Much emphasis is placed by appellant upon the point stated in its third 
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heading, supra, to the effect that the proclamations by the President have 
extended the unconditional most-favored-nation treatment, forming a part 
of each trade agreement, to Russia. To be strictly accurate, it should be 
said that such extensions do not appear in the body of the proclamations, 
but are stated in the accompanying letters addressed to the Secretary of the 
Treasury, as is said in the decision of the trial court. The pertinent portions 
of the letter accompanying the proclamation of the agreement with the 
Netherlands have been quoted, supra. For clarity, however, we here re- 
quote certain parts. After reciting the Act, it is stated by the President: 


. . . I hereby direct that the duties proclaimed on this date . . . shall 
be applied only to articles the growth, produce, or manufacture of the 
countries hereinafter designated . . . in the numbered section below. 
. . . (Italics ours.) 


Union of Soviet Socialist Republics 


In their brief, counsel for appellant, taking the proclamation of the agree- 
ment with Sweden as typical, turn to its text as distinguished from its 
schedule, and quote therefrom in extenso. 

The matter quoted is summarized in the brief as follows: 


We invite specific attention to the fact that the preamble quoted 
above refers to both duties and “other import restrictions of the United 
States,” and that Article 9 as quoted above refers both to “the tarif 
advantages and other benefits” which are granted by the United States 
to Sweden, and that the final action taken by the President is to pro- 
claim the said agreement, including the schedules, to the end that the 
whole and every part thereof may be observed and fulfilled. 

The principal parts other than the schedules are those parts of Article 
I which contain the provision for unconditional and unrestricted most- 
favored-nation treatment in all matters concerning customs duties and 
subsidiary charges of every kind. We submit that under the terms of 
that proclamation coal from Sweden would clearly be entitled to entry 
free of tax so long as coal from Canada or any other country was so 
entitled. We submit that the learned court below fell into error when 
it held (Record, pp. 63 and 64), that the benefits accruing by virtue of 
the most-favored-nation clause are independent of and have no relation 
to tariff advantages or disadvantages embodied in proclaimed modifica- 
none of duties and other import restrictions to which Section 350 (a) (2) 
applies. 


It seems to us that in the foregoing argument appellant seeks to be 
embraced within the purview of the Trade Agreements Act of June 12, 1934, 
supra, the most-favored-nation treatment, although that is not therein 
mentioned. 

Assuming that in every instance full authority existed for including within 
the agreements and proclamations thereof, the most-favored-nation clause, 
the fact remains that nothing is found in any agreement or proclamation, or 
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in any letter accompanying any proclamation, any expression which, in our 
opinion, would justify a holding that the most-favored-nation treatment 
has been extended to Russia. By the terms of the Act of June 12, 1934, 
supra (even without reference to the agreement with Russia of July 13, 
1935), products from Russia, in the absence of discrimination, would appear 
to be admissible at the same rates of duty as the products of those countries 
with which trade agreements have been made and proclaimed, and the Presi- 
dent, evidently finding no discrimination on the part of Russia, has so de- 
clared in the exercise of his authority under the law, but we are unable to 
find where the authority has been exercised in a manner leading to the 
result for which appellant contends. It is not found where the Executive 
has done anything more than extend to the products of Russia the rates of 
duty or tax proclaimed in schedules embodied in the trade agreements with 
other countries, a matter provided by the statute under which the proclama- 
tion and letters were issued. 

So far as the contention respecting the application of the provision in 
Section 601 (a) that: the tax shall be imposed ‘‘unless treaty provisions of 
the United States otherwise provide,” we do not feel that coal from Russia 
comes within the limitation. It is not insisted that the notes which were 
exchanged constituted a treaty in the usual sense of that term, but it is ar- 
gued on behalf of appellant that they constitute a treaty under the doctrine 
announced by the Supreme Court in the case of B. Altman & Co. v. United 
States, 224 U. S. 583. We do not deem it necessary here to determine this 
question since, in our view, the notes do not embrace the subject-matter 
here involved. 

Our views, and the reasons therefor, with respect to the fifth contention of 
appellant, to the effect that, in any event, the coal entered on March 5, 1936, 
is entitled to admission without payment of the tax, have been sufficiently 
indicated to require no further discussion. | 

We find no error in the decision of the United States Customs Court and 
the judgment appealed from is affirmed. 
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Elihu Root. By Philip C. Jessup. New York: Dodd, Mead & Co., 1938. 
2 vols. pp. xi, 563; vii, 586. Appendices. Bibliography. Index. 
Illustrated. $7.50. 


As early as 1930 the publishers inquired whether Mr. Root would give 
Professor Jessup permission to write his biography. Mr. Root replied: 
“You may say to your publisher that if any sort of book is to be written 
about me after my death you are my choice to be the writer of it and my 
family whom you know so well will help you all they can.” This work, 
therefore, may be considered the official biography of the man who for a 
generation played a large part in developing the domestic and foreign 
policies of the United States and more than once by so doing deeply in- 
fluenced the policies of other great Powers. 

The early chapters give an adequate account of his ancestry, childhood 
and youth. His mother’s grandfather was John Buttrick who commanded 
the Americans at Concord Bridge in 1775 and gave the order for the “shot 
heard round the world.” His father was Oren Root who spent the greater 
part of his life as a professor in Hamilton College, at Clinton, N. Y., where 
Elihu Root was graduated in 1864, at nineteen years of age. He taught for 
a year at the Rome Academy, a few miles from his home, and then went to 
New York, where he entered the New York University Law School and 
supported himself by teaching in a fashionable school for girls. In 1867 
he received the degree of Bachelor of Laws, after which he obtained a place 
with the leading law firm of Mann & Parsons, serving his apprenticeship of 
one year without pay. After two years of moderately successful practice 
with a young friend, he formed new affiliations, and the frm of Compton 
& Root was established, which was prosperous from the beginning. 

This is not the place, even if space would permit, to follow the author 
through two hundred pages devoted to the years in which Root became one 
of the most sought-after lawyers at the American Bar and a leader in New 
York City and State politics. He had won a national reputation and had 
reached the age of fifty-four years when he was offered a place in President 
McKinley’s Cabinet. He himself tells the story, doubtless much abridged, 
of his appointment. It was in July, 1899. Root was at his summer home: 


I was called to the telephone and told by one speaking for President 
McKinley, “The President directs me to say to you that he wishes you 
to take the position of Secretary of War.” I answered, “Thank the 
President for me, but say it is quite absurd. I know nothing about 
war, I know nothing about the army.” I was told to hold the wire, and 
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in a moment there came back the reply, “President McKinley directs 
me to say that be is not looking for anyone who knows anything about 
war or for anyone who knows anything about the army; he has got to 
have a lawyer to direct the government of these Spanish islands, and 
you are the lawyer he wants.” 


So the lawyer who “knew nothing about the army” took over the depart- 
ment, reorganized the army, created the General Staff, suggested the 
establishment of the Army War College at Washington, and brought about 
several much-needed reforms in the office work of the War Department. 
He “knew nothing about war,” but he had to raise and equip a large force to 
put down an insurrection in the Philippines, and later send a part of the 
reorganized army from Cuba, Panama and the Philippines to take part in 
_the international expedition for the relief of the legations in Peking which 
were besieged by the Boxers. 

His greatest work, however, was that which President McKinley had 
intended. He did establish in Cuba a government for a new and independent 
member of the family of nations, though under the plan devised by Root 
and known as the Platt Amendment to the Army Appropriation Bill, Cuba 
was and remained until recently something like an American protectorate. 
Root selected General Leonard Wood to conduct the military government in 
Cuba until a constitution should be adopted, and when it was all over he 
said: “I knew what was going on; and I feel under a debt of the greatest 
gratitude to General Wood for what I think is one of the most conspicuous 
and meritorious pieces of work ever done by an American.” 

It was characteristic of Root to give the whole credit to General Wood, 
‘but the policy was mapped out by Root in consultation with Wood before 
he left Washington to assume command in Cuba. 

Root’s task in the Philippines involved more than problems of law and 
government. The Filipinos were in insurrection and an important minority 
in the States was demanding that we withdraw from the islands and leave 
them to the natives. A commission headed by Jacob Gould Schurman, 
President of Cornell University, was sent to investigate. On the basis of 
their report the Second Philippine Commission, of which William Howard 
Taft was chairman, was sent out with instructions prepared by Root which, 
Professor Jessup says, ‘form the most important single document in Ameri- 
can colonial history.” It was the framework within which the civil govern- 
' ment of the Philippines was to be formed. It secured to the Filipinos all 
the guarantees of our Bill of Rights except trial by jury and the right to 
bear arms. Written by Root, issued by the President as Commander-in- 
Chief, afterward adopted by Congress, it was declared by that body to be 
part of the Constitution of the Philippine Government and the charter of 
the liberties of the Filipino people. 

Six days.after Root became Secretary of War a hurricane with floods and 
a tidal wave devastated Porto Rico. Thousands of lives were lost and many 
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thousands more were left destitute. At Root’s orders rations bought for 
the army were distributed, but the appropriations for the army were not 
sufficient and Congress was not in session to make further appropriations. 
Mayors and Governors received telegrams from the Secretary of War 
setting forth the needs, and responses were generous. An increased market 
in the States for Porto Rican products would help. Root suggested the 
plan afterward adopted in the Foraker Bill which provided that 85 per cent. 
of the tariff levied on these goods be remitted and the remaining 15 per cent. 
be applied to Porto Rico until the revenues of the island should make it 
self-supporting. The government of the island was transferred to the civil 
authorities May 1, 1900, having been under Secretary Root’s authority for 
only nine months. 

Root continued as Secretary of War when Theodore Roosevelt succeeded 
McKinley as President. It was in this Administration, after the inflow of 
lawless persons following the discovery of gold, that the Alaska Boundary 
question became troublesome. After some difficulty, a treaty was signed 
which provided for a tribunal of six “impartial jurists,” three from each 
country, to determine the boundary. Roosevelt appointed Root, Senator 
Lodge and former Senator George Turner, and Sir Wilfred Laurier expressed 
the opinion that these were hardly “impartial jurists.” No change was 
made, and two Canadians were appointed who seem to have been as little 
impartial. Lord Alverstone, Lord Chief Justice of England, was the third 
British member. At the sessions of the tribunal in London the evidence was 
examined and arguments heard. Certain minor claims of the Americans 
were disallowed, but on the important points Lord Alverstong voted with 
the three Americans. His Canadian colleagues refused to sign the award 
and issued a violent protest. Lord Alverstone replied in a speech at a 
dinner in London: “If, when any kind of arbitration is set up they don’t 
want a decision based on the law and the evidence they must not put a 
British judge on the commission.” Root’s comment in a letter to a friend was: 
“I am glad to get out of the Alaska Boundary business alive and without 
discredit.” 

Before he sailed for London on the Alaska mission Root had sent the 
Presidént a formal letter of resignation from the Cabinet. He went back 
to the practice of law in New York, but in about eighteen months, upon the 
death of John Hay, Roosevelt appointed Root Secretary of State, and he 
assumed his duties in July, 1905. Our author dismisses the Moroccan con- 
ference at Algeciras in a few paragraphs, saying that Root was rather dubious 
about American participation in it but the matter was so far advanced before 
he became Secretary of State that “there was nothing for Root to do about 
it except to carry on the details and to exercise his usual restraining influence 
on Roosevelt.” 

Other matters of more immediate interest to the United States demanded 
Root’s attention. It was through his successful négotiations with the Rus- 
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sian Ambassador at Washington that the date for holding the Second Peace 
Conference at The Hague was changed to avoid conflict with the Pan Ameri- 
can Conference at Rio de Janeiro. Several of the South American Republics 
which had not been represented at the First Hague Conference now wished 
to send commissioners and would need the same men for both conferences. 
Root attended the Rio de Janeiro Conference. His presence and the ad- 
dresses he made there and in Uruguay, Argentina, Chile, Peru, Panama, 
Colombia and Mexico did much to overcome the unfavorable sentiment in 
those countries toward the United States, and the friendly spirit he mani- 
fested then continued and helped in some difficult situations while he re- 
mained in office. 

In accepting the program for the Second Peace Conference which Russia 
had submitted with the call, the United States reserved the right to bring up 
two subjects not included in the call; the limitation of armaments and a 
declaration against the forcible collection of contract debts, commonly 
known as the Drago Doctrine. Root expected the armament question to be 
shelved, but he had said, “no results can possibly be obtained without a 
number of failures, . . . failures are necessary steps towards success and we 
might as well go ahead and meet them.” It was brought up by England, 
formally endorsed by Choate as head of the American delegation, and then 
dropped. The Drago Doctrine was approved, but with a statement that 
the provision was not applicable if the debtor state refuses arbitration or 
fails to carry out an award. This was a step in advance but was not satis- 
factory to Drago and the other Latin Americans. 

Root’s chief interest was in plans for the peaceful settlement of interna- 
tional disputes. He instructed the American delegates that it should be 
their effort to bring about the development of the tribunal created by the 
First Hague Conference into a permanent court; arbitration is frequently 
diplomatic compromise, while a court would be expected to decide questions 
of fact and law upon the record before it under a sense of judicial respon- 
sibility. Root hoped that the judges of the proposed court might be selected 
in such a way as to take into account not only geographical considerations but 
also, which was of more importance, the principal legal systems of the world. 
It was obvious that the court membership could not be large enough to con- 
tain one from each country of the world, and the small and large countries 
could not agree on a method of selection. After the creation of the League 
of Nations in 1920 Root did work out the plan which was adopted and re- 
sulted in the creation of the Permanent Court of International Justice. A 
general treaty of arbitration was completed, but the Senate ratified it with 
the reservation which provided in effect that in every case the special agree- 
ment in which a specific case is stated for submission to an arbitral tribunal 
must be submitted to the Senate for its advice and consent. This was not 
satisfactory either to Root or to President Roosevelt, but Root advised the 
President to take what he could get rather than wait for the unattainable. 
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In pursuance of the principles of this treaty, a general treaty of arbitration 
with Great Britain was signed in April, 1908, and under that general treaty a 
special treaty for the arbitration of the North Atlantic Coast Fisheries dis- 
pute was signed on January 27, 1909, which was the day on which Root’s 
resignation as Secretary of State went into effect. Knowing the trouble- 
some and even dangerous situations which this unsettled question had some- 
times brought about, and with the purpose of studying it on the ground, 
Root, before he assumed the duties of Secretary of State, made a visit to 
Newfoundland and Labrador to investigate. During his term of office this 
dispute was the subject of much diplomatic correspondence, and now he had 
brought it within sight of a permanent and satisfactory settlement. The 
case was not argued before the Court of Arbitration at The Hague until 
1910, when Root had become a member of the Senate. President Taft asked 
Root to act as senior counsel, which he did. When the award was made the 
newspapers were inclined to regard it as a British victory, but Joseph H. 
Choate, who was familiar with the problem when he was American Am- 
bassador to Great Britain, wrote Root: “I must congratulate you on what I 
consider your great success in the arbitration at The Hague. . . . It seems 
tome... that we got all we ought to have and that with all due respect to 
your associates it was your argument that did it.” 

During Root’s years in the Cabinet many important matters involving the 
Far East had to be dealt with, but of all the policies followed while he was 
Secretary of State, our author says, these were least distinctively his own. 
As Secretary of War he had to deal with complications arising out of the in- 
ternational expedition for the relief of the legations, and later, when he was 
Secretary of State, the anti-Japanese agitation in California gave rise to 
more serious difficulties. Japanese immigration was the underlying cause, 
but the feeling was manifested in an order of the San Francisco Board of 
Education in October, 1906, providing for the segregation of Japanese chil- 
dren in the public schools. Japanese resentment was the more intense be- 
cause the California statute under which the school authorities were acting 
authorized the exclusion of “children of filthy or vicious habits... or 
children of Chinese or Mongolian descent.” Telegrams were sent by the 
authorities in Washington to the San Francisco School Board and to the 
Governor of California urging that no steps be taken pending negotiations 
with Japan. The negotiations continued for several years and included the 
whole question of Japanese immigration. The situation at times seemed 
dangerous. Ambassador Tower in Germany confirmed the report that the 
European Foreign Offices were convinced that Japan and the United States 
would soon be at war, but Root wrote to Roosevelt, “I am convinced that 
our European friends are over-excited. I think the tendency is toward war 
—not now butin afew years.” It was as difficult to deal with the California 
authorities as with the Japanese, but at last the Board of Education rescinded 
its discriminatory order concerning Japanese children, the immigration 
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question was quieted for several years by the famous Gentlemen’s Agree- 
ment. Then a general treaty of arbitration was signed and the Root- - 
Takahira agreement concerning the peaceful development of commerce in 
the Pacific, reciprocal respect for the territorial possessions of each other and 
the integrity of China and the open door established for some years friendly 
relations between the two countries. 

Mr. Root resigned from the Cabinet, and ceased to be Secretary of State: 
on January 27,1909. Seven weeks later he took his seat in the Senate where 
he became at once a member of the Committee on Foreign Relations, He | 
continued, of course, to take a deep interest in foreign affairs, but he was not 
always in sympathy with the policies of his successor, Philander C. Knox, 
even when he felt under obligation to support them. In the last two years 
of his service in the Senate he was a member of the minority party. He 
supported President Wilson in voting for the repeal of the law which ex- 
empted American ships from the payment of tolls in the Panama Canal, but 
he opposed the Administration bill which would have authorized the pur- 
chase of German merchant ships which had taken refuge in American har- ‘ 
bors. His six-year term in the Senate expired in 1915, two years before the 
United States entered the war. He was ardently “pro-ally’’ but so long 
as he was in the Senate he observed the proprieties by not saying so publicly. 
Afterward, and while hostilities continued, he exercised his great influence 
on public opinion in support of energetic prosecution of the war. President 
Wilson asked him to head the American mission to Russia. He accepted, 
but recognized the futility of it, and after his return said somewhat severely, 
‘Wilson didn’t want to Aeonit anything. It was a grand-stand play. | 
He wanted to show his sympathy for the Russian Revolution.” 

During the war Root, like many other men, was pondering the possibility 
of a world organization which would make it difficult for any state to wage 
aggressive war, and he had a deep conviction that a world court must be a 
part of such an organization. He was disappointed in the League Covenant 
but saw in it “a great deal of very high value which the world ought not to 
lose.” He considered Article X, which guaranteed the territorial integrity 
of all members of the League, as not an essential part of a league to preserve 
peace but “an independent and indefinite alliance for the preservation of the 
status quo.” He suggested a form of resolution consenting to ratification 
which the Senate might adopt, but his proposal did not satisfy the thirteen 
Republican “Srreconcilables.”” At last, when many additional reservations 
were added and when the vote of November 19 defeated ratification, Root 
still hoped for reconsideration and an acceptable compromise. Another 
vote was taken March 19 which was final. 

In 1919 Sir Eric Drummond, of the organization sass of the League, 
asked President Wilson to suggest an American lawyer to serve on an in- 
ternational committee of jurists to frame a plan for a permanent court of 
international justice. Root declined at the time, but when the invitation 
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‘was renewed after the final vote of the Senate, he accepted. He had tried 

at the Second Peace Conference at The Hague in 1907 to have such a court 
established; he had been instrumental in setting up the Central American 
Court which settled several controversies during the ten years of its existence. 
At The Hague the project had broken down because of failure to agree on a 
method of selecting the judges. It was Root who now proposed a method 
which was acceptable to the members of the League. When the Senate 
consented to the ratification of a treaty for the entrance of the United States 
into the World Court it did so with reservations, and the Council of the 
League called a meeting of experts to see whether, after seven years’ experi- 
ence, it was desirable to make any changes in the Statute of the Court. Mr. 
Root was one of those invited. He consented, and went to Geneva in 1929 
because he saw a chance to make a last effort to bring about American ad- 
herence to the Court. This involved negotiating with the League Council 
instead of with the separate signatory states. Changes were made which 
_ seemed satisfactory, and on his return Root continued to labor with members 
of the Senate throughout the remainder of Hoover’s Administration and that 
of his successor. When the treaty was defeated for lack of the two-thirds’ 
vote it needed, though it had a majority, Root was keenly disappointed. 
He was near his ninetieth birthday, but he still looked to the future, saying, 
“I do not for a moment doubt that the great American majority will yet 
cause their will to be made effective by their government.” 

Between his two visits to Europe on World Court business Root had ren- 
dered valuable service as a member of the Conference of 1921-22 on the 
Limitation of Naval Armament and Pacific Questions. His was a long and 
busy life. He was for seventeen years President of the American Society of 
International Law, for fourteen years President of the Carnegie Endowment 
for International Peace, and more influential in many other matters than can 
be mentioned in this review. No man of his generation in Europe or Ameri- 
ca had a wider influence among the statesmen of the world, and his reputa- 
tion is more likely to increase than to diminish as the years go by. 

Henry W. TEMPLE 


Derecho Internacional Publico. Tomo V. By Antonio S. de Bustamante y 
Sirven. Habana: Carasa y Cia., 1988. pp. 566. Bibliography and In- 
dex. 

This is the fifth and final volume of the distinguished author’s work on 
Public International Law. It is devoted to the Procedure branch of the 
subject. Dr. de Bustamante defines the public international law of pro- 
cedure as the aggregate of principles which regulate through pacific methods 
the protection and defense of external rights and duties and relationships of 
juridical persons which form a part of the international community as well 
as the internal and external individual protection established by interna- 
tional agreements. Under the broad scope of this definition the author 
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proceeds to set forth in orderly sequence each of the recognized procedural 
measures and processes thereunder designed to bring about the composition 
of differences and settlement of disputes among states, short of war and those 
lesser measures of force or threats of force treated separately by him in 
Volume IV as a part of public international penal law. 

Each of the conciliatory measures of procedure (as distinguished from 
adjudication. measures) is covered by a separate chapter. This portion of 
the volume includes chapters on good offices, mediation, commissions of 
investigation, commissions of conciliation as developed prior to the insti- 
tution of the League of Nations and additional conciliatory machinery 
provided by the League Covenant, as well as the consultative system estab- 
lished for the members of the Pan American Union by the Buenos Aires 
Peace Conference of 1936. In explaining the approved procedure under 
each of these methods of approaching the solution of international differ- 
ences, the author gives due credit for what has been accomplished by their 
utilization, with the consent of the disputants. However, he points out 
that only the Covenant of the League of Nations goes so far as to provide 
practical methods and machinery for taking conciliatory steps without the 
consent of the nations in dispute, and he expresses grave doubts of the gen- 
eral effectiveness of the inter-American consultative system set up at Buenos 
Aires for a like purpose, due to lack of a positive mandate and definite 
methods of procedure. 

The field of special and general arbitration as affording voluntary and 
occasional methods of obtaining settlement of international disputes and 
the arbitral rules of procedure are dealt with in considerable detail by the 
author, as developed both before and since the establishment of the Per- 
manent Court of Arbitration at The Hague. The six final chapters are de- 
voted to the procedure of the Permanent Court of International Justice. 
After explaining the court’s organization, composition and jurisdiction, 
Dr. de Bustamante most carefully conducts the reader through each of the 
steps of procedure, both written and oral, which carry and accompany a 
case on its course through the operative machinery of the court from the 
time of its submission to its final disposal. The author’s long experience on 
the World Court bench has enabled him to explain in detail these processes 
in a most interesting and understanding way which the reader can readily 
follow and appreciate. 

The present volume on Procedural Law follows the four volumes already 
completed by the author on Constitutional, Administrative, Civil and 
Penal Public International Law and brings his comprehensive work to a 
close. The writer has been privileged to read these volumes as they have > 
appeared from the press in the Spanish language and to review them for this 
JOURNAL. He believes that any reader, whether he be a specialist or general 
reader, will be impressed with the author’s exhaustive research, discriminat- 

1 Vol. 29 (1935), p. 168; Vol. 31 (1937), p. 157; Vol. 32 (1938), p. 621. 


BOOK REVIEWS 407 


ing collection and appraisal of conflicting opinions of writers from all parts 
of the world, and his masterful, scholarly and most interesting presentation 
of both the theoretical and practical aspects of all phases of the various 
subjects with which he deals throughout each of the volumes. The pages 
of these books record the thought and experience of a life-time of a great 
scholar, teacher, lawyer and judge, and the translation already begun in 
French ? should be carried forward into other tongues, for the legal litera- 
ture of no language can be said to be complete without the enriching in- 
fluence of this most important contribution to the field of public international 
law from the pen of Dr. de Bustamante. H. MILTON CoLviIn 


The Dominions as Sovereign States. Their Constitutions and Governments. 
By A. Berriedale Keith. New York and London: Macmillan Co., 1938. 
pp. xlvi, 769. Index. $6.25. 


The British constitutionalist pursuing developments in the Dominions 
reminds one inevitably of the proverbial mother hen with her flock of duck- 
lings. Professor Keith keeps in close touch with the perilous wanderings of 
each, but the effort is beginning to tell. Somewhere in the Commonwealth 
something startling is always happening, and the patchwork composition in 
several parts of this latest volume shows clearly the strain of catching the 
most recent change before going to press. Moreover, the cherished doctrine 
of the indivisible Crown is strained to the bursting point with the necessity 
of swallowing new and monstrous anomalies. Professor Keith is troubled, 
not to say annoyed, and his impersonal narrative of events is varied by sharp 
judgments on governments and living politicians. e 

The treatment of the supremely important issue of the unity of the Com- 
monwealth in war is halting, confused and self-contradictory. The author 
insists on discussing Dominion neutrality as though it were essentially a 
question of the prerogative. The proper, traditional machinery for declara- 
tions of peace, war, and neutrality is lacking, except possibly in the case of 
South Africa and Eire. Yet he admits that the effect of a British declara- 
tion of war might be nullified, as far as any given Dominion is concerned, by 
a statute of that Dominion. Surely the resulting position of that Dominion 
would be one of continued peace, unless it were forced into war by the re- 
fusal of the other belligerent to treat it as a neutral. It would appear, then, 
that since the Balfour Report and the Statute of Westminster, the statute of 
a Dominion calling upon its government to declare and implement neutrality 
could not be held ultra vires. If that is so, the constitutional power of 
neutrality already exists. The exercise of the power may be impeded by 
extra-constitutional arrangements, such as the agreements believed to exist 
for the use of Halifax and Esquimault by the British Navy. In this con- 
nection Professor Keith presents us with an interesting paradox. Declaring 


? See Vol. 31 (1937), pp. 368, 750. 
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that a promise by a Dominion-not to fulfil its obligation to Great Britain in 
the matter of war-time use of its ports might secure a recognition of neutral- 
ity from the other belligerent, he says that this would “plainly mean a revolt 
by the Dominion.” The title of his book may well justify the reader in ` 
demanding further analysis of this new concept of revolt by a sovereign state. 

As far as foreign Powers are concerned, the present situation would seem 
to justify either acceptance or rejection of the belligerency of a Dominion on 
' declaration of war by Great Britain. Their legal advisers would find cogent 
arguments for either course in the historical relationship and in the differ- 
ences of opinion among British lawyers. To make the recognition of 
neutrality mandatory rather than optional, Dominions wishing to achieve 
` this result would be well advised to issue statements repudiating automatic 
implication. Such statements would in the reviewer’s opinion become bind- 
ing upon foreign Powers either by their own acknowledgment or by tacit or 
express concurrence on the part of Great Britain. 

Quarrel as we may, however, with Professor Keith’s doctrines, it would 
be ingratitude not to acknowledge his service. - Like its many predecessors, 
this book is a mine of useful information. P. E. CORBETT 


System der Philosophie des Staates und des Volkerrechts. By Karl Petra- 
schek. Zurich and Leipzig: Verlag für Recht und Gesellschaft, 1938. 
pp. vill, 664. Index. 


There can be no doubt that the author, a at the University of . 
Munich, has put into this big volume much labor, much conviction and 
much pride. It is, therefore, an unwelcome and ungrateful task if the 
reviewer, in deference to truth, is forced to state that the study of this book 
leaves the reader dissatisfied both as to form and as to contents. As to 
form: The study of this work is a hard job. The author lacks the artistic 
quality of building up his ideas in a clear and esthetically satisfactory way. 
Moreover, the style is not good. The sentences are sometimes nearly a 
page long, extremely involved, long-winded, diffuse. And this, we hasten 
to add, is no fault of the German language, but the responsibility must be 
the author’s. “Le style c'est Phomme,” say the French. As to contents: 
By far the greater part of the work is devoted to a system of the philosophy 
of the State: metaphysics of the general idea of the State, metaphysics of 
the special idea of the State, philosophy of State-ethics, and—taking the - 
lion’s share in space—the sociology of the State. As this JOURNAL is not 
devoted to these fields of research, it is not intended to go here into any. 
details. 

It is only necessary to say a few words about the general attitude of the 
author, because this attitude influences, of course, his attitude toward inter- 
national law. There can be no doubt that the author is fundamentally an 
adherent of natural law as the ethical foundation of positive law, so that 
positive law which is in contradiction to fundamentals of ethics is to him 
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not only bad law, but no law at all. The author is inspired throughout by 
the philosophy of Catholicism, by a spirit of universality, and he is, there- 
fore, certainly not a National Socialist. But-—-and this is the principal 
weakness of the book—he does not dare to say so openly. Every statement 
written down along lines of Catholic thinking is at once qualified and weak- 
ened by taking half of the statement back, in deference to the official state 
ideology. The author evidently tries to voice his conviction and yet to 
protect himself by half-hearted indorsement of current political dogmas and 
copious quotations from the books and speeches of the recognized leaders of 
National Socialism. In consequence, the book fluctuates between the time- 
less philosophical and the accidental political, between philosophy and 
politics. Hence its hybrid character: it oscillates between two dogmas, 
two orthodoxies, two religions. Convinced National Socialists certainly will 
condemn the book strongly; Thomistic thinkers will not be satisfied. 

In this big volume stand a few pages (pp. 495-536) devoted to the philoso- 
phy of international law, a topic which is quite unnaturally brought into a 
philosophy of the state. What the author really opposes to the single state 
is the Catholic Church, which is not only a person in international law, 
but a real world community on a personal basis, with fundamental rights of 
its own anchored in natural law. As to international law, the author dis- 
cusses the so-called fundamental rights of states, the general principles of 
law, the problem of the subjects of international law and of the relations 
between municipal and international law. These pages are more or less 
insignificant. The author lacks the authority to speak on these topics. 
He knows little of the positive law and less of the corresponding literature. 
It is significant that he never mentions the work of Verdross, who has devoted 
many years as a protagonist in research in the general principles of law, 
whose treatise on International Law (Berlin, 1937) is by far the greatest work 
on international law as a whole in German, and whose doctrine, by the way, 
is built up on a Catholic basis. Joser L. Kunz 


, Soviets in the Arctic. By T. A. Taracouzio. New York: Macmillan Co., 
” 1938. pp. xvi, 563. Index. $7.50. 


Although the Soviet penetration into the Arctic is now a definite economic 
and political program in the U.S.S.R., the outside world has remained largely 
uninformed with respect to this remarkable advance. The present work fills 
this want in supplying a thorough and objective study of the history of polar 
exploration in the Soviet Arctic, of the agencies which have been created for 
its economic exploitation and political organization, and of the international 
problems which arise from this development. The author rightly points out 
that the Soviets’ achievements in the Arctic must be evaluated in relative 
terms, and that any just appraisal of the results which have been attained 
can be measured only by reference to the progress which had been made 
during the imperial régime. Adhering constantly to this standard of 
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judgment, he concludes that even the partial fulfillment of the grandiose 
Soviet plans for the conquest of the Arctic is to be classed as “one of the 
outstanding achievements of the post-War period.” 

To the readers of this JOURNAL the sixth chapter on the “International 
Significance’’ of the Soviet advance will be of greatest interest. The sector 
theory of jurisdiction as formulated by such writers as Korovin, Lakhtin and 
Breitfus is thoroughly examined, and the juristic, historical and pragmatic 
arguments which have been urged in its behalf are critically analyzed. It 
is the author’s conclusion that the sector principle has no foundation in 
positive international law, but that it might profitably be adopted since 
it would afford a reasonable solution of territorial claims and would involve no 
change in the status quo. The claim of certain Soviet theorists that the sector 
principle removes the Arctic Ocean from the high seas is rejected as contrary 
to international law and as in excess of the claims of the Soviet Government 
itself. The economic development of the Arctic and the growing strategic 
importance of the northern route to the Pacific have rendered international 
action urgent, if friction between the interested nations is to be averted. 
The author suggests the calling of an international conference which might 
secure agreement upon the principle of “terrestrial attraction” with the 
understanding that in the several sectors the sovereignty over land discov- 
ered or to be discovered is in the respective subjacent Arctic states, while 
the water areas, irrespective of congelation, and the air space above them 
should remain subject to the rules established by existing international law. 

In a brief review one cannot convey an adequate impression of the studied 
objectivity.and the conscientious scholarship which have gone into the mak- 
ing of this book. The full bibliography of 43 pages suggests that everything 
of value upon the subject has been consulted. Thirty-four appendices 
contain English translations of the relevant official documents, and seven 
maps enable the reader to visualize the progress of the Soviet advance. 

LAWRENCH PRiEvss 


Creation of Rights of Sovereignty through Symbolic Acts, 1400-1800. By 
Arthur S. Keller, Oliver J. Lissitzyn, and Frederick J. Mann. New York: 
Columbia University Press, 1938. pp. x, 182, Index. $2.50. 

The value and importance of this book are not to be measured by its size. 
It is the fruit of a seminar in International Law at Columbia University and 
the joint effort of three of its members. It was not the purpose of the au- 
thors to examine the legal and political theories as to symbolic possession, but 
rather to examine the practice of the colonizing states of Europe during the 
four centuries of discovery in making use of symbolic acts in order to effectu- 
ate territorial claims not as against native rulers (such would have been con- 
trary to the concept of terra nullius), but as against other European and 
Christian states. These practices have been grouped as Portuguese, Span- 
ish, English, French, Dutch, and even, in the later period, Russian. It'is 
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not always easy to see whether the act, such as the setting up of a cross, with 
or without the arms of the claiming sovereign, is symbolic of the animus 
imperii, or possidendi, or merely evidentiary as to the physical taking of 
possession, if indeed it is possible always to draw such a distinction. Was, 
for instance, the handing of a twig, or a clod of earth by the feoffor to the 
feoffee irrebuttable evidence of livery of seisin, or symbolic of such livery? 
Probably in origin it was the former, the symbolic quality being a later and 
refined development, from crass literalness to more abstract content. 

The authors have examined many contemporary accounts of Jandfalls and 
of taking possession and are able to deduce from these a number of impor- 
tant conclusions: first, that mere discovery of land never was regarded as 
providing an adequate basis for title over terra nullius. The doctrine of 
“effective possession” has its beginnings with the era of discovery, but, 
second, the symbolic act, of whatever character, was generally regarded as 
wholly adequate to the establishment of territorial title. Nevertheless, this 
symbolic act failed usually to determine the limits of the area acquired, and, 
finally, prior authorization of the sovereign was not regarded as essential to 
the validity of title to terra nullius acquired by symbolic act. 

The brief essay might have been expanded into a sizeable volume. As it 
is, it is a good piece of work, informing and suggestive. There is a good 
bibliography which might well have included Von der Heydte’s article in 
this JOURNAL, Volume 29 (1935), pp. 448-471. J. S. REEVES 


Tratté sur les Fonctions Internationales des Consuls. By J. Irizarry y Puente. 
Paris: A. Pedone, 1937. pp. vi, 484. Fr. 100. 


Since the classic treatise, Manuel des Consuls, written by Alex de Milnitz 
over a century ago, nothing comparable to the present study has been done 
in any country orin any language. It is to be regretted that it is not avail- 
able in English, the language in which it was written, as well as in the present 
French translation. The volume is an outgrowth of the excellent brief 
treatise written by Professor Puente in 1926 entitled The Foreign Consul, 
His Juridical Status in the United States. 

In preparing this study Professor Puente has studied the laws, treaties, 
judicial decisions and public documents of approximately 45 different coun- 
tries. He has also consulted the principal secondary sources of many of 
these countries. As regards the juridical status of consuls and their inter- 
national functions, the treatise would seem to be exhaustive as far as it 
can be obtained from published records. The only source left unexplored 
by the writer is that which might have been supplied by the consular 
officer. 

The work begins with a chapter devoted to the definition, classification, 
nomination, and admission of consuls. The second and third chapters, 
which cover the juridical status of consuls and their privileges and immuni- 
ties, are particularly well done. The fourth chapter discusses the powers 
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and duties of seuss and the last covers briefly the. formalities of the termi- 
nation of the consular status. l 

One wishes that those functions of the consul which pertain to nationality 
_and immigration might have been included. Although it might be argued 
that these functions are not strictly international, certainly the functions 
of a consul in issuing and viséing passports is one of the very important duties 
of American consulates in all parts of the world. Furthermore, the legal 
developments of the recent case of John Strachey might well have become 
the material of a critical international incident. 

The volume is so complete and satisfactory within the scope which the 
author has set for himself that it is to be hoped that an English edition, 
including a bibliography and index, both lacking i in the present edition, will 
_be forthcoming i in the near future. GRAHAM STUART 


Az Allam Nemzetközi Felelossége (The International Responsibility of the 
State). By Stephen Kertész. Budapest: Grill Károly Publishing Co., 

1938. pp. xxiv, 298. : 

During the greater part of the post-war era, international law was a 
sadly neglected subject in Hungary; for many years, the chair of interna- 
tional law at the University of Budapest was vacant. But recently there 
have appeared some notable Hungarian contributions to the literature in 
this field. This competently .written monograph on the international 
responsibility of states, the first volume of the contemplated serial publica- 
tion of the International Law Seminar of Budapest University, is a further 
evidence of increasing interest in scientific study of international law. 

The subject treated in this book, written in the Hungarian language, 
is somewhat narrower than the title would imply, although it finds some 
support in general usage. Dr. Kertész deals with responsibility for injury 
to alien private persons or property rather than with the general problem 
.of state responsibility. After outlining the history of the principle and the 
sources of international responsibility, he examines successively what entity ` 
must shoulder the responsibility, responsibility for acts committed by 
organs of the state, liability for wrongful acts committed by groups opposing 
the authority of the state and the means whereby international responsi- 
bility is established and claims are enforced. The author’s conclusion is 
that the deficiencies in international practice could be remedied through 
the systematic development of arbitration. 

In his treatment, Dr. Kertész follows more the Anglo-American than the 
Continental method. While he considers the views of text-writers, the 
practice of states and decisions of international courts, arbitral tribunals 
and claims commissions are his primary sources. Due consideration is 
given to the work of the Hague Codification Conference of 1930 and to the 
relevant Draft Convention of the Harvard Research in International Law. 
Occasionally, collateral issues (e.g., the effect of post-war treaties on the 
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legality of war as a device for the enforcement of international claims, 
pp. 235-246), are subjected to disproportionately detailed analysis, inter- 
rupting the otherwise logical development of the main theme. But in 
every other respect the book bears the imprint of Dr. Kertész’s familiarity 
with the topic, his intimate knowledge of the relevant European and Amer- 
ican literature and his understanding of the practical problems involved, 
—an understanding acquired by years of experience while he was associated 
with the Hungarian Government’s Office for the Mixed Arbitral Tribunals 
established under the peace treaties. Francis DEÁK 


De Invloed van Oorlog op de Geldigheid van Verdragen. By L. Erades. Am- 
sterdam: H. J. Paris, 1938. pp. xiv, 402. Index. 

In this study Dr. Erades traces historically the influence of war upon the 
validity of treaties. He reasons that there exist nine possibilities as to the 
way in which war may affect treaties. War may abrogate the whole treaty, 
leave the treaty unaffected, suspend the validity of the whole treaty, suspend 
the execution of the treaty, abrogate part of the treaty and leave the remainder 
intact, abrogate certain articles and suspend the validity of the others, abrogate 
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certain articles and suspend the execution of the others, leave some articles ° 


unaffected, abrogate others and suspend the remaining articles either as to 
binding force or execution. The materials for his examination he found in 
the purpose of the parties, the conduct of the belligerents during war, peace 
treaties and declarations of diplomats, statesmen and court decisions in 
peace time. | 

For his purpose he groups the wars of modern history into the following 
periods: the wars before 1792, from 1792 to 1815, from 1815 to 1871, from 
1872 to 1914, the World War of 1914-1918, and the wars since the World 
War. At the conclusion of the examination of each period Dr. Erades- com- 
pares the actual practices with the doctrines of the publicists of the same 
period. He finds little correlation between doctrine and practice. Before 
1792 practice was more advanced than theory. The publicists of this period 
were less favorably disposed to the continuation principle than practice. 
Toward the end of the third period doctrine had caught up with practice. 
In none of the periods did the conclusions of the writers rest upon a careful 
examination of the facts. Most writers viewed the question too simply or 
dealt with it too fragmentarily. 

Dr. Erades concludes from his research that there is not and has never 
been one general rule “indicating the effect of war upon treaties,” and that 
“there is certainty only for some groups of treaties.” The law governing 
the effect of war on treaties has developed with the international law of 
treaties. At the beginning of the nineteenth century there were only a 
few customary rules on the subject. Upon the basis of his investigation 
through the World War and up to the present, Dr. Erades formulates eight- 
een rules of positive law, four of which were established by the World War. 
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He rejects the view held by many writers that all treaties of a political 
character are terminated by war. Every treaty, he contends, has to some 
extent a political nature and there are some treaties of a pronounced political 
character which are not annulled by war. In view of the mcreasing regula- 
tion of certain phases of international life by means of multilateral conven- 
tions, the most significant rule which emerges from his investigations is that 
the effect of war is not’ to annul such a convention between belligerent sig- 
natories but merely to suspend it. 

This is an excellent study of its kind. It, however, suggests another study 
of greater significance, namely, the effect of the trends and new rules upon 
the legal nature of war. A. VANDENBOSCH 


Das Mandatsrecht in den deutschen Kolonien. Quellen und Materialien. 
By Freiherr von Freytagh-Loringhoven. Berlin and Munich: Duncker 
& Humblot, 1938. pp. lxiv, 845. Rm. 30. 


This book is a real contribution, not as a new interpretation of the law 
of the mandates system, but as a convenient collection of the more important 
source materials on that interesting and difficult subject. The documents 
begin at the inevitable starting point, the Fifth of President Wilson’s 
Fourteen Points. The American note of November 5, 1918, and an extract 
from the memorandum of the Principal Allied and Associated Powers of 
June 16, 1919 (Part 1), precede the text of Article 22 and extracts from the 
documents concerning its drafting. ‘The articles of the Treaty of Versailles 
relating to.the German colonies are then dealt with (Part 2). Parts are 
then devoted to each of the following subjects: (3) allocation of the terri- 

.-tories; (4) the duties of the League under Article 22; (5) the mandates 
(the documents); and (6) the position of the United States. Sections are 
devoted to “special questions” as follows: (1) sovereignty over mandated 
territories; (2) termination of mandate status; (3) disposition of mandated 
territories; (4) annexation of German colonies; (5) placing of a British 
colonial possession under mandate law—Walfish Bay; (6) nationality of 
inhabitants of mandated territories; (7) military status of the mandated 
territories; (8) the extension of international conventions; (9) economic 
equality; (10) financial administration in the mandated territories; (11) the 
Permanent Mandates Commission. 

The documents included are for the most part extracted from League of 
Nations sources, such as minutes of the Permanent Mandates Commission, 
resolutions of the Council and Assembly, communications of Mandatories, 
etc. Most of them are in French. The documentation on all subjects is 
quite inclusive, as is indicated by the fact that the book runs to 845 pages 
of texts. 

The preface and table of contents are given in German, English, French 
and Italian. The preface states the purpose of presenting fully and in a 
scientific manner the source materials for a comprehensive knowledge of 
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the law of the mandates system in theory and practice, particularly as it 
bears upon Germany’s lost colonies. The position is strongly stated that 
the mandates system was founded upon illegality, and that Germany’s 
title to her colonies rests on valid legal foundations which ean only tem- 
porarily be ignored by greedy imperialistic Powers! There is no evidence 
that the selection of documents has been vitiated by this point of view. 
Luruer H. Evans 


Le Conflit Italo-Ethiopien devant la Société des Nations. By André N. 
Mandelstam. Paris: Recueil Sirey, 1937. pp. xx, 577. Fr. 90. 


With his acute analysis of the procedure adopted by the League of 
Nations during the months of September and October, 1935, in the de- 
termination of responsibilities for the outbreak of the Italo-Ethiopian War, 
the learned author of this volume has made an important addition to the 
literature in this field. He addresses himself particularly to the problem 
of determining whether the Italian accusation of injustice and partiality 
on the part of the League was substantiated by the course of events, and, 
if so, whether means may be devised to obviate such miscarriages of justice 
in the future. 

After an examination of the issues raised by the Italian Memorandum 
of September 4, 1935, presenting the entire dispute to the League, and of 
the Preliminary Observations of September 14, submitted in reply by the 
Ethiopian Government, the author arrives at the conclusion that the 
Italian charge that a policy of ‘‘deux poids et deux mesures” had been ap- 
plied, was in fact merited. He contrasts the relatively long periods during 
which League organs had been seized of the Manchurian and Chaco dis- 
putes, with the short period, extending from September 4 to October 7, 
1935, during which the procedure provided for in Article 15 of the Covenant. 
was followed in the Italo-Ethiopian controversy, before the conclusion was 
reached that Italy had become the aggressor. Yet another and even 
grosser injustice, according to the author, was the failure of the Council, 
before accepting the reports of the Committee of Thirteen and the Com- 
mittee of Six which established the fact of aggression, to despatch to the 
zone of threatened hostilities, a commission of inquiry—a failure deemed 
to have been in violation of fundamental principles of impartial procedure. 
Furthermore, before reaching such conclusion, the members of the League 
had neglected to take into consideration the privilege of self-defense which 
had been invoked by Italy, and, on the other hand, had, without warrant, 
applied against her a rigid territorial criterion of aggression. In the light 
of this experience, the author recommends that in future the determination 
of aggression be left exclusively to the Permanent Court of International 
Justice. 

While the League may be liable to criticism (p. 485) for not having 
promptly applied the procedure of Article 15, it might be the subject of 
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doubt whether from such failure it can be concluded that the resulting 
brevity of the period of application of that procedure constituted per se 
an injustice to Italy, inasmuch as that state had, until September 4, de- 
clined to admit the jurisdiction of the League under that article, although 
the contrary position had been adopted by Ethiopia as early as March 17. 
Furthermore, while the failure to send a commission of inquiry to the zone 
of imminent hostilities may have been an objectionable omission on the 
part of the Council, it might be queried whether substantial injustice had 
been done thereby to Italy, if the author’s view is shared that the Italian 
Memorandum was a complete and exact, and the Ethiopian preliminary 
reply an inadequate description of the situation obtaining in Ethiopia and 
of the latter’s relations with Italy and other members of the League (pp. 185, 
218, 224, 516), and if it be recalled that Ethiopia, rather than Italy, had 
requested that such a commission be constituted. 

Had the dimensions of the work permitted, it would have been of interest 
to have the benefit of the author’s observations on the difficult period 
intervening between the voting of sanctions and their removal in July, 1936. 

-JoHN H. SPENCER 


Juristische Personen im Internationalprivatrecht und Fremdenrecht. By 
Guenther Beitzke. München and Berlin: C. H. Beck’sche ERRE 
handlung, 1938. pp. viii, 258. Index. Rm. 10.80. 


For many years, at least since Otto v. Gierke’s fundamental works in the 
sixties of the past century, there have been in Germany and in other coun- 
tries many Works dealing with legal entities in municipal and in interna- 
tional law, their nationality, the conflict of laws and—if they were foreign 
companies—their status as aliens. The author expects to be a university 
professor and teacher of the future generations of jurists of the Third Reich. 
His philosophical principles are of a racial character. For this purpose he 
has to eliminate all non-German racial elements in accordance with the 
orders given by Reich Minister Dr. Hans Frank to the German university 
professors on October 3, 1986. The book is thus intentionally incomplete 
and cannot be authoritative. The author tries, nevertheless, to cover the - 
whole field of conflict of laws and of the status of aliens so far as concerns 
juristic or legal persons. Unfortunately, he confounds both, although he 
blames others for doing so. The Fremdenrecht, purely public law, never 
needs to ask which law is applicable. It operates as cogent law like ordre 
public and prevails always. It is under all circumstances erroneous to say 
that the status of aliens applies only when private international law allows it. 
The conclusion of the author that legal persons have no nationality in the 
technical, but only in an analogous sense, could be accepted, but this theory 
is—as far as private international law is concerned—independent of whether 
the status of aliens treats the legal person as a national. The law of nations 
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has rules directing the status of aliens; it has minimum requirements whose 
violations are at the same time an international offense. 

The conclusion of the author is that municipal law has to be applied when 
the seat is not abroad and that legal personality may in this case be created 
only by the home state; that, therefore, a foreign creation is not recognized; a 
foreign legal personality is recognized only in all other cases, i.e., when the 
seat is abroad. ‘This would be acceptable, but is, however, based on argu- 
ments not taken from private international law, but again from the status of 
aliens, and also on economic and political grounds. 

The book is a medley of private international law and the status of aliens. 
The results are sometimes practical, but not always properly grounded. 
Details are apparently collected with much geal, sometimés even too 
voluminous, as in discussing the legal personality of the Holy See, which has 
seldom been questioned. The control theory of the World War which sets 
aside the nationalité d'emprunt is only dormant, and will be revived in a 
future war. Gnoren M. WUNDERLICH 


Le Droit Privé International Aérien. Exposé systématique et critique. By 
Raphaël Coquoz. Paris: Éditions Internationales, 1938. pp. vi, 328. 
Index. 


This work may be viewed as a survey of the progress thus far achieved in 
regulating by international convention private rights growing out of aerial 
navigation. The field is still in the early stages of development. It is de- 
pendent principally on the Warsaw Convention of 1929 relating to the 
responsibility of the carrier and to the transportation contract; and on the 
two Rome conventions of 1933, relating respectively to the responsibility 
toward third parties and to the attachment of aircraft as a preliminary rem- 
edy. The author elucidates the general scope and content of these treaties 
and adds his own comment, article by article. The texts of the conventions 
are thus spread throughout the book rather than given as single documents. 
The author points out obscurities and contradictions and suggests how the 
texts ought to be amended or supplemented. He also discusses subjects not 
assumed to be covered in the conventions and still in the draft stage. 

In the final portion of the book the author delimits the sphere for unifica- 
tion of air law and discusses conflicts of air laws. He reaches the conclusion 
that no satisfactory solution can be expected without the establishment of an 
international tribunal with appellate jurisdiction for causes arising out of the 
application of conventions relating to private air law. Indeed this was 
proposed at the Fifth International Congress of Aerial Navigation in 1930, 
but nothing came of it. The author remarks sadly, but doubtless quite 
correctly, that little may be expected along this line in view of the present 
international situation. Tempora mutantur, which may express at the same 
time disappointment and hope. ArtTuur K. KUEN 
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L'Islande. Son Statut à travers les Ages. By Aage Gregersen. Paris: 
Recueil Sirey, 1937. pp. viii, 462. Fr. 80.~ 


In this thesis no new sources have been brought to light, nor does the 
author himself make any claim to originality. His modus operandi is to 
follow Arnórsson, where the latter is in agreement with Danish writers; but 
when there is a difference of opinion, he repeats the views of Kn. Berlin, 
which were maintained in the heat of the political controversy between Den- 
mark and Iceland, although they are both obviously wrong and have been 
refuted by all Icelandic writers and those foreign writers on international 
law who could read the Icelandic sources (Maurer, Gjelsvik, Lundborg), and 
by the Government and advocates of Norway when presenting the Greenland 
case at The Hague. He suppresses a mass of original sources regarding the 
legal status of Iceland. Except the oldest ones, as for instance, all reitera- 
tions of and references to Gamlt-sdiimdli through the centuries, amongst 
others, in connection with homage yielded in 1649, the oath of allegiance, 
1662, and about 20 documents from the eighteenth and the beginning of the 
nineteenth century. He suppresses the counter-pledge of the King and the 
letters of the Icelanders, 1662, although the counter-pledge was kept. In 
order to prove that Gamli-sdttmdli was annulled by the oath of allegiance, he 
mistranslates a part of the charter of autocracy. Although Greenland was 
discovered and colonized by Icelanders only (980-986) and although, accord- 
ing to the law books, Grágás and Jónsbók and several other incontestable 
sources, it is an Icelandic colony, the author states without authority that 
Greenland was a separate state. What he says about the adoption of Gamli- 
sdtimdls is mostly incorrect, and the decline of the Icelandic commonwealth 
before 1262, of which he speaks, has no foundation in fact. The Norwegian 
and Danish Councils of State never had any authority in Iceland, nor had 
these Councils as such any place in the constitution of Iceland. When on 
very rare occasions they intervened in Icelandic affairs they acted only as 
private advisers of the King. What the author says about the legislative 
power of the Althing and the King is mostly erroneous. Why does he argue 
that Iceland, owing to Danish cultural influence, had become a part of Den- 
mark in the 18th century, since the Permanent Court of International . 
Justice has ascertained that Iceland and Greenland were incontestably under 
the crown of the Norwegian King in 1814? Iceland was no part of Denmark 
in 1768-74 when it made the Government respect Gamli-sdttmdlt. Citizen- 
ship was not common to Norway, Denmark, Sleswig-Holstein and Iceland, ` 
but applied reciprocally. Although the King’s Governor General in Iceland 
was altogether an Icelandic official, the author always speaks of him as the 
Danish Governor. © Jén Dtason 


7 Foreign Affairs 1919-1987. By E. L. Hasluck. New York: Macmillan Co.; 
Cambridge, Eng.: University Press, 1938. pp. xvii, 347. Index. $2.50. 


It would have been a remarkable tour de force to have given a fair summary 
of the foreign relations of fifty nations for the past twenty years in a volume 
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of 350 pages. Mr. Hasluck tries, but has not come even close to achieving 
this grandiose purpose. Parts of the book are well done, particularly the 
Introduction, which covers the Versailles Treaty, and the last chapter, which 
gives a good brief survey of the League of Nations. The sections devoted to 
Germany, Italy, and Russia are fairly adequate, although the emphasis in the 
Russian section seems overly strong on domestic problems in a book devoted 
to foreign affairs. France, which has played the leading rôle in post-war 

_ Europe, is given one-third as much space as Germany, one-half as much as 
Italy. In the twelve pages devoted to France two-thirds are devoted to 
internal politics. 

The sections covering the United States and the Latin American Powers 
are the weakest of all. The emphasis placed upon certain phases of Ameri- 
can history as compared with others, is wholly incomprehensible. The Good 
Neighbor Policy is scarcely mentioned, and Secretary Hull and his reci- 
procity tariff program are not mentioned at all, while prohibition and the 
Volstead Act receive two pages, and Huey Long, Dr. Townsend and Father 
Coughlin all appear. More attention is given to the defeat of Roosevelt’s 
project to enlarge the Supreme Court than to the efforts of the United 
States to enter the World Court. In fact, the author declares that the 
United States “agreed to recognize and participate in the work of the Hague 
Court in 1929,” which would seem to make us a member today. The Kel- 
logg-Briand Pact receives less space than is given to the monkey trial at 
Dayton, Tennessee. .We learn that President Machado ruled in Cuba as 
the agent of America, “every rebellion against him being suppressed by 
American forces.” Such false statements, the omission of important ma- 
terial, and the overemphasis upon trivial matters make the volume of little 
value. ~ : QRAHAM STUART 


American Foreign Relations. Conduci and Policies. By John Mabry 
Mathews. Rev. ed. New York: D. Appleton-Century Co., 1938. 
pp. xvi, 766. Index. $4.00. 


This is a revised edition of a volume first published in 1928. The greater 
part deals with the conduct of our foreign policy rather than the policies 
themselves.. Chapters are devoted to the organization of the State De- 
partment, the foreign and consular services, diplomatie intercourse, the 
power of recognition, and the treaty-making power. Perhaps the most valu- 

"able part of the book is that which relates to the legal aspects of the making, 
enforcement and termination of treaties. Even here the author might have 
discussed the constitutionality of the Trade Agreements Act. Nor is the 
author entirely clear in his treatment of the termination of treaties. It is 
true that Congress has the power to abrogate a treaty both in its character 
of an international compact and of law of the land. But when it does 
terminate a treaty contrary to its provisions it violates an international 
obligation owed by the United States. 

The powers of the President with respect to the beginnings of power are 


420 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


interestingly discussed. Despite these great powers, the author points out 
that Congress in turn may practically force the hand of the President, as it 
did prior to 1812—and he might have added 1898. He also raises the 
question whether Congress after declaring war can compel an unwilling 
President to exercise his powers as commander-in-chief of the army and 
navy to prosecute the war. An analogous problem arose when Congress 
attempted to compel President Andrew Johnson to enforce the Recon- 
struction Acts. 

A shorter section of the book is devoted to a discussion of foreign policies. 
The author follows the prevailing mood of many authors in asserting that 
before 1898 the foreign policy of the United States was more successful 
than since that time, but without adequately defining the test of success. 
He even goes so far as to say that during the twentieth century our Secre- 
taries of State have been animated by considerations of prestige and delu- 
sions of grandeur—a dubious statement. He looks with favor upon the 
good neighbor policy, withdrawal from the Philippines, and the Hull trade 
agreement program. Rather formal chapters describe the history of the 
Monroe Doctrine, the relations of. the United States and the Caribbean, 
Pan Americanism, relations with the Far East, American contacts with the 
League and the World Court, and other similar questions. In discussing 
recent neutrality legislation, the author expresses doubt that “the United 
States can be insulated from war by any piece of national legislation when 
we are not insulated from the life of the world.” , 

Despite its virtues, this book suffers from a number of limitations, some 
of which mgy be self-imposed. No attempt is made to assess the economic, 
strategic, or ideological interests of the United States in relation to the 
rest of the world; or to explain the part which the pressure of public opinion 
may have in over-riding legislation and economic interests, in so far as 
going to war is concerned. The alternatives confronting the United States 
of throwing its weight into the international balance in the hope of averting 
war, or withdrawing into its shell, are not assessed. Nevertheless this 
volume should serve as an admirable introduction to the problem of foreign 
relations for the college student. Raymond L. BUELL 


Britain and the Independence of Latin America, 1818-18380. Edited by 
C. K. Webster. London, New York, Toronto: Oxford University Press, 
1938. Vol. I, pp. xx, 560; Vol. II, pp. xvi, 573. Index. $5.00. 


Professor Webster has performed well a useful service in publishing the 
more important documents in the archives of the British Foreign Office 
showing the interest taken by the British Government in the movements 
which resulted in the independence of the Latin American countries. In 
his introduction, covering 77 pages and subdivided into nine numbered 
parts, Dr. Webster briefly reviews the Latin American independence move- 
ment and pertinent British diplomatic relations. Then follows a section 


BOOK REVIEWS 421 


on each of seven Latin American countries. Each section contains selected 
correspondence between high British officials, especially of the Foreign 
Office, and British representatives in the new countries—at first informal 
agents, later ministers, chargés d'affaires and consuls. The section devoted 
to Argentina contains 53 such documents extending over 81 pages. Similar 
sections follow, devoted to Brazil, Central America, Chile, Columbia, 
Mexico, and Peru. Altogether they contain 288 documents numbered con- 
secutively, and, with a few pages of appendices, complete the first volume. 
Among the more interesting subjects on which these documents cast im- 
portant light are: (1) the British intervention to effect the peaceful settle- 
ment between Brazil and Portugal, which resulted in the independence of 
Brazil; (2) the intervention of the same Power to end the war between 
Brazil and Argentina, which resulted in the creation and recognition of 
independent Uruguay; and (3) the British activities in Mexico and at the 
Panamá Conference to counterbalance or nullify the influence and activities 
there of United States representatives. 

The second volume consists chiefly of correspondence between British 
Foreign Office officials and Britain’s diplomatic representatives at the capi- 
tals of nine other European countries and the United States—documents 
289 to 626—regarding the birth of the new American nations, their rela- 
tions with the mother countries, and their recognition. These documents 
confirm and cast additional light upon the existing conceptions regarding 
the friendly British policy both toward the mother countries and toward 
the new states, the first being the stronger during the early part of the 
period covered by the publication and the second becoming stronger later 
as the patience of the British Foreign Office officials finally became ex- 
hausted by the persistent and unreasonable obduracy of the governments of 
the mother countries. They also confirm the existence of a spirit of friend- 
liness and a similarity of beliefs, especially later in the period, between the 
governments of England and the United States with reference to the com- 
plete and irrevocable separation of the new states from the mother countries. 

Wriiam R. MANNING 


American Diplomacy Concerning Manchuria. By Stephen C. Y. Pan. 
Foreword by W. W. Willoughby. Providence: Providence College Book- 
store, 1988. pp. xx, 385. Index. $4.00. 


This volume is an excellent, comprehensive survey of American dilme 
correspondence relating particularly to recent events in Manchuria, but not 
dissociated from historic American relations with China. As a former 
officer of the American Government, whose official duties were very largely 
concerned with much of this correspondence up to 1922, the reviewer may be 
pardoned for feeling qualified to make a fair appraisal of the value of the 
work, 

The author realizes that American diplomacy regarding Manchuria has 
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sought nothing more than the maintenance there of the Open Door Policy 
advocated by the Government of the United States throughout American- 
Chineseintercourse. Hesays very truly that this policy is not to be construed 
as an altruistic gesture looking to the welfare of China, but rather as the 
policy best calculated to advance American interests. (pp. 48-49.) He 
points out (p. 61) that “the United States generally has not acquired con- 
cessions or spheres of influence” in China. This is true, but the United 
States was granted concessions for American residence at Shanghai and 
Tientsin. The latter was returned to China, but the former, upon the ad- 
vice of Consul General Seward, was combined with the British concession to 
form an International Settlement. Moreover, in 1899, after American 
acquisition of the Philippines, Secretary Hay made an effort to lease a coal- 
ing station on the China coast. In 1901, too, the American Government 
sought to recover the former American concession at Tientsin to provide a 
landing place for troops and their supplies intended for the Legation Guards 
at Peking and the Railway Guards at Tientsin. These efforts were unsuc- 
cessful. But at the settlement of the Boxer troubles in 1901 we obtained 
from the Chinese Government a site for our Legation in Peking, including a 
portion of the city wall for its protection. 

The author deals fairly with Knox’s scheme for the internationalization of 
railways in Manchuria, and the Twenty-One Demands of 1915. As to the 
last mentioned, it should be said that, when the Chinese Government was 
asked to grant certain demands relating to ‘‘Hastern Inner Mongolia,” they 
replied that there was no such territorial division and that, because of the 
interests of Mongol princes, it would be impossible to grant the demands, 
as made. ‘This led to a modification, raising the number of demands to 
twenty-four. What was meant by “Eastern Inner Mongolia” was what 
we now know as Jehol. The Russo-Japanese secret treaties of 1907, 1910 
and 1912 clearly defined the boundaries of the spheres of interest of the two 
Powers by a line dividing Manchuria into two portions and extending along 
the boundary between Inner and Outer Mongolia as far as the meridian of 
Peking, thence along this meridian to the Province of Chihli (now Hopei). 
This indicates Japan’s intention even at that date to include Jehol in her 
Manchurian sphere. 

Account is given of the invasion of Manchuria in 1931 and its relation to 
the Nakamura murder and the Wan Pao Shan trouble. It would have 
made present conditions in China clearer if the author had related the 
invasion of 1931 to previous aggressions by Japan upon Chinese territory. 
Tokutomi, editor of the Kokumin Shimbun of Tokyo, in 1914 pointed out 
that the seizure of Chinese territories, planned in 1854, had already been 
more than half accomplished. It is when we realize that Japan has steadily 
followed a definite course for eighty-five years in her determination to build 
an empire in eastern Asia at the expense of China that we can get the 
significance of present events, E. T. WILLIAMS 
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Propaganda Technique in the World War. By Harold D. Lasswell. New 
York: Peter Smith, 1938. $3.50. 


This book is a collection of material relating to methods of influencing 
public opinion which were made use of by the various nations engaged in 
the World War. These efforts to influence public opinion are referred to 
as “propaganda,” and its objects are classified as related to the purpose 
sought to be attained and the public which it is desired to influence. Thus 
a nation may endeavor to influence its own people more vigorously to 
prosecute a war by stimulating their patriotism, by exciting hopes of benefits - 
to be gained by victory, by arousing antagonism against the enemy, by 
suggesting dangers and losses which would follow defeat, by keeping alive 
the hope of immediate success, etc. On the other hand, the nation may seek 
to demoralize the enemy by leading its people to believe their cause is hope- 
less, that defeat will not be followed by any serious consequences, but 
perhaps even by advantages, to them and the like. Still a third object of 
“propaganda” may be neutral nations, the object being of course by influ- 
encing public opinion therein to secure their friendly attitude, perhaps coöp- 
eration and assistance, and to prevent them from joining the enemy. 

The author emphasizes the fact that modern wars are wars between peo- 
ples rather than between armies only, and that the value of the use of propa- 
ganda has enormously increased and was used to a greater extent in the 
World War than ever before. The methods used are analyzed and their 
value weighed. First place in the matter of effective influence on enemy 
morale is given to President Wilson’s Fourteen Points, which in the opinion 
of the author played a large part in the final demoralization of*the German 
Army and people. 

The book is a valuable contribution to a subject upon which few treatises 
exist, and will be helpful in enabling nations to avoid mistakes in the future. 
One comment by way of criticism which may be made is that the author 
does not sufficiently distinguish between “propaganda” as a means of mis- 
leading public opinion, and ‘‘propaganda,”’ if that be the proper word to 
use, as aà means of guiding and stimulating public opinion. As ordinarily 
used, “propaganda” would seem to have acquired the former meaning. 

T. R. WHITE 


International Economics. By P. T. Ellsworth. New York: Macmillan 
Co., 1938. pp. xiv, 529. Index. $4.00. 


This is a lucid, scholarly, and thoroughly up-to-date textbook which is 
certain to be widely used in upper-division university classes. It presents a 
competent synthesis of the most notable contributions made in recent years 
to the theory of internationdl trade, surveys recent trends in governmental 
policies in the sphere of international economic relations, and discusses 
these policies critically in the light of the preceding theoretical analysis. 
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- The first half of the book deals solely with theory, while the second half is 
‘devoted to problems of policy. 

The author aligns himself with those who believe that the classical ap- 
proach to international trade theory through the assumption of a labor cost 
theory of value is antiquated and invalid. He prefers the more realistic 
approach of Professor Ohlin in terms of prices and the modern general 
equilibrium (or mutual interdependence) theory of value. Accordingly, 
after tracing the development of the classical theory from Hume to Taussig 
and presenting the main arguments of its critics, he gives a careful sum- 
mary of Ohlin’s theoretical analysis in which he expounds not only the 
broad outlines but also the principal modifications and refinements. The 
summary is excellently done, and mastery of it should materially assist 
students in reading and understanding Ohlin’s none too easy treatise (In- 
terregional and International Trade). 

Proceeding to a discussion of the mechanism of international payments 
and of the processes of adjustment to a disequilibrium in the balance of 
payments, Professor Ellsworth again emphasizes the shortcomings of the 
classical theory which, running as it does solely in terms of specie flows and 
price changes, furnishes an over-simplified and inadequate explanation of 
the readjustment process. Broadening the analysis, he presents a fully 
modern treatment of the equilibrium-restoring mechanism which takes 
account of recent theoretical and institutional studies. He explains the rôle 
of short-term capital movements—when not in the form of “flight money” 
—in facilitating the smooth adjustment of temporary disturbances without 
the necessity of gold shipments. In expounding the long run process of 
adjustment to variations in international lending and borrowing he assigns 
due importance to an element largely neglected by the classical writers but 
stressed by Ohlin, namely the transfer of purchasing power resulting from 
a loan, a transfer which, independent of price changes, induces the borrowing 
country to expand and the lending country to contract its purchases of 
goods and services. The analysis of the processes of adjustment is extended 
from gold standard to paper currency conditions, while the essential part 
played by banks, and particularly by central banks, in the readjustment 
process is clearly described. 

After weighing the relative merits of free trade and protection, only to 
find the general case for free trade incontrovertible, Part IT turns to a con- 
sideration of the technique of commercial policy. Discussion of the older 
devices of protectionism, namely, tariffs and administrative measures, is 
followed by a survey of the more recent and more drastic forms of trade 
restriction such as import quotas, exchange controls, and clearing agree- ` 
ments. Chapters on commercial treaties and tariff bargaining, on monopoly 
and international trade, on international monttary problems, and on au- 
tarchy comprise the remainder of the rl Appended to each chapter 
throughout the volume are helpful bibliographical references for further 
study. i Wouauam H. WYNNB 
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iy’ The Constitutions of AN Countries. Vol. I: The British Empire. London: | 
H. M. Stationery Office; New York: British Library of Information, 1938. 
pp. viii, 678. $2.90; 10s. 6d. 


It is a welcome announcement that the British Foreign Office has under- 
taken to produce a collection of “the constitutions of all countries” in the 
English language. Such a publication has long been needed. Dodd’s 
Modern Constitutions, presenting the constitutions of some twenty-five 
countries, is now thirty years old; and Rodriguez’s collection of American 
constitutions ? is similarly out of date. More recent collections in English 
are quite inadequate; so that a student of comparative constitutional law 
must depend upon Dareste’s collection in French, of which the current fourth 
edition by Delpech and Laferrière * is an admirable achievement of scholar- 
ship. For American constitutions, Altamira’s collection* in Spanish is 
standard. The first volume of the new collection is confined to the British 
Empire; a second volume is announced for continental European countries 
and their dependencies. 

The editing of this volume has been influenced by its purpose. The pub- 
lication is “designed to serve, in a practical and convenient form, as a manual 
to students of constitutional law in all countries, and at the same time as an 
authoritative work of reference to a wider circle interested in the principles 
of government throughout the world.” Texts are from official sources, 
usually specified; but to economize on space, some of them are not repro- 
duced in full. As to some territories, e.g., the states of Australia and the 
Provinces of Canada, references are given without any reproduction of the 
texts. In some instances, the materials presented or referred te may not be 
complete; this seems to be true of the New Hebrides Condominium, and in 
connection with the Sudan Condominium no reference is made to Article 
11 of the Anglo-Egyptian treaty of August 26, 19386. In many cases editor’s 
notes and annotations would have enhanced the usefulness of the volume; 
and in some cases bibliographies are essential to any intelligent use of the 
instruments presented. The volume contains the Government of India 
Act of 1935, the Government of Burma Act of 1935, the Irish Constitution 
of 1937, as well as other quite recent instruments, some of which are difficult 
for a student to locate elsewhere. Maney O. Hupson 


BRIEFER NOTICES 


Die Ziele selbständiger Luftangriffe. By Georg Röhrig. (Königsberg 
and Berlin: Ost-Europa-Verlag, 1988. pp.iv,114. Rm. 5.80.) Thisstudy, 
directed to legally permissible objects on land which air forces acting sepa- 
rately from land forces may attack in war, offers a review of the literature and 
of proposed rules such as those drawn up by the Hague Committee of Jurists 


1 W. F. Dodd, Modern Constituttone (1909), 2 vols. 

2J. I. Rodrigues, American Constitutions (1906-1907), 2 vols. 

3 Dareste, Les constttultons modernes (4th ed. by J. Delpech and J. Laferrière, 1928- 
1934), 6 vols. - 

i R. Altamira, Constituciones Vigentes de los Estados Americanos (1928), 3 vols. 
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in 1923. Dr. Röhrig thinks that the Anglo-American conception of war, as 
contrasted with the Continental, tends to permit a widening of the categories 
of objects which may be attacked (pp. 14, 25, 80). World War practice 
receives considerable attention. The author believes that the decision of the 
Greek-German Mixed Arbitral Tribunal on December 1, 1927, in the only 
case of its kind which has gone to arbitration, is unsound (pp. 25, 68n). 

With but passing references to the practices in the Spanish civil war ‘and in 
the Italo-Ethiopian conflict (pp. 90, 91, 94), he concludes that these have 
little significance for the development of war usage. ‘There is no reference to 
air attacks by Japan in the current hostilities in China. Dr. Röhrig finds 
gome customary international law in existence on his subject (pp. 50, 79, 
87, 92), but emphasizes the lack of adequate treaty law and thinks thepros- 
pects for the future are not encouraging. He points to Hitler’s speech of 
May 21, 1935, as evidence of Germany’s willingness to come to some agree- 
ment. Roxsert R. WILSON 


Causes de Nullité de la Sentence Arbitrale en Droit International Public. By 
~ A. Balasko. (Paris: A. Pedone, 1938. pp. iv, 408. Fr. 100.) In this 
work, crowned with the Carlos Calvo Prize for 1937, the Editor-in-Chief of 
La Documentation Internationale, Polttique, J uridique et Economique sets 
forth a general theory of the causes of nullity of arbitral decisions. The 
various grounds of attack upon arbitral decisions, including the eleven 
“classic motives” suggested by Goldschmidt two generations ago, may, in 
Dr. Balasko’s opinion, be classified as either dynamic or static. A decision 
is invalid on “dynamic” grounds when the tribunal acts without jurisdiction 
or in excess of its powers. The “static” causes of nullity relate chiefly to the 
validity of the arbitral agreement, the standing of the parties, the character 
of the evidence, and the form of the decision. It may be doubted whether 
the author’s classification is of practical value. His summaries of numerous 
cases in which nullity has been alleged or established upon the grounds 
which he discusses will, however, be of considerable interest to lawyers 
engaged in the practice of international law. These cases include the 
Dutch-Venezuelan arbitration of 1865 regarding the Caribbean island of 
Aves, in which the Queen of Spain exceeded her powers as arbitrator; the 
American-Venezuelan arbitration of 1868, in which all the decisions of the 
tribunal were found to be tainted with fraud; and the Cerruti case, in which 
President Cleveland’s decision of 1897, as ‘between Italy and Colombia, 
was “vigorously and justly criticized” on the ground that it failed to set 
forth the reasons for the award. The author submits a draft of a protocol 
providing for the submission of charges of nullity, on grounds of lack of 
jurisdiction or excess of powers, to the Permanent Court of International 
Justice. -EDGAR TURLINGTON 


Die völkerrechtliche Garantie seit den Locarnovertrdgen. By Hanni Zietz- 
schmann. (Berlin: Verlag fir Staatswissenschaften u. Geschichte, 19388. 
pp. xii, 148. Rm. 10.) The post-war search for security is a dramatically 
interesting story. This commendable work, originally a doctoral disserta- 
tion at Zurich, tackles one important aspect of security—-the guarantee. 
The author systematically classifies and describes various types of interna- 
tional agreements which guarantee neutrality, political independence, in- 
violability of frontiers and territorial integrity to states. The ultimate goal 
of international law, says the writer, is the creation of a universal guarantee 

aa all nations. This object was supposedly achieved in Article X, 
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of the League Covenant. But the League failed to insure confidence and 
states turned to regional guarantees of a reciprocal nature. The Locarno 
Pact, the Littlé Ententé and the Balkan Pact are cited as examples and 
analyzed along with other non-aggression treaties, alliances, consultation 
pacts, etc., all more or less concerned with the problem of guarantee. While 
the trend towards regionalism is applauded as politically and geographically 
~ expedient, the author repeatedly warns that the guarantee treaty must not 
fix an unchangeable status quo, but must be based on the proper synthesis of 
recht and politik. Francis O. Witcox 


Deutsches Internationales Privatrecht. Vol. I. By Leo Raape. (Berlin: 
Franz Vahlen, 1938. pp. xi, 140. Rm.5.) This volume belongs to a series 
of law books (The New Law Books) started in 1987-1938, the purpose of which 
is to present the different branches of the German Jaw in a concise and vivid 
form, primarily for the use of university students. Professor Raape is well 
known as the author of an extensive treatment of the conflict of laws in 
Staudinger’s monumental Commentary on the German Civil Code. In the 
present volume he deals with the introductory and general aspects of the 
subject, including the law of persons and the form of legal transactions, to 
be followed in a second volume by the rules of the conflict of laws relating to 
family law, the law of succession, the law of obligations, property law 
and other absolute rights, such as patent rights, industrial property law, and 
the like. Professor Raape’s earlier contribution was such an outstanding 
piece of work that the present effort leaves one with a sense of disappoint- 
ment. This is largely due no doubt to the fact that the exposition is very 
elementary and is narrowly confined to German law. From the standpoint 
of pure scholarship, one wonders also why the author should press the claims 
of the principle of nationality in the conflict of laws beyond the limits usually 
assigned to it on the Continent, at a time when jurists elsewhere, for example, 
France, favor restricting its application. Why should a German court 
declare a will, executed in State X, by a citizen of the United States, invalid 
for nonconformity to the testator’s national law, as regards formal require- 
ments, when for centuries and under the existing provisions of the German 
Civil Code a will is valid, as to form, if it satisfies the law of the place of 
execution! And yet this is what the author advocates in this work. 

E. G. LORENZEN 


World Finance 1987-1988. By Paul Einzig. (New York: Macmillan 
Co., 1988. pp. xx, 386. $3.00.) This is Mr. Einzig’s third annual publi- 
cation on contemporary financial history, addressed to the general public 
rather than to the financial expert. The author supplements factual ac- 
counts freely by expressions of personal views. In his chapters on the ‘Gold 
Scare” and on the “Tragicomedy of the Franc” he ascribes the economic 
weakness (and resulting political misfortunes) of Great Britain in 1931, of 
Spain in 1936 and of France in 1938 to failures to devalue currencies in time. 
He does not consider new solutions other than reflation, nor does he mention 
the indirect effects of confiscatory or quasi-confiscatory legal precedents. 
In his chapters on rearmament finance he warns against predictions of a 
German economic “collapse” and ascribes German successes to principles 
which “have been found quite workable, much to the astonishment of 
orthodox economists.” He criticizes the omissions of central bankers in 
democratic countries, but, apparently, does not contribute any very his- 
torical réle to their policies. In the parts dealing with war finance in Italy, 
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Spain and Japan, the author comes to the conclusion that nowadays wars can 
be conducted without great financial resources and that economic boycotts 
are futile. No distinction is made between local wars fought against minor 
Powers and world wars fought against combinations of desperately fighting 
first-class Powers. The book is lucid and well written. The opinions ad- 
vanced in it will be found interesting as typical expressions of an influential 
school of contemporary economic thought. Its factual accounts will be 
found useful by students of international law and international economic law 
looking for convenient summaries of events of possible legal and legislative 
interest. | Ernst H. FBILCHENFELD 


Atti del Convegno Italo-Ungherese di Studi sullo Stato Fascista. Edited 
by Dr. F. Faluhelyi and Dr. F. Regös. [Publications of the Institute of 
International Law of the University of Pécs, No. 26.] (Pécs, 1937, pp. xxiv, 
447.) This book contains the records of a conference held at the Hungarian 
University of Pécs on April 22-24, 1934, which was devoted to an examina-~ 
tion of the Fascist corporate state. The formal addresses dealing with the 
legal, economic and social policies and the philosophy of fascismus constitute 
the bulk (pp. 17-358); the record of discussions takes up less than one hun- 
dred pages. All the addresses and discussions are published in the Italian 
and Hungarian languages; two Hungarian papers are printed also in German. 
All addresses and some of the discussions are annotated; these notes are in 
the nature of factual information to bring the subject treated up-to-date and 
thus to close the gap of three years between the conference and publication 
dates. The participants of the conference were, from the Italian side, high 
-officials of Fascist government departments and, therefore, competent ex- 
ponents of Fascist doctrines and practices; from the Hungarian side, scholars 
and experts of recognized ability. Naturally the analyses of various prob- 
lems by the Italian participants are in the nature of testimony to the reason- 
ableness of Fascist principles and the accomplishments of Fascist institutions 
a the politival, economic and social fields. The contributions made by the 

pox ate participants indicate that the exposition of Italian political and 

ae philosophy was received sympathetically although not uncritically. 

The volume contains much useful information on the institutional aspects of 

the corporate state and throws light on fundamental Fascist principles. 
Francis DEÁK 


Geographic Aspects of International Relations, -Edited by Charles C. 
Colby. (Chicago: University of Chicago Press, 1938. pp. xii, 296. Index. 
$3.00.) The lectures at the thirteenth annual institute of the Norman 
Wait Harris Memorial Foundation, June, 1937, dealt with the geographic 
aspects of international relations, with emphasis. upon the lands tributary to 
the Atlantic basin. This volume presents the five public lectures, together 
with four invited papers which were the subject of discussion in round table 
conferences. All of the authors are highly competent geographers, with 
first-hand experience in areas on which they spoke. They make a valuable 
contribution to an understanding of geographic factors in international 
relations. Isaiah Bowman, President of the Johns Hopkins University, 
speaking on “Populations outlets in overseas territories,” discusses the geo- 
graphic capacities of colonies to relieve population pressures. Pierre Denis, 
geographer and financier, author of Amérique du Sud, Tome XV, Geographie 
Universelle, delivered three lectures on “International aspects of state inter- 
vention in economic life.” Harlan H. Barrows, Chairman of the Depart- 
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ment of Geography of the University of Chicago, discussed ‘‘A national plan 
and policy for the control and use of water resources.” Derwent Whittle- 
sey, of Harvard, in a round table paper entitled “Reshaping the map of West 
Africa,” sketches the political and cultural pattern superposed by colonial 
Powers upon essential geographic regions. Richard Hartshorne, of the 
University of Minnesota, presented “A survey of the boundary problems of 
Europe,” with a table tentatively evaluating conflicting border claims. 
Preston E. James, of the University of Michigan, discussed ‘The distribution 
of people in South America” in relation to continental periphery, natural 
vegetation, relief, and political boundaries. > Robert S. Platt, of the Uni- 
versity of Chicago, speaking on ‘‘Conflicting territorial claims in the Upper 
Amazon,” depicted boundary problems and functions in a sparsely populated 
region. Several maps and a serviceable index add measurably to the value 
of the book. S. WurrrnmorE Boaas 


The Crisis of Democracy. By William E. Rappard. (Lectures on the 
Harris Foundation. Chicago: University of Chicago Press, 1938. pp. 
xiv, 288. Bibliography. Index. $2.50.) This book isa timely discussion 
of the world’s most pressing subject by one of Europe’s most distinguished 
publicists. It should be read with interest by all men engaged in public 
affairs, both in democratic and authoritarian states. In the first chapter, 
“Democracy in Europe,” Dr. Rappard has sketched the rise of democracy in 
Europe through a discussion of the democratic systems of Great Britain, 
France and Switzerland, and has concluded (1) that economic change and the 
industrial revolution promoted the rise and growth of democracy; (2) that 
peace has promoted and war has impeded democracy; and (3) that states 
which have gradually developed democratic institutions have not yielded to 
post-war dictators. The second chapter deals with the effect of the World 
War on existing democratic systems, and with the establishment of new 
democratic states resulting from the treaties of peace. It is a record of the 
triumph of the democratic principle, militarily and diplomatically. A third 
section sketches the rise of the post-war dictatorships, together with a con- 
sideration of the constitutional and international factors surrounding this 
unexpected development. The fourth chapter shows how democracy has 
evolved, especially within recent years. As a result, the author deduces (1) 
that dictatorships have developed either where democracy has been unknown 
or inadequately established; (2) that a prosperous people have never wel- 
comed a dictatorship; (8) that existing dictatorships sprang from the World 
War; (4) that surviving democracies have been either among the victors or 
prosperous neutrals; and (5) that the creditor nations are all democracies. 
The implication of these conclusions challenges the statesmanship of demo- 
cratic peoples. 

Finally, the author deals with the future of democracy. The obvious 
statement is made that its future is primarily with the democratic peoples 
themselves. This is not enough. What is needed is a discussion of the mis- 
takes of democracy in the post-war world which contributed to the rise of 
dictatorships, how their effects may be modified, and how these mistakes 
may be avoided in the future. Professor Rappard does not make enough of 
the fact that dictatorships have evolved principally from governments fol- 
lowing the multiple party and parliamentary systems, while dual party and 
presidential systems have remained virtually unaffected. One also misses 
concrete suggestions as to how the democracies and dictatorships may dwell 
together in peace. This is our greatest need, and Dr. Rappard is one of the 
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men of the world qualified to present such suggestions. ‘The book does point } 
the way in a troubled world. That ways and means are not more fully 
specified may be due to the author’s great modesty. 

CHARLES E. MARTIN 


Magoon in Cuba. By David A. Lockmiller. (Chapel Hill: University of 
North Carolina Press, 1938. pp. xiv, 252. Index. $3.00.) The abroga- 
tion of the Platt Amendment in 1934 practically precludes further interven- 
tion of the United States in Cuba. After a careful perusal of this excellent 
historical study of the intervention of 1906-1909, the student of American 
foreign policy may justly feel that the United States has relieved itself of a 
serious and thankless responsibility. The second intervention was forced 
upon President Theodore Roosevelt by the resignation of the Cuban Gov- 
ernment. Secretary of War Taft reéstablished order with no bloodshed and 
turned the temporary administration over to Charles E. Magoon as Provi- 
sional Governor. In spite of a prolonged drought followed by a violent 
cyclone to handicap his administration at the beginning, Governor Magoon 
carried through to a successful conclusion a general program of reform and 
improvement. Peace and order were maintained, excellent laws were 
drafted and enforced, roads were built, sanitary conditions improved, and, 
when conditions warranted, the government was turned back to the Cubans 
with money in the treasury. Nevertheless, Governor Magoon has been 
vilified and his administration scurrilously attacked. Mr. Lockmiller’s 
scholarly and impartial monograph shows the injustice of these accusations. 

GRAHAM STUART 


Franco-British Rivalry in the Post-War Near East: The Decline of French 
Influence. By Henry H. Cumming. (London, New York, Toronto: 
Oxford University Press, 1938. pp. viii, 229. Index. $3.00.) This 
complicated subject has been ably treated by various writers, but by none so ` 
ably as by Professor Cumming. His clear sense of perspective has enabled 
him to select the main issues with great skill and to eliminate discriminatingly 
the irrelevant issues. The historical background has been suggested suffi- 
ciently, but without tiresome repetition, so that the diplomatic story can be 
set forth in high relief. This story is a fascinating one though involving dis- 
creditable factors that cannot fail to provoke disillusionment and some 
cynicism concerning the honorability and reliability of some of the Powers 
concerned. Professor Cumming has a capacity—rather rare in writers of the 
academic profession—of sensing clearly the realities of diplomatic negotia- 
tion. In fact he has been so successful in his analysis of this highly compli- 
cated diplomatic series of negotiations and intrigues that his book might 
well serve as a textbook for all students of international relations. I most 
certainly would recommend that every career diplomat should be required to 
read it as a most illuminating exposition of modern diplomacy. The effect 
may be disillusioning and discouraging, but it will be at the same time most 
instructive. 

Across the Frontiers. By Philip Gibbs. New York: Doubleday, Doran & 
Co., 1938. pp. viii, 309. $3.00.) This is not an ephemeral contempo- 
raneous bit of journalistic literature to be read at once and cast aside. It is 
rather a deeply philosophical and analytical book by an observer who 
honestly tries to understand and to describe the signs of the times. Philip 
Gibbs is a good deal more than an expert journalist. He is an historian, a 
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diplomat and a statesman, as well asa philosopher. His dispassionate, just, 
constructive criticism of the past twenty years makes one more uncomfort- 
ably aware of the immense mass of shallow, passionate, destructive journal- 
ism which has filled the press of the United States during this same period. 
Those who think through their prejudices or their dogmatic opinions will 
either be most impatient with Across the Frontiers, or sadly repentant in 
realizing how they have at times misled public opinion or even fanned the 
flames of hatred leading straight towards war. Hatred of Hitler and Musso- 
lini, no matter how justified, according to Philip Gibbs, is no good reading- 
glass through which to understand the European situation, especially such 
situations as Spain. He closes his book with these words, which I believe he 
would still maintain even after the Munich agreement: “The policy pursued | 
by our present government (England) is to keep in the middle of the road ' 
. . . and to bring about a spirit of appeasement by conciliation, good will and 
avoidance of enmity, without sacrifice of strength or principle. Notaneasy . 
task. But itis the only way for the prevention of another world war which 
would be the greatest of all calamities for us and for everyone. It is only | 
those deeply sunk in pessimism who believe that war to be inevitable.” 
MARSHALL BROWN 


~ The Aims, Methods and Activity of the League of Nations. By the Secre- 
tariat of the League of Nations, Geneva. Rev. ed. (New York: Columbia 
University Press, 1938. pp. 221. 50¢.) The neatly printed volume on the 
League of Nations represents a thorough revision over the first edition in 
1935. The first part on the League proper deals with the creation, the 
- nature, the aims, and the methods of the League. The second part describes 
the activities of the League, while the third part contains information about 
the Permanent Court of International Justice and the International Labor 
Organization. . A new chapter on the work of the League regarding political 
questions has been added. Annexes carry the text of the Covenant and 
excerpts from the Statute of the Court and of the Internatidnal Labor 
Organization. The announcement by the Information Section of the 
League significantly states that ‘‘the book has been prepared in an impartial 
spirit and is of real topical interest. No attempt has been made to conceal 
the crisis through which the League is now passing, but at the same time its 
future potentialities are brought out; that these are implicitly recognised 
even by its enemies is shown by the very vigour and tenacity of their attacks 
on it.” The volume is filled with concise, accurate, and useful information 
concerning the League; it is indispensable to teachers, students, and all who 
would follow the achievements of the Geneva organization. 

Essential Facts about the League of Nations. By the Information Section 
of the Secretariat of the League of Nations, Geneva. 9th ed. rev. (New 
York: Columbia University Press, 1938. pp. 349. 25¢.) This volume, 
printed in smaller type and packing information into a more compact form 
than the volume reviewed above, serves as a handbook on the League. The 
authors have made little effort to vitalize the store of factual material with 
anecdotes or human interest stories, but apparently are satisfied to let the 
facts speak for themselves; they have, however, capitulated to the current 
vogue in visual education by adding supplementary pages carrying photo- 
graphs of the presidents of the Assembly and the Council and the two men 
who have served as Secretary General of the League. But no reader can be 
insensible to the significance of the great story told by this array of pages of 
“facts.” There are sixteen “Plans and Charts’’; one of these on “New Inter- 
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national Road Signals” marks a real progress in travel convenience. In an 
introductory statement presenting this volume to the world, Secretary Gen- 
eral Joseph Avenol states that “it is the duty of member States to keep the 
principles of the League unsullied. This is the only way to peace that will 
permit of the regular and continuous development of contacts between 
present-day civilisations.” To those who would bury the League with or 
without the benefit of clergy, a survey of the list and the names of “perma- 
nent representatives to the League of Nations” from no fewer than 44 states 
and a reading of the account of the magnificent new buildings of the League 
should be educational. 

The League from Year to Year (1987). By Information Section of the 
League of Nations, Geneva. (New York: Columbia University Press, 1988. 
pp. 246. 25¢.) This volume is confined to a survey of the work of the 
League for the year 1937, and one chapter is included on the cases heard by 
the Permanent Court of International Justice. The first chapter deals with 
the ‘‘Conference for the Reduction and Limitation of Armaments,” which 
convened on February, 1932, and is still in session. There sre eighteen 
chapters carrying the story of the work of the League during one of its critical 
years. To the American reader who thinks of slavery as a settled issue, the 
one-page chapter (XV) on Slavery indicates a striking backwardness that 
there should still be a need for such a chapter. The volume fulfills its pur- 
pose of giving reliable data about the League for the year indicated. 

Key of Nations Documents Placed on Public Sale, 1934-1936. 
By Moxie J. Carroll. (New York: Columbia University Press, 1938. pp. 
xxiv, 188. Index. $4.75.) This is the fourth supplement to the original 
Key to League of Nations Documents, 1920-1929, pr P by Miss Carroll, 
who is Chief of Reference Service on International Affairs of the World 
Peace Foundation. It has generally been felt that there has existed all too 
much difficulty in finding materials on particular aspects of the ramified 
work being done by the League of Nations. Librarians have had many 
anxious moments with materials published under the auspices of the League. 
Space does not permit an adequate review of this splendid work by Miss 
Carroll. Itis a veritable store-house of useful information about the various 
publications of the League; it is an indispensable tool and guide for students, 
teachers, librarians and all those interested in the work of the League. 
Materials are classified by section, year, sales and official numbers and 
organization. Library of Congress call numbers are also given for each 
document. It is fortunate that the International Documents Service at 
Columbia University has codperated with Miss Carroll and the World Peace 
Foundation in continuing this helpful publication. J. Euannn HARLEY 


International Trade Statistics 1986 (Geneva, 1938. pp. 384, $2.50); 
Balances of Payments 1986 oe 1987. pp. 286, $1.50). Prepared by 
the Economic Intelligence Service of the League of eee (New York: 
Columbia University Press, 1938.) In these two volumes, the League of 
Nations continues the invaluable work of making available comprehensive 
world-wide data without which intelligent judgment and appraisal of inter- 
national affairs is impossible. International Trade Statistics condenses the 
trade figures of 65 governments for the years 1934-1986. The lack of inter- 
pretation can be made up by reading the League’s annual Renew of World 
Trade. The Balances of Payments combines data and interpretation in one 
volume. ‘The international accounts of 36 countries for recent years, includ- 
ing such items as merchandise, interest and dividends, services, capital and 
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gold movements are covered. Italy, for which no figures are available since 
1930, is not included. A reviewer may be permitted to express the hope 
that the recent reorganization of the Secretariat of the League will not result 
in any contraction of the activities of the Economic Intelligence Service upon 
aay indispensable products scholars everywhere have become so depen- 
ent. 

Markets and the Problem of Peaceful Change. By J. B. Condliffe. pp. vi, 
63. International Raw Materials Cartels. By William Oualid. pp. 54. 
The Synthetic Optimum of Population. ByImre Ferenczi. pp.115. (Paris: 
International Institute of Intellectual Codperation, 1938.) Prepared for the 
1937 Paris session of the International Studies Conference on peaceful 
change, these monographs offer renewed evidence of the importance of the 
effort initiated in 1928 by the Institute of Intellectual Codperation to 
effect “codrdination on an international scale of the institutions in the 
different countries devoted to the study of International Relations.” The 
studies under review are part of an effort to find “ways and means of 
satisfying urgent present needs without recourse to war” and “procedures 
whereby the legitimate aspirations of dissatisfied peoples in a rapidly 
changing world may in the future be reasonably and justly met.” 

Professor Condliffe explores the radical post-war alteration in international 
trade which accompanied exacerbated nationalism, increasingly urgent 
defense needs, and heightened intra-national conflicts of interest. State 
intervention in economic life has come to stay. Restoration of trade, there- 
fore, must be effected by using the mechanisms of state control to achieve 
an expanding rather than a contracted system of regulated trade, a task 
which Professor Condliffe states in terms of a return to economic equilib- 
rium. Upon such a restoration of economic equilibrium stable monetary 
relations depend. 

Professor OQualid examines the charges of systematic creation of scarcity, 
of discriminatory preferences, and of injury to consumer industries, leveled 
against the raw materials cartels. He concludes that in general they cannot 
be sustained. Moreover, consumers of cartelized raw materials lack 
neither means of self-help nor governmental defenders. Raw material 
cartels exist to alleviate the excesses of competition and, if integrated in a 
program of international coöperation and subjected to adequate national 
and international public control and discipline, are effective instruments to 
accomplish that end. 

Dr. Ferenczi’s exact analysis of the many demographic conceptions, 
definitions, and policies which have prevailed at different times serves to 
dissipate many errors concerning population pressures made familiar by 
current “have and have-not” controversies. His clear demonstration that 
population problems are primarily economic constitutes a genuine public 
service. In dealing with the modern conception of the economic optimum 
of population, he finds that the absence of a rational world economy makes 
it necessary to modify the conclusions which that conception would other- 
wise justify by taking account of nationalist economics, nationalist social 
policy, and defense needs. This modified conception of what is desirable 
Dr. Ferenczi calls the “synthetic optimum.” It may be of interest to 
observe here that the session of the Conference to be held at Bergen this 
summer will continue the studies made in 1937 and will deal with “Economic 
Policies in Relation to Peace.” SANFORD SCHWARZ 
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ELEANOR H. Finca 





FUTURE INTERNATIONAL LAWS OF WAR 
By Vica Apmrrat W. L. Ropasrs, U. S. N., Rer. 


Undoubtedly the generally recognized rules governing the exertion of 
military force at any given period are the outcome of social and economic 
conditions as well as of the development of new modes of attack upon life 
and property. Yet many believe that new forms of the exertion of military 
strength may be restrained by international agreement made in time of 
peace and in the name of humanity. Although such agreements have been 
made in the past, such as the Hague agreements of 1899 and 1907, not all 
have been viable. It is doubtful if effective ways of striking down the 
enemy will be limited by the bare plea of “humanity”. Restraint on the 
exercise of belligerent force for the sole reason that the sufferings of war are 
great and cruel is instinctive but not logical, for war is death and injury of 
persons and destruction of property by which the enemy is forced to submit. 
As to this matter Oppenheim says in his International Law: 


. . . First is the principle that a belligerent should be justified in apply- 
ing any amount and any kind of force which is necessary for the realiza- 
tion of the purpose of the war—namely, the overpowering of the oppo- 
nent. Secondly, the principle of humanity is at work, which says that 
all such kinds and degrees of violence as are not necessary for the over- 
powering of the enemy should not be permitted to the belligerent.! 


Under this second principle various rules have been evolved and are gen- 
erally followed in protecting the local population from pillage, in granting 
certain immunities to women, children and other noncombatants, and in 
caring for hostile wounded. However, if these humanitarian rules are 
observed I venture to think that it is because they are highly utilitarian and 
serviceable to both sides, as well as gratifying to our aversion for suffering. 
Prevention of pillage makes for a more disciplined and effective army. 
Care of hostile wounded makes for reciprocal treatment. All, by mitigating 
unavoidable cruelties of war, reduce the enemy’s hate and the vigor of his 
will to resist and promote the chances of an early and durable peace. Finally, 
all these mitigating rules gain the approval and sympathy of neutrals to 
the war. 

Probably it can not well be maintained that new methods of warfare are 
more inhumane than those of old. . Although more men are killed, the na- 
tions and their armies are bigger. In the Thirty Years’ War of the 17th 
century Germany lost two-thirds of her population. There have always 
been four principal ways of injuring the enemy and no more are now known, 
nor is there any greater present capacity for suffering in the human race 


1 Edition of 1906, Vol. II, p. 75. 
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than 10,000 years ago. Injuries. are inflicted by punctures and incised 
wounds, by bruises, contusions and concussions, by flame and by starvation, 
besides disease and pestilence following the primary injuries. (Although 
known long ago, poison gas was little used until recently.) As for immuni- 
ties granted to noncombatants, it has always been on condition that they 
were not to be considered as shields to combatants and their operations. 
In sieges, the presence of women and children has never been thought to be 
an inhibition upon bombardment. If belligerents in the future think that 
success will be brought about by attacks upon the hostile people in general, 
instead of on military forces only, the plea for immunity of noncombatants 
in the name of humanity will be secondary, as in Oppenheim’s dictum 
above. Our cry for humanity merely betrays an instinctive revulsion from 
the accompaniments of war which amounts to little after hostilities have 
begun and passions have been aroused. 

But as many flatter themselves that there is still hope that future agree- 
ments between nations may limit the exercise of force in war, let us consider 
the question whether international law is merely an instrument of national 
policy or is a supernational authority having binding force which it is either 
the duty or the part of wisdom for nations to follow. 

History tells us that from earliest times certain rules of intercourse were 
observed between nations in peace and war, but for the purpose of this dis- 
cussion we need not go farther back than those indicated by Hugo Grotius 
in his great work published in 1625 on The Law of War and Peace (De Jure 
Belli ac Pacis). . Grotius considered what would be just relations between 
nations exigting in a ‘‘state of nature.” In his examination he drew upon 
every possible source in classic and modern literature: upon Mosaic and 
Christian and Roman law, historians, law-givers, poets, philosophers, 
apostles and theologians. The rules of international behavior which Gro- 
tius recommended after his searching study did not have the force of law; 
but, as Wheaton says of him and his successors (page 25, edition of 1916), 
“the founders of international law, although they did not create a sanction, 
created a law-abiding sentiment.” By their labors a norm of international 
conduct was submitted for the consideration of governments. What 
seemed sound received general assent and was usually followed because 
suited to the general civil and military conditions of the times. 

As conditions of the world changed, modifications were made in the rules 
which had been accepted. Many, if not most, of these changes were intro- 
duced and first applied by the unilateral action of some nation which felt 
the need of change and afterward were accepted by the community of 
nations. Others were laid down by conferences of the great Powers. A 
distinction (not an invariable one) may be made between alterations arising 
from the two origins. Those established unilaterally mark new practice . 
conformable to new conditions. Those coming after joint agreement usu- 
ally stabilized and regulated current practice. For instance, the Declara- 
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tion of Paris of 1856 attempted to regulate the treatment of neutral goods 
in enemy ships and enemy goods in neutral ships, but in the World War 
these articles were almost nullified by the unilateral action of the Allies, who 
ignored them in practice owing to military necessity. The article in this 
Declaration which abolished privateering was hailed at the time as a great 
step in the limitation of warfare, but in reality it was only a formal recog- 
nition that privateering was obsolete and no longer a valuable means of 
intercepting supplies to the enemy. 

Privateering may be traced back to the custom of reprisals. In the reign 
of Queen Elizabeth letters of reprisal were frequently granted to individuals 
who alleged claims against the government or subjects of another nation 
which they did not expect to be able to prosecute successfully by process 
of law. Thereupon the sovereign, in her discretion, granted these complain- 
ants authority to issue on the high seas and there, by way of indemnity, 
capture property of the subjects of the nation refusing justice. As time 
passed it was found that during war attacks upon hostile property in transit 
on the seas was an important means of inflicting military and financial 
loss upon an enemy. Reprisals became modified into an extensive system 
of privateering supplemented by captures by naval ships. During the 
18th century privateers too often assumed great license and behaved in a 
manner little different from piracy. It became necessary for government 
sharply to restrain them; for the great loss they inflicted on the enemy 
scarcely compensated for their lawlessness. Accordingly, in 1856, after 40 
years of peace and relaxation of warlike tensions in Europe, it was possible 
for the maritime nations at Paris to announce the abolition of privateering. 
The United States made their adherence to the Declaration contingent upon 
the insertion of an article granting immunity from capture on the high seas 
to all private property except contraband, and did not agree. Privateering 
was readily renounced because it was seen that it was far better to place all 
commerce-raiders under strict control by embodying them in regular naval 
forces. In the American Civil War, which came five years later, the Ala- 
bama and her consorts belonging to the regular navy of the Confederate 
States, together with the competition of neutral shipping, chiefly British, 
drove American shipping from the seas. (There were, however, a few 
Confederate privateers.) And later, in the World War, the operations of 
German commerce raiders under naval command caused less friction and 
probably did more damage than the same vessels would have done as 
privateers urged by the hope of personal profit. 


AS TO THE BINDING FORCE OF TREATIES 


In Vattel’s second paragraph of his Law of Nations he declares that the 
state is a ‘‘moral person.” The doctrine of the state as a moral person may 
be compared with the legal fiction of municipal law that a corporation is a 
“person.” This fiction is one which enables the law to deal conveniently 
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with its own creature, the corporation. But when sovereign states agree 
to assimilate themselves to moral persons they limit their own sovereign 
powers to deal with other states of like nature. When convenience or 
necessity requires, they do not fail to resume their full powers. Too often 
it happens that a state admits it is a moral person only when it is desirable, 
as the Chinese say, to “save face,” or make a more or less graceful retreat 
from an untenable position. 

On Vattel’s assumption that a state is a moral person he and his successors 
have built up a doctrine of international relations which culminated at the 
Conference of London in 1871 in the assertion ‘‘It is an essential principle 
of the law of nations that no Power can liberate itself from the engagements 
of a treaty, nor modify the stipulations thereof, unless with the consent of 
the contracting parties by means of an amicable arrangement.” But this 
is an assertion only, and not the invariable practice of nations, who, for their 
advantage, refuse to recognize themselves as moral persons, or as bound 
by treaty. Indeed, the occasion of this very proclamation makes almost a 
comedy of the principle it enunciates.as essential to international law. The 
treaty of 1856 which terminated the Crimean War, among other matters, 
bound Russia not to maintain men-of-war in the Black Sea. It was a 
condition irksome to Russia, but she observed it until France, another 
party to the treaty, was occupied by an invading German army in the fall 
of 1870. Russia took this opportunity to declare she would no longer ob- 
serve the obnoxious clause. Of course, France could do nothing while the 
Germans were besieging Paris and the rest of Europe was watching the war. 
But as soon as peace was restored the Conference of London was called and, 
as aforesaid, it proclaimed the inviolability of treaties by unilateral action 
and at the very same time recognized the accomplished fact by annulling 
the clause of 1856 to which Russia objected. 

Opinions of great authorities as to the binding force of treaties are worth 
notice. In the 18th century Vattel regretted in Book 2, paragraph 285, that 
“Unhappy circumstances having too fully, convinced mankind that the 
faith of treaties, so holy and sacred, is not always a sufficient warrant for 
their observation, they have therefore sought for securities against perfidy 

. .’ Bismarck did not believe treaties were binding. He said: 


All contracts between great states cease to be unconditionally bind- 
ing as soon as they are tested by the “struggle for existence.” No 
great nation will ever be induced to sacrifice its existence on the altar 
of fidelity to contract when it is compelled to choose between the two. 
The maxim “ultra posse nemo obligatur” holds good in spite of all 
treaty formulas whatsoever, nor can any treaty guarantee the degree 
of zeal and the amount of force that will be devoted to the discharge 
of obligations when the private interest of those who lie under them 
no longer reinforces the text and its earliest interpretation.? 


* Moore’s Digest of International Law, Vol. 5, p. 340. 
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As a complementary opinion on the sanctity of treaties by another great 
national leader we may turn to Lloyd George’s reference to the Peace 
Treaties in his recent work. He says in regard to them: 


War was treated as a crime against society for which redress was to 
be made in respect of all damage. For this stipulation we found that 
the public attitude was not ripe for action. When war was denounced 
in pulpit, on platform and in the press as a crime, we discovered that 
the expression was rhetorical and had no ethical basis in the conscience 
of mankind.... The treaties stipulated that the aggressors were to 
set an example (in disarmament) and then the victors were to follow. 

With the exception of Great Britain, the victors were guilty of 
an outrageous breach of faith. In effect and practice they repudiated 
the undertaking they had given.’ 


And again, “Undertakings given as an integral part of the Peace Settle- 
ments that the rights of minority races would be respected have been 
shamelessly disregarded.’’4 

The unilateral declaration of Austria-Hungary in 1908 annexing Bosnia 
and Herzegovina in violation of the Treaty of Berlin in 1878 and of her own 
signature in 1871 as to the sacredness of treaties, together with Japan’s 
violation of the Nine Power Treaty of 1922 at Washington in regard to 
China are other examples of the fact that in practice treaties are not always 
binding. 

There are thus difficulties in believing that states will regard themselves 
as moral persons with regard to agreements made in peace about practices 
to be followed in war. If we think that morality guides the general public 
and turn to psychologists for their opinion, they will tell us that men in 
collective groups, either permanent ones, such as nations, or temporary 
crowds, are foolish, unreasonable, highly emotional and entirely amoral. 
If there can be any morality in a state as to observance of treaties, it must 
be looked for in the persons (while still in power) whose signatures commit 
it to a given line of action, but their successors can not be held to be inheri- 
tors of their obligations, for the publie which chooses them and whom they 
serve is itself not responsible. 

As an example, General Grant at Appomattox signed a document paroling 
General Lee and his army with a guarantee from molestation. A little 
later the Government thought of trying Lee and others for treason, but 
Grant would not tolerate a violation of his pledge. His personal prestige 
with the people overbore the Government. Grant alone felt responsibility 
for the surrender of Lee. He acted as a moral person and the Government 
did not.6 Had Grant been assassinated with Lincoln according to the 
plans of the conspirators, a tremendous blow would probably have fallen 

3 Memoirs of the Peace Conference, Vol. II, p. 908. 1 Ibid., p. 910. 


ë Recent American legislation affecting gold bonds does not support the doctrine that a 
state ig a moral person. 
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upon the principle that states are moral persons and that therefore treaties 
are binding. Even the courts would have felt and oe have yielded 
to the passions of the times.® 


REASONS FOR GENERAL ACCEPTANCE OF THE DOCTRINE THAT TREATIES 
ARE BINDING 


Although statesmen seem to regard treaties and international rules of 
war as binding only when they ask others to observe them, yet there are 
several reasons for so presenting them to the people and to public opinion. 
Not only members of governments but writers on international law and 
lawyers who practice before the courts on questions of public and private 
international law agree in this, because it greatly facilitates their work. 
Legal methods are better adapted than others for handling international 
relations. By regarding the relations of states as governed by law, a norm 
of behavior is established which all admit. Parties to disputes are enabled 
to discuss each case as an exception to the rule, and by having precedents 
for reference, settlements become easier. 

States and their governments have additional reasons for presenting the 
generally accepted international code of rules as law. In all countries every 
one is trained from childhood to respect the law and taught that obedience 
is its due. Therefore, in any dispute between nations the government of 
each secures popular support for its stand by asserting that it has law as 
its base. Second, in time of war, when new conditions in the world suggest 
new rules of warfare, they will probably be more favorable to the side which 
puts them forward. The opponents and all neutrals stand for conservatism, 
for. although men are willing to face death in time of war if they must, they 
have always greatly resented it when coming from unexpected methods. 
The cry of “unfair” is always raised. A new weapon or practice of war- 
fare has a great advantage at its first appearance, and vilification of the 
innovator is, for awhile, the only answer. When the German submarine 
‘attack on commerce in 1917 seemed to threaten Allied success, the British 
at first had no adequate reply to the new weapon. But vituperation of this 
method of warfare served an important object in arousing hate and stimu- 
lated the spirit of endurance until the tactical answer to submarines was 
found and the losses they occasioned were reduced to supportable figures. 
Warfare in general is based on the fighting emotion of hate (some prefer to 
call it “moral indignation”). Political leaders must be able to arouse and 
maintain it if they are to prosecute successful war, and since people instinc- 
tively respect ‘‘law,”’ leaders must be able to represent the enemy as violating 
it, if and when he introduces some new and effective practice. When it 
falls to the other side to take up the new practice, he can always justify 

t Seo Hall’s International Law, 6th ed., p. 669, quoting the belief of Justice Nelson of 


the United States Supreme Court as to the influence of public opinion on the decisions of the 
court in 1863-1864. 
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it to his own highly-strung people by the plea that “necessity knows no 
law.” 

A third reason that statesmen present international rules of warfare to 
their own people as law, is that without exception all.dread the horrors of 
war and hope they may be limited by agreements made in pesce, while the 
public is undisturbed by the emotions of war and good will is the objective 
of international relations. Consequently, governments are glad to make 
themselves popular at home by joining in conferences such as those at the 
Hague in 1899 and 1907, which formulate limitations on military operations, 
which, however, will not endure in stress of war. As said before, limita- 
tions on warlike practice which prove lasting serve both parties. 

A code of rules governing international relations is indispensable, but it 
will always be fragile. It embodies adjustments suitable for the day, and 
unilateral readjustments will be little noticed by those states which are not 
primarily affected, since no nation goes to war for the sake of others without 
much hesitation. It is therefore likely that rules of war which are made to 
anticipate its conduct in the future will have no great chance of survival. 
When a deviation from the current rules seems profitable to one of the bel- 
ligerents, he will undoubtedly make it and abide the consequences, for he 
will think winning the war is the primary objective, and refuse to limit 
exertions which promise success. 


WILL COURTS MAINTAIN LAWS OF WAR AGAINST THEIR OWN GOVERNMENTS? 


Courts are very important instruments in the operation of international 
rules of war, and what they assert and practice must have great weight. 
Yet they seem likely, at least in some cases, to accept the unilateral rules of 
their own governments. Let us refer to a recent decision of the British 
House of Lords in the case of the Spanish ship Cristina,’ which indicates 
that international law is binding only so far as it is accepted by national 
courts. The opinion remarks (page 830): “It is a trite observation that 
there is no such thing as a standard of international law extraneous to the 
domestic law of a kingdom to which appeal is made.” Later the opinion 
goes on: 

It is a recognized prerequisite of the adoption in our municipal law of 
a doctrine of public international law that it shall have attained the 
position of general acceptance by civilized nations as a rule of interna- 
tional conduct, evidenced by international treaties and conventions, 
authoritative text-books, practice and judicial decisions. 


But this statement does not accord with the practice of British courts in 
the World War, which recognized initiation of new procedures conformable 
to the new conditions of the war. 

The above opinion (by Lord’ Macmillan), citing authoritative text-books 
as sources of British international law, raises the question as to what is the 


7 Reported in this JOURNAL, Vol. 32 (1988), p. 824. 
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criterion which distinguishes an authoritative writer. He has no authority 
except that which his readers yield to the wisdom of his presentation of his 
case. It would seem to be in accordance with the respect due to a great 
tribunal to say that a hall-mark of authority for a British court must be 
that the writer’s doctrine supports British interests, especially in the case 
of hostilities. The measures as to trade with the enemy, which were so 
great a factor in bringing about the defeat of the Central Powers, were the 
British Orders in Council which greatly modified the Declaration of Paris, 
without the consent of the co-signatories, Prussia, Austria and Turkey. 
Orders in Council may be summarily described as executive measures which 
British courts accept as legislation. Thus the executive branch of the 
British Government originated and carried out the rules of warfare which the 
courts pronounced lawful, despite the Treaty of Paris, I am aware that in 
some instances in the last war, British courts did not uphold acts done in 
accord with the Orders in Council, stating that these exceeded the limits of 
international law and that the executive order was not binding on the 
courts. Perhaps we may view these exceptions as made because in these 
cases the court took a wider view than the Government as to interests 
involved and the general welfare of the nation. 

Good and worthy laws are those made to deal with existing situations, 
and, as law-making is not a branch of prophecy, we may expect that in the 
_ next war changes in the accepted rules will be developed unilaterally during 
the war by the belligerent parties who will take heed that their innovations 
do not too seriously offend important neutrals. 


A FORECAST OF PROBABLE RULES IN THE NEAT GREAT WAR 


But while durable rules for war can not be laid down in advance of the 
event, it may not be entirely futile to study the present trend of social, 
economic and military development and seek to perceive in ve direction 
the rules will be modified. 

Probably the rules for sieges may be adapted to apply to whole nations, 
when circumstances permit. In former times, before railways came into use, 
war was local in its incidence. Except by water, the supplies for an army 
could not be brought far, for the teams used to haul supplies had also to 
haul their own forage over the same routes. The cost of transportation 
and the difficulty of finding draft animals made it very hard for a hostile 
army to cover great regions. Distant parts of a country were not much 
affected by hostilities. 

Now, owing to facilities in transportation, all parts of a country can and 
do support the war to a far greater extent than in the past when current 
ideas as to proprieties in war were established. Besides, increased publicity 
and quick transmission of news binds a whole country emotionally together. 
What is done at any point finds an emotional response everywhere. Con- 
sequently, as I think, the rules long ago sanctioned for sieges will be adapted 
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to deal with nations as wholes. It has always been the rule that cities 
might be brought to surrender both by beleaguerment and consequent 
starvation as well as by bombardment and bloodshed. In the last war the 
Central Powers were in the end brought to terms by the policy of beleaguer- 
ment whose effects fell on the whole population, as well as on the troops 
defending the nation. Just as in sieges the distress of the civil population 
and its pressure on the garrison frequently has caused the latter to seek 
terms, so all the population of Germany felt the lack of supplies. The 
people of Germany were disposed to peace before the armies. While it is 
the wise and humane rule of war not to inflict unnecessary suffering on non- 
combatants, the rules of siege have never forbidden injuries to the civil 
population incidental to reduction of the garrison. Free importations of 
supplies of all sorts is necessary for a nation at war, and therefore I appre- 
hend that in the next great war the attack on neutral commerce with bellig- 
erents and on enemy shipping will be as severe as possible, limited only by 
the desire of belligerents not to disrupt the business of neutral nations to 
such an extent as to drive them into hostilities. It will be a matter for 
diplomacy to manage. An appeal to rule and precedent will not go far. 
The list of contraband will be extended to almost everything.’ 

In the present temper of the world, nations who have no great interest 
in a war are likely to permit much latitude to belligerents in order to avoid 
being drawn into hostilities, as seen in the recent Spanish War. 


LIMITATIONS ON WHAPONS OF WAR 


Turning now to restriction upon the weapons employed, I see little chance 
of moderating the practices of the last war. The limitations most discussed 
are those upon submarines, the bombing of civil centers from the air, and the 
use of poison gas. At the Washington Conference, at which an unratified 
treaty was signed which declared that under certain conditions the use of 
submarines was piracy, I talked to Mr. Root on the matter in the presence 
of Mr. Balfour, and thought that Mr. Root’s attitude was an emotional 
one. I suspect he was chiefly responsible for the treaty and that Mr. 
Balfour encouraged him. The British attitude was altogether hostile to 
submarines, as Britain was and is now in more danger from them than any 
other country. Although the treaty was signed, France would not ratify 
it. I presume the reason was that the war having ended victoriously for 
the Allies, another day had come for France, and for the future she was un- 
willing to yield entirely her maritime strength in the English Channel. 

As was said before, the British cried out loudly about the inhumanity of 
the German attack by submarines on British supplies coming in British and 
neutral ships, but we should recollect that the Germans with equal force 
protested against British inhumanity in cutting off German food supplies 


®T believe, but am not sure, that in the American Civil War even medical supplies did 
not have free passage across the lines. 
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‘for women and children” by British surface ships. In both cases the war 
was on property; op food supplies as well as on munitions of war and was 
directed against the whole people of the enemy. In the early part of 1917 
the German submarines were nearly successful in destroying enough ships 
to exhaust England’s food reserves. Had Germany built more submarines 
and fewer surface men-of-war before and during the early part of the 
war, she might well have put England out of action by the summer of 
1917. . 

As for the loss of noncombatant lives by submarines, as to which the 
`- British protested with much effect on opinion in this country, it was not 
relatively great; being, as I recollect, about 15,000 persons on British ships 
only, of whom many were neutrals and other noncombatants.® The British 
did not want to finish the war with small loss of life and quick victory to the 
Germans, but preferred to fight with great losses in Flanders and elsewhere 
for 15 months-longer to secure their own victory. 

I rejoice that the Allied and Associated Powers won, but, putting aside all 
sympathy for either party, I think that the German attempt to win the war 
by the submarine attack on hostile property (with incidental slight loss of 
life) was more humane than the Allies’ method of winning by direct destruc- 
tion of many lives. So it seems to me probable that in similar conditions in 
future wars the submarine attack on commerce will be renewed and that 
neutral nations who lose a few ships will not go to hostilities for that reason 
alone. The offense would not be worth the cost of war. The United States 
was unduly worked up by the Lusttania’s loss through British propaganda. 
It now seems probable, although denied at the time, that the Lustianta 
carried ammunition, 

The extensive use of airplanes in bombing cities and noncombatants is 
not likely to be controlled by pre-war agreements. In former times centers 
of industry and accumulations of supplies were small, and being scattered in 
many places, most of them were inaccessible to the enemy. Now they are 
larger and more concentrated and everywhere accessible to airplane attack. 
In many cases they will be worth attacking and will suffer because their 
destruction will tend to end the war. The incidental presence of private 
property and noncombatants will confer no immunity on property capable 
of aiding the national resistance. 

Poison gas as a means of warfare against armies has undoubtedly come 
to stay. Its use against the civil population will depend on its breaking the 
enemy’s will to resist, for states and peoples at war are not “moral persons,” 
nor will they be bound by pre-war agreements made to conform to peace- 
time abhorrence of violence and especially of new forms of violence. Cen- 
turies ago when small arms were new even the early form of musket was 
thought a horrible weapon. 


° Lives lost in neutral craft were much fewer, but I have been unable to find a reliable 
statement in full. 
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In conclusion, it seems that ease of transportation and of communication 
and the sensitiveness with which all parts of a population react to pressure 
anywhere and anyhow applied will, in the next war reduce the immunities 
hitherto granted both to noncombatants and to all property which may 
serve a public use, and that neutral nations will acquiesce in very great 
restrictions on their own commercial affairs in order to avoid being drawn 
into the war. 


THE STATUS OF OUTER MONGOLIA IN INTERNATIONAL LAW 


By Lovis NEMZER 
Fellow in International Relations, University of Chicago 


The steady decline during the last half-century in the degree of effective 
control wielded by China over the borderlands of her great empire has been 
accompanied by widespread confusion concerning the international position 
of these areas. Obscured through the establishment by foreign nations of 
numerous special concessions, spheres of influence, and protectorates, the 
exact legal relationship existing between the central authority of China and 
the governors of these territories has been a cause for frequent and vigorous 
debate. Those groups which have sought to advance the claims of their 
governments to wider concessions in these regions, and those publicists who 
have made unsubstantiated statements about the imperialistic aims of vari- 
ous states in these areas, have profited by this confusion. This condition of 
uncertainty regarding legal status, which exists in some degree with regard 
to each of the four Chinese dependencies, is markedly present in the 
case of Outer Mongolia, a region of growing importance in Far Eastern 
affairs. 

Recent estimates of the status of Outer Mongolia in international law have 
included such varied theories as those which view that area (1) as a fully 
sovereign state, (2) as a constituent republic, completely incorporated in the 
Union of Soviet Socialist Republic, or (8) as a vassal state under the suze- 
rainty of China.! Each of these assumes that legal sovereignty does not 
reside in China. However, a careful consideration of the legal relations of 
the region in recent times must lead to the conclusion that Outer Mongolia 
should be regarded as under the sovereignty of China. Although the 
question of the exact situs of sovereignty is often only of legal importance, 
impending political changes in eastern Asia and the present strategic im- 
portance of Outer Mongolia warrant a clarification of this point. 

Until the last quarter of the nineteenth century, the European Powers 
recognized that Mongolia was an integral part of the Chinese Empire, having 
no independent international personality. However, in the hectic period of 
imperialistic activity that preceded the World War, Tsarist Russia carved 
out a “sphere of interest” in Outer Mongolia which was recognized explic- 


1 For examples, see the following: L. Oppenheim, International Law (A. D. McNair, ed., 
London, 1928), p. 238n; British Foreign Minister Anthony Eden’s answer to è parliamentary 
question, as reported by The Times, London, Feb. 13, 1936, p. 6; P. M. Roxby, “ Mongolia,” 
Encyclopedia Britannica (14th ed., London, 1929), Vol. 15, p. 710; G. E. Sokolsky, The 
Tinder Box of Asia (New York, 1932), p. 181. 

*See the Sino-Russian Treaty of 1881, British Parliamentary Command Papers, 3134, 
China No. I (1882), pp. 13-15. 
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itly by Great Britain, France and Japan and implicitly by most of the 
other Powers.? At the same time Russia fostered the growth of an Outer 
Mongolian nationalistic movement—which seems to have existed indepen- 
dently of her stimulating efforts ‘—and prepared for further infringement.® 
The collapse of the Manchu dynasty provided the opportunity for which 
the Tsarist officials had been waiting. 

The Outer Mongolians declared their independence in 1911, but the 
Russians preferred to treat their leaders as an “autonomous” government. 
In the period between 1912 and 1915, the Tsarist Government negotiated a - 
series of bilateral agreements with “Autonomous Mongolia,” and the Gov- 
ernment of the Chinese Republic, climaxed by the tri-partite Kiakhta agree- 
ment of June 7, 1915.6 Through them China obligated herself on “questions 
of a political and territorial nature” concerning Outer Mongolia to come to 
“an agreement with the Russian Government through negotiations in which 
the authorities of Outer Mongolia shall take a part.” This and other con- 
cessions to Russia were the basis for the theory of E. T. Williams, advanced 
in 1916, that “while China nominally is acknowledged as suzerain, prac- 
tically Outer Mongolia is under the joint protection of Russia and China.’”? 


? B. De Siebert and G. A. Schreiner, Entente Diplomacy and the World (New York, 1921), 
Chap. I; E. B. Price, The Russo-Japanese Treaties of 1907-1916 concerning Manchuria and 
Mongolia (Baltimore, 1933). 

4A, Kallinikov, “The Native Revolutionary Movement in Pre-Autonomous Mongolia,” 
Revolyutstonnit Vostok [The Revolutionary East], 1934, No. 5, pp. 137-156; 8. Shordzholov, 
“The Autonomous Movement in Mongolia and Tsarist Russia,” Novyi Vostok [The New 
East], 1926, No. 13 (4), pp. 351-363. 

6 See the introductory article by A. Popov, “Tsarist Russia and Mongolia,” Krasny 
Arkhav [The Red Archives], 1929, No. 37, pp. 1-16. 

‘J. V. A. MacMurray, Treaties and Agreements with and Concerning China, 1894-1919 
(New York, 1921), Vol. I, pp. 992-996, 1066-1067, 1178-1179, 1179-1189, 1239-1244, 
1259-12665. l 

? “Relations Between China, Russia and Mongolia,” this JOURNAL, Vol. 10 (1916), p. 807. 
Space prohibits a full examination of the legal position of Outer Mongolia, though the 
writer believes that Williams’ theory is essentially correct. That the extent of Russia’s 
rights is not exaggerated can be shown by the fact that virtually all students of the situation 
agree that the Tsarist Government had at least the rights of a joint protector in Mongolian 
affairs. See a semi-official Chinese view (Tennyson Tan, Political Status of Mongolia, 
Shanghai, 1982, p. 56); a recent official Mongolian view (Doxom, “Historical Lessons of 15 
Years of Revolution,” Tikht Okean [Pacific Ocean], 1936, No. 39, p. 69); the view of the legal 
adviser of the Tsarist Foreign Ministry in 1915 (Baron Nolde, “The International Position 
of Mongolia,” Pravo [Law], 1915, as cited by A. N. Makarov, “Die Rechstellung der Ausseren 
Mongolei in ihrer historischen Entwicklung,” Zeitschrift für auslandisches öffentliches Recht 
und Völkerrecht, Vol. VII, No. 2, p. 331), who pointe to the position of the Ionian Islands 
after the Russo-Turkish treaty of 1800, and that of the Danubian principalities between the 
Treaty of Adrianople and the Treaty of Paris of 1856, as analogous; the summary of a Soviet 
scholar (E. D. Grimm, Collection of Treaties and other Documents Concerning the History 
of International Relations in the Far East, Moscow, 1927, introduction); and the observa- 
tion of an authority on Mongolian law (A. Riasonovasky, The Customary Law of the Mon- 
gols, Harbin, 1924, p. 138). 
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The Chinese authorities reasserted their control in Outer Mongolia after 
the collapse of the Tsarist Government, and the Mongol leaders were pre- 
vailed upon to sign a petition begging for the cancellation of their autono- 
mous powers, a request which was granted on November 20, 1919.5 The 
Chinese Government sought to dispose of the agreements made by Russia 
with China and the Mongols by reference to the Mongolian statement that 
“since we are willing to renounce autonomy, all these instruments become 
null and void automatically.”’® Representatives of the Tsarist and Kolchak 
governments protested strongly,!° but the Chinese did not alter their unique 
interpretation of international law. Peking simply held that the original 
demand for autonomy, being the will of the Mongolian people, had been the 
basis for all the agreements concluded on that question; since it was now 
“the will of the Mongolian people” to cancel this autonomy, all the treaties 
lost their effect and were no longer binding. 

The severity of Chinese rule gave the Mongols little cause for regret when 
Russian Whites who had fled from Siberia drove the Chinese from Mongolia 
early in 1921. But the Mongols found that the cure was worse than the 
original disease when Baron Ungern-Sternberg began his “White Terror,” 
and they soon turned for aid to both of their neighbors. The requests made 
of the Chinese Government by the Mongolian clerical hierarchy found no 
response," but a newly organized group of Mongolian nationalists was wel- 
comed by the Bolsheviks who were eager to accomplish a dual purpose 
through action in Outer Mongolia. 

The Communist theorists have always considered a policy of codperation 
with the colonial and subject peoples of Asia to be an essential feature of 
their program.” Because of this, one of the pillars of Lenin’s foreign policy 


s Millard’s Review of the Far East, Shanghai, Vol. XI, No. 1, pp. 12-13. It should be 
noted that even had the petition any relevance in international law, its validity might be 
challenged because of the coercive character of the methods by which it was obtained. For 
an account of the methods used by the Chinese general who secured the signature of the 
“petition,” see Foreign Relations of the United States, 1919, Vol. I, pp. 400-401. It is 
generally assumed that threats of violence to the persons of the negotiators invalidate the 
resultant treaty (see the draft convention of the Harvard Research, Law of Treaties, this 
~ JOURNAL, Supp., Vol. 29 (1985), pp. 1016, 1020, 1024). 

$ Millard’s Review of the Far East, tbid. 

10 The Tsarist representative protested when Chinese troops were sent into Mongolia in 
numbers which were in violation to the Kiakhta agreement (The Times, London, Nov. 10, 
1919, p. 13), and he did so again at this time (thid., July 23, 1919, p. 11; Robert T. Pollard, 
China’s Foreign Relations, New York, 1983, pp. 120-121). The Kolchak Government also 
protested at this time and informed Chinese representatives that Russia reserved full liberty 
of action for the protection of her interests in the future. (Far Eastern Political Science 
Review, Vol. Ii, No. 2, pp. 140-141.) 

R China Year Book, 1924, p. 580. The Mongols were referred to Chang Tso-lin of Man- 
churia, who, according to rumor, was negotiating for assistance with Ungern himself. See 
Henry K. Norton, The Far Eastern Republic of Siberia (London, 1927), pp. 261-262. > 

42 Joseph Stalin, Marxism and the National and Colonial Question (Leningrad, 1935), 
pp. 74-77. 
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was friendship for the nations of Asia,” a fact that was soon evident in the 
Bolshevik policy toward Outer Mongolia. As early as 1919, the Soviets 
addressed a proclamation to the Mongolian people declaring that ‘Mongolia 
is a free country,” calling for the eviction of those Russian advisers and 
capitalists who had gained political and economic control of Mongolia, and 
urging that the Mongolian people take complete control of all internal affairs 
in Mongolia. As proof of its good will, the Soviet Government publicly 
announced its willingness “to bring it [the Mongolian people] immediately 
into diplomatic relations with the Russian people” and invited it to send “an 
emissary of the liberated Mongolian people half-way to the Red Army.” M 
In 1920, the Mongolian National Revolutionary Party was formed on Soviet 
territory, and a year later an army and a provisional government were 
formed. 

`The Soviet military leaders likewise considered Outer Mongolia a region of 
strategic importance. The finest base for an attack on Asiatic Russia is to 
be found in these lands south of Lake Baikal, and the substitution of the 
Russian Whites for the Chinese—whom the Soviets had regarded as “tools 
of Japanese imperialism ”—did not allay the fear of attack from that area. 
Ungern-Sternberg made no secret of his plan to invade Russia,’ and the Red 
Army heads put increasing pressure on the Soviet civil authorities for per- 
mission to dispose of this menace. 

In spite of the doctrinal and strategic reasons for positive action in Mon- 
golia, the Soviet Government hesitated to move without the consent of 
China. Even in this rudimentary stage of Soviet-Sino-Mongolian relations, 
Soviet Russia and the Far Eastern Republic had already implicitly recog- 
nized the existence of certain Chinese rights over Outer Mongolia. Although 
the Soviet proclamation of 1919 to the Outer Mongolians had referred to the 
latter as a “free people” who should seize control of all power in internal 
matters, the Bolsheviks sought permission from the Chinese authorities to 
dispatch Russian troops into Outer Mongolia. This was quickly refused, 
but the Soviet Foreign Office used an alleged plea of local Chinese troops for 
Soviet military aid to renew their request.!8 

In a note to the Chinese Government, published in November, 1920, 

13 Louis Fischer, The Soviets in World Affairs (London, 1930), p. 463. 

“u Doxom, op. cH., p. 72. 

u Viktorov and N. Khalkhin, Mongol’skaya Narodnaya Respublika [The Mongolian 
People’s Republic] (Moscow, 1986), p. 27. Rudolf Walter, a Nazi writer, asserts that the 
original group was a cell of the Third (Communist) International, but cites no evidence. 
“Die Aussenmongolei,” Kuropdische Revue, Vol. XIX, No. 1, p. 22. 

u T. J. Betts, “The Strategy of Another Russo-Japanese War,” Foreign Affairs, Vol. 12, 
No. 4, pp. 592-608. For the Russian expression of this view, see Izvestiya, Moscow, April 8, 
1936. 

11 The Special Delegation of the Far Eastern Republic to the Washington Disarmament 
Conference, “Letters Captured from Baron Ungern in Mongolias” (Washington, 1921). 

18 There seems to be some basis for this Russian claim. See the China Year Book, 1924, 
p. 576. 
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Chicherin, the Soviet Commissar for Foreign Affairs, pledged that the Soviet 
troops would enter Mongolia “as friends of China,” and would leave “ Chi- 
nese territory just as soon as the White Guardists now in Mongolia will have 
been destroyed.” !? Peking, however, denied the Soviet requests for per- 
mission to aid the Chinese in Mongolia 7° and categorically stated that no 
such assistance would ever be needed.#* It was not until Ungern-Sternberg 
had launched his attack on Siberia that the forces of the Far Eastern Republic . 
entered Outer Mongolia.” Reinforced by troops from the Russian Socialist 
Federative Soviet Republic and the Mongolian National-Revolutionary 
Army, they captured Ungern and defeated the White Guardist Army in 
Mongolia. 

Subsequently, the Mongolian Provisional Government, on the ground 
that it had not yet been able to complete ‘‘the organization of the apparatus 
of the new authority,” requested the Soviet Government to retain its troops 
in Mongolia pending “the complete removal of the menace from the common 
enemy.” ?? In acceding to this request, the R.S.F.S.R. declared that it was 
“firmly decided to withdraw its troops from the territory of Autonomous 
Mongolia as soon as the menace to the free development of the Mongolian 
people and to the security of the Russian Republic and the Far Eastern 
Republic shall have been removed.” It expressed the conviction that “in 
the near future, by the united efforts of the two peoples . . . the free devel- 
opment of the Mongolian people will be secured on the basis of its auton- 
omy.” * About the same time, the Soviet representative in China, A. 
Paikes, was assuring Peking that his government had sent troops into 
Outer Mongolia only at the request of the Mongolian Provisional Govern- 
ment. He declared that the troops would be withdrawn as soon as the 
Mongols had come to an agreement with China,” 

By the summer of 1921, Soviet Russia’s three major interests in Outer 
Mongolia had been revealed. First, Bolshevik doctrinaires felt that the 
Mongolian people—as well as each of the other Eastern subject peoples— 
would accept Communism if properly approached, and it was therefore of 
prime importance to this group that the trust and friendship of the Mongols 
should be gained; second, Soviet military leaders realized the strategic value 
of Outer Mongolia as a military base against Asiatic Russia, and could not 
regard with equanimity the seizure of control in that region by political forces 


19 Pravda, Petrograd, Nov. 14, 1920. 20 Norton, op. cH., p. 332. 

2 Izvestiya, Moscow, Jan. 5, 1921. 

22 The Soviet writers, Viktorov and Khalkhin (ep. ctt., p. 17), claim that the decision to 
enter Mongolia came as the result of a suggestion from the Mongolian Provisional Govern- 
ment. 

123 Izvestiya, Moscow, Aug. 10, 1921; Leo Pasvolsky, Russia in the Far East (New York, 
1922), pp. 176-177. ; 

4 Izvestiya, Moscow, Aug. 10, 1921; Pasvolsky, op. cit., pp. 177-179. 

357. J. Korostovetz, Von Cinggis Khan zur Sowjetrepublik (Berlin and Leipzig, 1928), p. 
317. 
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unfriendly to Soviet aims; third, there were elements in the Soviet Govern- 
ment, well represented in the Foreign Office, which considered the support 
of China to be of prime importance,” and these felt that it would be necessary 
to recognize certain Chinese rights in Mongolia as proof of the Soviet repudia- 
tion of imperialistic aims. 

It is apparent that these objectives were partly incompatible, and an 
over-vigorous prosecution of any one of them would have hindered the ful- 
fillment of the others. A wise Soviet Foreign Office might have permitted a 
certain degree of Communist indoctrination and some economic assistance to 
the Mongols, -but it would have realized that national recognition or other 
encouragement of political aspirations could only embarrass the Soviet 
representatives before China and the rest of the world, giving their enemies 
cause to speak of “Red imperialism.” Immediate and widely publicized 
recognition of important Chinese rights in Mongolia would tend, on the 
other hand, to alienate the Mongolians and other Central Asiatic peoples 
who would complain of their betrayal into the hands of the Chinese. An 
attempt to safeguard the Mongolian base against use by anti-Soviet forces 
through the establishment of a permanent control of the area by the Red 
Army might have satisfied the Bolshevik military leaders but would have 
antagonized the Mongolians, justified the suspicions of the Chinese, and 
convinced the nations of the world of the revival of Russian imperialism in 
the Far East. Moreover, fully conscious of the weakness of their state’s 
international position and confused by divergent internal pressure groups, 
the inexperienced Soviet diplomats of this period were seeking to realize 
their foreign policy in a variety of inconsistent and conflicting ways which 
were later to create endless inconvenience and embarrassment.?” This is 
particularly evident in the execution of their Mongolian policy, which to 
this day has confused some foreign observers with regard to the official 
Soviet attitude on the legal status of Outer Mongolia, 

An apt illustration of this point is to be found in the agreement for the 
“establishment of friendly relations” signed on November 5, 1921, between 
the Russian Socialist Federative Soviet Republic and the Mongolian Peo- 
ple’s Republic. Although many of its provisions were essential in the estab- 
lishment of relations between the two peoples, it also contained articles 
which were incompatible with the previous Soviet policy toward Mongolia 
and China. 

The “introduction” to the agreement declares that all former agreements 
between the Tsarist Government and the Government of “autonomous” 
Mongolia, ‘compelled thereto by the perfidious and rapacious policy of the 


aM. W. Graham, Jr., “A Decade of Sino-Russian Diplomacy,’”’ American Political 
Science Review, Vol. XXII, No. 1, pp. 45-69. 

27 For a description of the confusion in the Soviet Foreign Office of this period by a Soviet 
student of international law, see E. A. Korovin, Das Völkerrecht der Ubergangzeit (Berlin, 
1929), pp. 1-2. 
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first named government”, had now “lost their force as a result of the new 
situations” which. had arisen in both countries.*® Article 3, which binds the 
signatories to prohibit the use of their territories by groups “having as their 
object action against the other party,” is similar in wording and significance 
to provisions inserted in most of the treaties made in this period by the 
R.8.F:8.R. with bordering states.** Article 6 follows a similar precedent 
by providing for a strict delimitation of the frontiers.%° Other articles pro- 
vided for most-favored-nation treatment: in regard to trading duties, rights 
of private citizens, judicial matters, and payments on land. The Soviet 
Government presented its telegraphic buildings and equipment in Outer - 
Mongolia to the Mongolian people, and the signatories made provisions for a 
special agreement for codperation in telegraphic communication. 

Incorporated in the same agreement is a group of provisions which seems 
to represent a departure from the previous Soviet position on the status of 
Outer Mongolia. Two articles are concerned with reciprocal recognition: in 
Article I the Government of the Russian Socialist Federative Soviet Republic 
recognized ‘‘the People’s Government of Mongolia as the sole legal govern- 
ment of Mongolia”; in Article II the Mongolian Government recognized 
“the Government of the R.S.F.8.R. as the sole legal-authority of Russia.” 
Articles IV and V provided for the exchange of consular officers and “‘ plenipo- 
tentiary representatives.” Although the Soviets’ interpretation of these 
articles is obscure, some publicists have cited them as proof that Outer 
Mongolia is recognized by Soviet Russia today as a fully sovereign inde- 
pendent nation. This interpretation is incompatible with the policy hitherto 
consistently adhered to by. the Soviet Government on the international 
status of Outer Mongolia.* Although Soviet Russia has acted upon. the 
assumption that the extent of China’s jurisdictional authority in Mongolia 
has varied in recent years, the Soviet Government, previous or subsequent 
to this treaty, has never denied the sovereignty of China in this area. Re- 
affirmation of Soviet Russia’s consistent attitude on this question was 
made soon after the publication of this treaty and on several subsequent 
occasions. 

28 British Foreign and State Papers, Vol. 192 (1930), Pt. I, pp. 854-857. 

2 T. A. Taracousio, The Soviet Union and International Law (New York, 1935), pp. 253- 
256. A Chinese magazine notes that the Bolsheviks defended their agreement by pointing : 
out that since China had refused to recognize Soviet Russia, the Mongolian Government 
was the only authority with which the Bolsheviks could deal in settling Russo-Mongolian 
questions. “The Mongolian Question,” Sh’en Pao, Peking, May 2, 1922, cited by Huan Chai, 
“International Status of Mongolia” (Thesis, M.A., University of Chicago, 1926), p. 35. — 

30 Taracouzio, op. cit., p. 54. 

3 The terminology used may permit some doubt as to the exact meaning of these articles. 
Interesting speculation arises as to the reasons for the distinction made between “the sole 
legal government” of Mongolia and “the sole legal authority” of Russia. 

1 It is noteworthy that thia treaty and one with Czechoslovakia were the only two negoti- 


ated by the R.S.F.8.R. which were not superseded by treaties negotiated by the U.S.S.R. 
after the latter was created. Taracousio, op. ctt., pp. 287-298. 
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On October 14, 1922, Adolph Joffe reaffirmed in a message to the Chinese 
Foreign Office the spirit of Chicherin’s note of the previous year, which had 
regarded Mongolia as Chinese territory under Chinese sovereignty. Early 
in the next year Joffe had his famous interview with Dr. Sun Yat-sen, who 
had no official position at that time but who was recognized as the leader of 
Chinese nationalism. A joint statement was issued in which Dr. Sun 
recognized China’s inability to maintain order in Mongolia and to prevent a 
revival of White Guard activity against Soviet Russia. He therefore viewed 
an immediate evacuation by Russian troops as neither “imperative nor in 
the real interests of China.” On his side, Joffe “categorically declared to 
Dr. Sun Yat-sen (who has fully satisfied himself as to this) that it is not and 
has never been the intention or purpose of the present Russian Government 
to pursue an imperialistic policy in Outer Mongolia or to cause it to secede 
from China.” ™ 

Joffe’s successor, L. Karakhan, further clarified the Soviet attitude on 
Outer Mongolia early in 1924. He declared in unmistakable language that 
his government regarded Mongolia as a part of the Chinese Republic. In 
regard to the important question of the exact relationship between China and 
Mongolia, he insisted that this must be fixed by direct negotiations between 
the two parties. According to Louis Fischer,” Japon Danzan (commander- 
in-chief of the Mongolian Army and Vice-Chairman of the Mongolian Gov- 
ernment) was sent to Peking for this purpose early in 1924, but was un- 
successful. 

The clearest evidence of Soviet Russia’s policy toward Mongolia was 
given in a speech at the capital of Outer Mongolia by Vasiliev, the new Soviet 
representative, in January, 1924. In reply to a direct question concerning 
the Soviet attitude toward Mongolian independence, he pointed out that 
while he could say “‘definitely” that conditions permitted reference to the 
“autonomy” of Mongolia rather than to its “independence,” the difference 
was “more visionary than real.” Too much stress could be laid on the ex- 
ternal signs of independence, declared the Soviet representative. He ad- 

4 China Year Book, 1924, p. 860. Korostovets, a Tsarist diplomat who had negotiated 
many of the early Russo-Mongolian agreements, ‘declares that in regard to Outer Mongolia 
the Soviets at this time wanted only the resumption of the situation which had existed under 
the Kiakhta agreement. (Korostovetz, op. cit., p. 320.) 

4 China Year Book, 1924, p. 863. It might be pointed out that Sun Yat-sen always re- 
fused to consider proposals for separation of Outer Mongolia from China, although he later 
entered into close relations with Soviet Russia and professed strong belief in the right of self- 
determination of peoples. Shu-Chin Tsui, “The Influence of the Canton-Moscow Entente 
upon Sun Yat-sen’s Political Philosophy: 1. The Principle of Nationalism,” Chinese Social 
and Political Science Review, Vol. 18, No. 1, p. 128; P. Linebarger, The Political Doctrines 
of Sun Yat-sen (Baltimore, 1937), p. 87. 

3 Fischer, op. ctt., p. 644. The Soviets had publicly encouraged a Sino-Mongolian adjust- 
ment of their mutual problems for some time. See Chicherin’s note to the Outer Mongolian 
Government, Izvestiya, Moscow, Sept. 17, 1921. 

38 Op. cit., p. 544. 
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vised the Mongols to consider the actual conditions under which they lived, 
since under existing conditions they could live much more freely than under 
so-called independence. Thus the Mongolian people could use their auton- 
omous powers to make their allegiance to China only nominal, while they 
followed their own road to progress and freedom.?” 

Vasiliev’s explanation may seem to be an attempt to reconcile the incom- 
patible aims of Soviet Russia in regard to China, on the one hand, and 
` Mongolia, on the other. His distinctions between the utility of national in- 
dependence and that of autonomy are illuminating, however, if they are un- 
derstood in the context of the Soviet attitude on the position of “subject _ 
nationalities.” Joseph Stalin, while People’s Commissar for Nationalities, 
pointed out in 1920 that the subject peoples of the Tsarist Empire could not 
hope to remain free if each attempted to form an “independent” sovereign 
nation, for they would soon fall prey to the forces of imperialism. It was 
his belief that the ‘‘so-called independence of a so-called independent 
Georgia, Armenia, Poland, Finland, etc., is only an illusion, and conceals the 
utter dependence of these apologies for states on one group of imperialists 
or another.”’** It appears to be a cardinal point of Soviet policy that a sub- 
ject people should be encouraged to declare its national independence only 
when it has the economic and military strength necessary to maintain that 
independence against foreign imperialism. In view of the considerations 
which dominated Soviet Russia’s position in Mongolia, the Soviets evidently 
considered it wise to encourage the construction of the political and economic 
machinery necessary for complete autonomy, while discouraging any move 
toward immediate national independence for Mongolia. 

The exact definition of Soviet Russia’s attitude on the legal position of 
China in Outer Mongolia proved a more difficult task. Since Soviet Russia 
has been the only foreign Power directly concerned with the region, the Chi- 
nese Government has emphasized the importance of the Karakhan-Koo 
Agreement on General Principles, signed by Sino-Russian representatives 
of the two countries on May 31, 1924. Article V, which deals with 
Outer Mongolia, has never been supplemented and remains today the 
basis of Sino-Russian negotiation-on Mongolian questions. It reads as 
follows: 


Article V. The Government of the Union of Soviet Socialist Re- 

publics recognizes that Outer Mongolia is an integral part of the Repub- 
-lic of China and respects China’s sovereignty therein. 

The Government of the Union of Soviet Socialist Republics declares 
that as soon as the questions for the withdrawal for all troops of the 
Union of Soviet Socialist Republics from Outer Mongolia—namely, as 
to the time limit of the withdrawal of such troops and the measures to 
be adopted in the interests of the safety of the frontiers—are agreed 
upon in the conference as provided in Article II of the present agree- 


¥ North China, Herald, Shanghai, March 15, 1924, p. 402; translated from the Mongolian 
newspaper, Zaria, Ulan Bator Khota. 3 Stalin, op. cht., p. 79. 
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ment, it will effect the complete withdrawal of all the troops of the Union 
of Soviet Socialist Republics from Outer Mongolia.*® 

The Chinese Government has maintained, on the basis of the first para- 
graph, that Soviet Russia had recognized it as the sole government legally 
competent to regulate the affairs of Outer Mongolia. It has therefore pro- 
tested against any action of the Russian Government which seemed to as- 
sume the possession of any de jure authority on the part of an Outer Mon- 
golian Government, since none has yet been delegated by China? The 
Soviet Government, however, has declared that it ‘recognizes Mongolia as a 
part of the whole Republic of China, enjoying, however, autonomy so far- 
reaching as to preclude Chinese interference with internal affairs and to 
permit the establishment of independent relations by Mongolia.”“ It has 
therefore felt itself free to negotiate a number of treaties with the Mongolian 
Government which range from pacts of mutual assistance to agreements for 
the execution of national court orders in the territory of the other signa- 
tory.“ 

Russia’s attitude, which implies a denial of China’s interpretation of the 
first paragraph, need not be regarded as a complete rejection of all obligations 
with respect to China’s position in Mongolia. It is true that the Soviet 
Government, while pledging itself to “‘respect China’s sovereignty” in that 
region, has not defined the sovereign rights or powers which were to be 
respected therein. It should be noted, however, that international legal 
practice has established the existence of a minimum set of rights which are 
consequent upon the recognition of a nation’s sovereignty in any region. 
Such rights are admitted, for example, in connection with the Chinese leased 
territories and the Panama Canal Zone, although in each case the nominal 
sovereign has delegated to other countries the exercise of virtually all other 
rights and powers usually connected in international law with the possession 
of sovereignty. Yet, even here, as long as they are vested with sovereignty, 
‘China and Panama possess and exercise “ultimate and supreme legal 
competence” in these areas. Only the sovereign, by express or implied 

3 MacMurray, J. V. A., Treaties and Agreements With and Concerning China, 1919-1929, 
Carnegie Endowment for International Peace (Washington, 1929), p. 134. 

t Note the demand of the Chinese cabinet for the cancellation of the Soviet-Mongolian 
agreements before 1924, as being “contrary to the sentence (in Article V of the 1924 Sino- 
Russian agreement) ‘respecting the sovereignty of China’”’ (China Year Book, 1924, p. 883); 
see the report of a protest by the Chinese ambassador to Russia at the rumor that a secret 
treaty of mutual assistance had been signed between Soviet Russia and Outer Mongolia in 
1927 (M. Nikitine, “Mongolie,” Dictionnaire Diplomatique, Paris, 1933, p. 147); see the pro- 
test of the Chinese Foreign Minister following the announcement of the Russo-Outer Mon- 
golian Pact of Mutual Assistance in 1986 (Documents on International Affairs, 1936, London, 
1937], pp. 473-474). 

u “(“hicherin’s Report on the International Situation,’’ Izvestiya, Moscow, March 6, 1925. 

“ Tevestiya, April 8, 1936; Taracouzio, op. cii., p. 471 and passim; T. A. Taracouzio, “ In- 
ternational Codperation of the U.S.S.R. in Legal Matters,” this Journan, Vol. 31 (1937), p. 
60. 
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action, can legalize the constitutional position of the local government, and - 
only the sovereign has the final authority to dispose of the territory. 

The establishment of these minimum rights of China in Outer Mongolia 
can have a definite application to the legal status of the region. As long 
as Russia recognizes the sovereignty of China in Mongolia,“ the former can 
regard the local Mongolian government only as an authority whose powers 
must ultimately be delegated by the constitutional authority in China. It 
is noteworthy that recent Soviet declarations and diplomatic practice have 
been such as to decrease greatly the probability of a change in China’s posi- - 
tion as sovereign without her own consent. With the exception of one case, 
the Soviet Government has repudiated in the last five years the use of the 
_ doctrine of rebus sic stantibus,“ and has declared that changes in existing 
international obligations and rights should occur only through negotiation 
between all parties concerned. Future negotiation may establish the ex- 
istence of other Chinese rights and obligations resulting from the recognition 
of its sovereignty in Mongolia, but the existence of these minimum rights 
- need not be established by special agreement. 

Despite its claim to sole and complete authority over Outer Mongolia, the 
Chinese Government has eschewed military means in the assertion of its 
claim since 1922.47 One reason for this attitude has been the knowledge, at 
first implied and later announced by Moscow, that Soviet Russia would 
protect the Outer Mongolian Government against attack from a third party. 
The legal basis for Russia’s protection is to be found in the Soviet interpreta- 
tion of the second paragraph of Article V of the Karakhan-Koo agreement. 

Concurrently with the publication of the Russo-Mongolian Pact of Mutual 
Assistance in 1936, Izvestiya, the official organ of the Russian Government, 
published this interpretation as a defense against expected criticism of the 
pact. Pointing to the stipulation that the “question” of “measures to be 
adopted in the interests of the safety of the frontiers” was to be “agreed 

“C. Walter Young, The International Legal Status of the Kwantung Leased Territory 
(Baltimore, 1931), pp. 13-14; Quincy Wright, Mandates Under the League of Nations 
(Chicago, 1980), p. 297. 

“ Leading Soviet authorities on international law believe that, with respect to the con- 
temporary concept of sovereignty, their use of the term does not differ from that generally 
accepted in international law. Eugene A. Korovin, (book review of Taracouzio, The 
Soviet Union and International Law), Harvard Law Review, Vol. 49, 1936, p. 1894. CY. E. 
Pashukanis, Ocherki po Mezhdynarodnomu Pravu [Outline of International Law], U.S.S.R, 
1935, pp. 115-116. 

48 Eugene A. Korovin, “Soviet Treaties and International Law,” this Jounnan, Vol. 22 
(1928), pp. 762-763. The single exception concerns certain obligations of a revolutionary 
socialist government in regard to the debts of its capitalist predecessor. For a detailed 
study of the Soviet repudiation of rebus sic sfanttbus, see the series of articles by Karl Radek 

> which appeared in the Moscow Izvestiya, May 12-24,. 1933. 

4¢M. Litvinov, Vneshnyaya Politika SSSR [Foreign Policy of the U.8.5.R.], Moscow, 1937, 

. 151. ` 
i 4! In 1922, Chang Tso-lin was appointed High Commissioner for Mongolia with full powers 
to reconquer it. China Year Book, 1924, p. 580. 18 Bee page 460, supra, 
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upon” by a subsequent Sino-Russian conference, the newspaper maintained 
that the signatories had thus recognized a joint responsibility to protect the 
Mongolian borders. The governmental spokesman declared that 


from this point it is very clear that the Chinese Government has recog- 
nized for the U.S.8.R. in specific cases the right to undertake such 
measures as sending troops into the Mongolian People’s Republic with 
the purpose of defending its frontiers. It is true that these measures 
should have been worked out long ago by the Soviet-Chinese conference 
as foreseen by the Peking Agreement, but that it was not created was by 
-no means the fault of the U.S.S.R., for it was prevented by the general 
War in China and the unstable position of the Chinese Government.*® 


On the basis of this implied “recognition” by the Chinese Government, 
Soviet Russia has announced its protection of and coöperation with the 
Mongolian Government which is a consequence of its self-imposed “duty 
. . . to aid the Mongolian people in the preservation of the integrity and 
the inviolability of their territory, and in their economic and cultural recon- 
struction.” © The Soviet Union, however, claims that it has no control over 
the affairs of the Mongolian People’s Republic, and therefore accepts no 
responsibility for the latter’s action. This position differs radically from the 
` modern concept of protection, which involves “a certain degree of control” 
by the protector, a definite ‘diminution of sovereignty” and sovereign 
powers of the protected state, and a corresponding amount of responsibility 
by the former in regard to third states.®. 

The present status of Outer Mongolia in international law is clear in broad 
principles and vague in specific details. For the family of nations, sover- 
elgnty over the area is vested in China. This has been clearly proclaimed 
by China, the Soviet Union,® and at least one Power not directly implicated 
in Mongolian affairs, Great Britain. The de facto government of the Mon- 


“K Sovetsko-Mongol’sakomu Protokolu,” Izvestiya, Moscow, April 8, 1936. Pravda, 
Leningrad, April 9, 1936, official organ of the Russian Communist Party, published a similar 
article. A short review of these articles appeared in the New York Times, April 10, 1936, 
p. 19. i 

50 Tevesttya, Moscow, April 8, 1938. 

“T. Baty, ‘‘Protectorates and Mandates,” British Year Book of International Law, 
1921-1922, p. 112; Clyde Eagleton, The Responsibility of States in International Law (New 
York, 1928), pp. 35-36. The Soviet concept seems to resemble the Renaissance conception 
of protection, as described by Baty. The latter involved “little or nothing more than a 
form of guarantee” which “did not necessarily affect in any degree the sovereignty. of the 
protected Power.” Baty, op. ctt., p. 109. 

82 Note that in his answer to the Chinese protest concerning the Russo-Outer Mongolian 
Pact of Mutual Assistance, the Soviet Commissar for Foreign Affairs reaffirmed Chinese 
sovereignty in Outer Mongolia. He asserted that the new agreement did not change the 
status of-the area. Documents on International Affairs, 1936 (London, 1937), pp. 474-475. 

š On May 11, 1936, the British Prime Minister declared that “His Majesty’s Govern- 
ment continue to regard Outer Mongolia as under Chinese sovereignty.” Cited by Gerald 
M. Friters, “The Development of Outer Mongolian Independence,” Pacific Affairs, Vol. X, 
No. 3, p. 335, from Parliamentary Debates, House of Commons. 
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golian People’s Republic has proclaimed its complete independence, but 
has not generally been recognized. 

The. exact legal relationship between the central Government of China 
and the Mongolian authorities is more difficult to discern. The latters’ 
claim to complete separation from China and full national independence has 
little legal basis, but rests on actual fact in so far as existing political relations 
are concerned. China’s claim of complete legal control of Mongolia’s 
internal and foreign affairs has strong legal support, but means little in the 
determination of Mongolia’s present policies. The U.S.S.R. has declared 
that the exact relationship between these two is ‘‘the exclusive affair of the 
Chinese and Mongolian peoples,” * but has effectively dominated that re- 
lationship in its own way. In regard to China, it has recognized ultimate 
sovereignty over Mongolia; for Mongolia, it has recognized and helped to 
maintain a type of autonomy that ignores the political authority of China; 
in respect to third Powers, it has established through its military support of 
and coöperation with the Mongolian Government a “negative sphere of 
influence” in that region. 

On the basis of the evidence herein presented, it is clear that legal sover- 
eignty over the area is vested in China. The confusion which exists at 
present regarding Mongolia is largely due to the inability of the parties con- 
cerned to agree on the precise constitutional relationship between the 
central authority of China and the government of the area. It may be that 
a, radical change in China itself, such as that envisaged by a Chinese Com- 
munist leader, will adjust this anomalous situation. In a recent interview, 
Mao Tse-tung declared that “when the people’s revolution has been vic- 
torious in China the Outer Mongolian Republic will automatically become a 
part of the Chinese federation, at their own will.” 57 


H See the Constitution of the Mongolian People’s Republic, as translated in the China 
Year Book, 1926, pp. 785-800. 

58 There seems to be no reason to refer to the relationship existing between China and 
Outer Mongolia as that of suzerain and vassal state. These terms have been defined in so 
many ways as to make them useless in modern international law (see R. T. Crane, The 
State in Constitutional and International Law, Baltimore, 1907, pp. 18-17). None of the 
parties involved in this situation now recognizes the existence, of such a relationship al- 
though the terms “‘suzerainty” and “autonomy” were used in the tripartite agreement of 
Kiakhta, June 7, 1915. 

58See the note presented by Karakhan, Soviet Ambassador to China, to the Chinese 
Minister for Foreign Affaira on March 6, 1925. Russian Review, Vol. ITI, p. 165. 

Et Edgar Snow, Red Star Over China (New York, 1938), pp. 88-89, note 1. 


THE AALAND ISLANDS QUESTION 
By 
NORMAN J. PADELFORD 
Professor of International Law, Fletcher School of Law and Diplomacy 


AND 
K. GÖSTA A. ANDERSSON 


Fletcher School of Law and Diplomacy 


Among the problems recurrently agitating European chancelleries and 
military strategists is that of the status of the Agland Islands. Located 
between Sweden and Finland athwart the entrances to the Gulfs of Bothnia 
and Finland, these islands long have played a rôle of importance in North 
European affairs which bids fair to increase in significance in the immediate 
future. The islands have a direct bearing upon the military and naval 
strategy of all countries bordering upon the Baltic Sea,? and their status 
must be of concern to all nations having shipping interests in this region. 
The so-called Aaland Islands Question is now a complex of questions regard- 
ing sovereignty and title to the islands, as well as their neutralization and 
militarization. 

The archipelago consists of 6,554 islands and islets, separated from Sweden 
by the Aaland Sea, and from Finland by the Skiftet. The islands lie be- 
tween 59° 45’ and 60° 40’ latitude north and 20° 30’ and 19° 30’ longitude 
east. Geologically, the islands are directly related to the Finnish mainland. 
The Aaland Sea is 301 meters at its greatest depth; the Skiftet is shallower 
and is generally frozen in the winter. The islands have an area of 550 square 
miles,’ the main island, Fasta Aland, covering more than half of the area. 
This island is located 30 miles from the Swedish mainland and 45 from the 
Finnish. Stockholm is less than 70 miles away, Helsingfors about 130 
miles and Abo 75 miles.‘ Steamship and airplane services connect with each 
of these cities. Only about 100 islands are inhabited, the population being 
overwhelmingly Swedish.’ On January 1, 1936, the total population was 
28,056, and of the largest town, Mariehamn, 2,446. The islands are covered 

1A very considerable literature has appeared in European countries on the islands, the 
most essential portions of which will be referred to in footnotes postea. The question has 
been briefly treated in two editorial comments in this Journau: P. M. Brown, “Aaland 
Islands Question,” Vol. XV (1921), p. 268; C. N. Gregory, “Neutralization of the Aaland 
Islands,” Vol. XVU (1928), p. 63. 

1C. R. Jorgensen, “Kann Skandinavien im Kriegafalle neutral bleiben?” Zeitschrift für 
Politik, January, 1938. 

3 Statistisk Årsbok for Finland, 1936. 

1 Finnish: Helsinki (Helsingfors) and Turku (Abo). — 

® Statistisk Årsbok for Finland, 1936: “98% Swedish, Jan. 1, 1936.” 
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with pine and spruce forests, and there is an abundance of bays and small 
lakes. One of the major industries is shipping, a large amount of which is 
owned and operated by the islanders. From an economic point of view, the 
islands are poor, the anly export products being fish, firewood and granite, 
which go almost exclusively to Sweden. 

As far back in history as is known, the Aaland Islands have been inhabited 
by a Swedish population, although union with Sweden is not known before 
the Swedish crusades against the Finnish tribes in 1157, 1249 and 1293.° 
In 1362, the Aaland Islands took part in electing the Swedish king and were 
regarded as part of the Swedish kingdom. In 1714 they were conquered by 
Peter the Great of Russia, whose armies had occupied Finland as well. 
While the islands were given back to Sweden by the Treaty of Nystad in 
1721,” they were henceforth an international problem. In 1742 they again 
were occupied by the Russians, but were given back to Sweden by the Treaty 
of Abo in 1743.8 In 1759 Russia and Sweden concluded a convention calling 
for joint action in preserving freedom of commerce and neutrality.in the 
Baltic.® In 1808 the Russians attacked the islands, but were driven off. 
‘The islands were then united by a Royal Decree of July 8, 1808, with the 
county of Uppland on the Swedish mainland.!® In the negotiations which 
followed, the Swedish delegates had special instructions not to give up the 
islands. The Russians insisted on the islands,“ the Russian delegate 
Roumiantzov remarking: ‘‘To defend Finland without the Aaland Islands 
would be the same thing as to take a strong-box of which one had delivered 
up the keys.” 2 Russian troops having landed on the Swedish east coast, 
however, the Swedish delegates were forced to relinquish both Finland 
and the islands by the Treaty of Fredrikshamn on September 12, 1809.” 
By Article 4 of the treaty Russia agreed, nevertheless, to neutralize the 
islands. 

When Napoleon was informed of these terms by the Swedish Minister to 
France, he remarked that Sweden now had lost her power, and that Stock- 
holm might be regarded as only a borderfort.“ Two years later, Napoleon, 
hoping to get Swedish aid against Russia, promised to help Sweden get back: 
the Aaland Islands. His offer was not accepted. In 1812, Crown Prince 
Karl Johan [Bernadotte] asked Tsar Alexander to restore the Aaland Islands 


*M. G. Schybergson, La Position d’ Aland (Helsingfors, 1919), p. 9. 

7 For text see Dumont, Corps untversel diplomatique, Vol. VIL, Pt. I, p. 36. 

8 For text see D’Hauterive et DeCussy, Recueil des traités de commerce et de navigation, 
2nd Pt., Vol. V, p. 472. 

? Martens, Supplément au Recueil des Principaus Traités, Vol. OI, pp. 36-41. 

1è Jean Denier, L’ Attribution des Iles d’Aland (Paris, 1919), p. 38. 

uJ, O. Söderhjelm, Demilttarisation et neutralisation des Iles d’ Aland (Helsingfors, 1928), 


p. 88. 
n R. C. 8. Hamburger, Twee rechtsvragen aangaande Finland (Utrecht, 1925), p. 19. 
13 For text see Martens, Nouveau Recueil des Traités, Vol. I, p. 19. 
4 L, Stael von Holstein, Sverige och Aland (Lund, 1916), p. 4. 
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toSweden. This the Tsar refused, promising instead to help Sweden detach 
Norway from Denmark, which was done in 1814. 

In 1830 the Russians, in violation of the Treaty of Fredrikshamn, started 
to fortify Bomarsund on the main island. The location was a strategic one 
for Russia in view of the fact that Kronstadt, the Russian naval base in the 
Baltic, is blocked by ice several months a year. The projected fortification 
of the islands was recognized as a threat to peaceful shipping in the Baltic, 
and in 1833 Great Britain and Sweden protested to Russia.!® To emphasize 
its protest, England sent a fleet into the Baltic in 1834, but Tsar Nicholas 
continued the construction of the fortifications. 

At the outbreak of the Crimean War, an English fleet again entered the 
Baltic, being later joined by the French fleet. The French General d’Hillier 
went to Stockholm to offer the Aaland Islands to Sweden if the Swedish 
fleet would help the French-English fleet blockade Kronstadt. King Oscar 
of Sweden rejected the offer, fearing future reprisals from the Russians, 
whereupon the French-English forces captured and destroyed Bomarsund in 
1854.17 Thinking this to be a propitious moment in which to better its 
neutral position, Sweden concluded in 1855 with England and France the 
so-called “November Tractate,”’. whereby England and France guaranteed 
the territory of Sweden-Norway, and King Oscar promised not to make any 
agreements with Russia without informing England and France.* At the 
peace negotiations following the Crimean War, Sweden proposed: (1) that 
the Aaland Islands be restored to Sweden; or (2) that they be made a free 
state under English, French, or Swedish-Norwegian protection; and. (3) that 
they be demilitarized. 

Notwithstanding Swedish desires, the islands were left in Russian posses- 
sion by the Paris Convention of March 30, 1856. However, the convention 
contained an annex in which Russia formally declared it would not fortify 
the Aaland Islands, or maintain or construct therein any military or naval 
establishments.'® This “declaration” was signed by the representatives of 
England and France, and; according to Article 33 of the convention, was 
treated as having the same binding force as the convention proper. 

Russia later construed the terms of the 1856 declaration to mean that she 
might: put up radio stations for military use, that she might have ‘‘tempo- 
rary” fortifications there, that the treaty only referred to the islands, not to 
the waters between the islands, and that she thus could have war vessels and 
receiving-ships stationed in adjacent waters. Russia further held that the 
non-fortification obligation was only binding in peace time, and that in case 
of war she might fortify the islands at will. These contentions appear to 


16 René Jegou du Las, La Question des Iles d Aland (Cartraix, 1923), p. 9. 
18 Raymond Boursot, La Question des Iles d’ Aland (Dijon, 1923), p. 32. 

17 Jean Popovici, La Question des Iles d’ Aland (Paria, 1923), p. 22. 

18 De Martens, Nouveau Recueil Général, Vol. XV, p. 628. 

19 British and Foreign State Papers, Vol. XLVI, p. 23. 
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amount to circumvention of at least the spirit of the Paris declaration, for it 
seems clear that the purpose was to preclude the establishment, maintenance, 
or erection of military or naval works, installations, or units of any kind. 
No exception was made regarding time of war. On the other hand, consider- 
ing that Russian sovereignty over the islands was recognized, and-that the 
undertaking specifically represented only a declaration of intention in 
‘“‘regponse to a desire” for demilitarization, it may be held that the Russian 
position concerning fortification in time of war was justified. At any rate, in 
1904 during the Japanese-Russian war, Russia commenced construction of 
fortifications. 

The year 1905 was significant. The union between Sweden and Norway 
was dissolved, the Anglo-French guarantee of 1855 was terminated, making 
Sweden more dependent on the Baltic. The same year the Russian fleet 
was defeated by the Japanese, thus turning Russian eyes anew to security in 
the Baltic, through which more than 50% of all Russian foreign trade trav- 
elled, on which St. Petersburg, the Russian capital, was located, and in 
which the growing German fleet was rapidly becoming a menacing factor. 
In 1906 Russia sent warships and 750 men to the Aaland Islands. Sweden 
and England at once reminded Russia of the Aaland servitude and the 
troops were withdrawn. As a result of this incident extensive defense 
measures were started by Sweden, while Russia had to concentrate her de- 
fense largely on the Reval-Lappvik line in the Gulf of Finland.“ According 
to a statement made later by Trotsky, a secret convention was signed in St. 
Petersburg on October 29, 1907, between Germany and Russia guaranteeing 
the status quo in the Baltic,” and agreeing to the abolition of the Aaland 
servitude if Sweden would assent. Notwithstanding her increasing power, 
Germany was apprehensive of the consequences of the Anglo-Russian rap- 
prochement and entente, and desired to keep British influence out of the 
Baltic. Fearing the St. Petersburg secret convention, the Swedish Govern- 
ment demanded an international agreement to preserve the 1856 convention. 
As a result, a declaration was signed by Russia, Germany, Denmark and 
Sweden on April 23, 1908, in which the signatories agreed to maintain the 
status quo in the Baltic. A signed memorandum attached to the declara- 
tion stated that the instrument was not to be construed as restricting the 
“free exercise of the rights of sovereignty of the high contracting parties over 
their respective above-mentioned possessions.” This may well have been 

1 Erich Schlump, Die politisch-geographische Bedeutung der Ostsee (Königsberg, 1934), p. 39. 

216, W. Polson-Newman, Britain and the Baltic (London, 1980), p. 219, says “Great 
Britain could not tolerate the formation of a policy which would transfer the Baltic from a 
mare apertum to a mare clausum.” 

2 Stael von Holstein, op. cH., p. 26. 

2 Maximilian Boeck, Die Alandsfrage (Wuertaburg, 1927), p.18. Erik Sjöstedt, La Ques- 
iion des Iles d Aland (Paris, 1919), p. 23; Boursot, op. ctt., p. 48. 

“ Report of the League of Nations Commission of Rapporteurs on The Aaland Island 


Question, April 16, 1921, Council Document B 7. 21/68/108, p. 35. 
% Br. & For. St. Pap., Vol. CI, p. 974; this JOURNAL, Supplement, Vol. 2 (1908), p. 270. 
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drafted with the Aaland Islands in the mind of at least one party. It is 
reported that no specific mention was made of the islands due to the personal 
wishes of King Gustav of Sweden.” 

At the outbreak of the World War no Russian troops were on the islands, 
but when the German fleet attacked the islands on August 21, 1915, it found 

' several Russian batteries and a strong garrison there.?? Sweden protested 
to Russia that the presence of these guns constituted a violation of the Treaty 
of 1856, but the Russian Minister to Sweden answered that the fortifications 
were only temporary and that consequently there was no violation of the 
treaty.2® Several permanent military works were erected, however, and the 
islands served as a base for an English submarine fleet in the Baltic.2* After 
the Russian armies began their retreat from Poland in 1916, Russia intensi- 
fied the fortification of the Aaland Islands. This caused a great alarm in 
Sweden and only a renewal of the guarantees given by England and France 
prevented Sweden from going to war with Russia. 

When civil strife broke out in Russia in 1917, the islanders were abused by 
the Russian troops stationed there, because of their Swedish leanings. 
August 20, 1917, representatives from all the islands met in Finstrém, and 
adopted unanimously a resolution in which they voiced their desire to be 
incorporated into Sweden. <A committee was set up to organize a referen- 
dum, and to bring the resolution to the Swedish Government.” The proc- 

~™Jamation of the Soviet Republic in Russia on November 7, 1917, with the 
declaration urging the different nationalities to organize themselves, paved 
the way for a new order of things for the Aaland Islands. While a new note 
was received by the Swedish Government from the islanders on, November 
27, no action was taken. On December 4, 1917, Finland declared her inde- 
pendence and became a sovereign political entity in her own right.” No 
representatives from the Aaland Islands took part in the Finnish action. 

The Soviet Republics recognized the independence of Finland on Decem- 
ber 31, 1917, and on January 4, 1918, Sweden, France and Germany recog- 
nized the new state. No reference was made to the Aaland Islands in the 
recognitions. A referendum was held on the Aaland Islands on December 
31, 1917, and the population voted overwhelmingly for union with Sweden. 
The result was communicated to the Swedish Government, and, in his speech 
to the Riksdag on January 16, 1918, the King of Sweden expressed the hope 
that the independence of Finland would help to settle the Aaland Question. 

4 Berliner Tageblatt, April 25, 1908. 27 Report of Commission, thid., p. 35. 

28 Stael von Holstein, op. cH., p. 41. 

2 Boursot, op. ctt., p. 68. See interesting correspondence between the British and Swedish 
Governments respecting submarines and commerce in the waters between Sweden and the 
Aaland Islands in the autumn of 1916. Br. & For. St. Pep., Vol. CX, pp. 561-566. The 
Swedish Government is supposed to have had confidential information about these fortifi- 
cations as early as January, 1915. Söderhjelm, op. cit., p. 126. 

* This JounNAL, Vol. 15 (1921), p. 268. 


*t United States Foreign Relations, 1918, Russia, Vol. H, p. 733. 
% Söderhjelm, op. cit., p. 129. 
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He added that Sweden had taken measures looking toward the solution of . 
the question. This reference was apparently to notes Sweden had sent to 
Germany, Austria, and Turkey, asking them to consider the Aaland Question 
at the peace negotiations with the Soviet Republics at Brest-Litovsk with the 
hope that they would be awarded to Sweden.™ During these negotiations 
Herr von Kiihimann, the German delegate, is supposed to have said that he 
hoped to get the Aaland Question solved, but did not know whether Russia 
or Finland would be party to the treaty, and that he did not want to discuss 
it without consultation with Sweden.* To this Trotsky answered: “‘that 
the proclamation of Finland’s independence has so far brought about no 
changes in the Aaland Islands question.” What he undoubtedly had in 
mind was that Russia still claimed the islands.* i 

Before noting the terms of the Treaty of Brest-Litovsk it is necessary to 
advert to certain developments affecting the islands which took place be- 
tween January and March, 1918. On January 27, a Red Rebellion broke 
out in Finland during the course of which the inhabitants of the islands 
suffered considerable maltreatment. A petition signed by 98% of the eligi- 
ble voters of the Aaland Islands was presented to the King of Sweden on 
February 2, who again expressed the hope that the Aaland Question would be 
solved soon. While Sweden was more interested in other matters, it was 
decided, with the consent of the British, French and German Governments, 
to send two Swedish troop vessels together with a cruiser to the islands for 
the protection of Swedish inhabitants.“ The Swedish Minister of Foreign 
Affairs declared to the British‘and French Ministers that this action: ‘‘ was 
not to be considered as the beginning of a permanent occupation as the 
Swedish Government was still of the opinion that the Aaland Islands Ques- 
tion should be solved by negotiations between England, France, and Finland, 
and if these negotiations led to no result, then at the peace conference.” 87 
To prevent bloodshed on the islands, it was agreed that Finnish and Russian 
troops should be evacuated from the islands and the Swedish troops left to 
maintain order® Subsequently the Finnish Government asked Sweden to 
send aid to Finland proper to help stamp out the civil war. When Sweden 
refused, Finland turned to Germany, which landed troops on the Aaland 
Islands on March 6. Inthe meantime the Russian Government concluded a 
treaty with the Finnish Reds (Finnish Socialist Workers Republic), which 
drew a boundary line between Russia and Finland.*® No boundary had been 

3 There is ‘reason to believe Sweden hoped for an invitation to Brest-Litovsk to discuss 
and settle the question. Peace Handbooks (London, 1920), Vol. VII, No. 48, p. 23. i 

“ U. 8. For. Rel., ibid., Vol. I, pp. 427-428. There is no reference to the islands in the 
peace proposals handed to the Russians by the German Government on Feb. 21, 1918. Ibid., 
pp. 432-433. 

3 Die Aalandafrage (Berlin, 1918), p. 23. % Sjöstedt, op. ctt., p. 44. 

37 U. 8, For. Rel., ibid., VoL II, p. 764. 

** The American Minister in Sweden said that these actions “would seem to indicate that 
the Swedish Government intenda to take over the islands eventually in accordance with the 
desires of the population.” Ibid., pp. 752-753. 3 Ibid., pp. 773-776. > 
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delimited in the Soviet recognition of Finland on December 31. No mention 
whatsoever was made in this treaty, which was never accepted by the Govern- 
ment of Finland, of the Aaland Islands. If the islands were regarded by 
Russia as having been within the old Duchy of Finland, then by Article 1 of 
the agreement, title passed to Finland. But the treaty contained no defini- 
tion of the former Duchy.‘ 

On March 3, Germany and Russia signed the Treaty of Brest-Litovsk.“ 
According to Article 6, Russia agreed to withdraw all troops and naval 
forces from the Aaland Islands, and to remove as soon as possible all for- 
tresses. The status “as regards the permanent non-fortification on these 
islands as well as their further treatment in respect to military and technical 
navigation matters,” was left to become the subject of a special agreement to 
be concluded by Germany, Finland, Russia, Sweden, and possibly other 
Baltic states to be named by Germany. No mention was made of who was 
to be regarded as the rightful sovereign of the islands. On March 7, Ger- 
many and Finland signed a treaty of peace at Berlin. Article 30 of this 
treaty carried virtually the same wording as Article 6 of the Treaty of Brest- 
Litovsk concerning the Aaland Islands. It likewise did not indicate in whose 
hands rested sovereignty over the islands.* 

The negotiations between Germany, Finland and Sweden proceeded 
slowly during the summer and fall of 1918. The Soviet Government pro- 
tested its exclusion from the negotiations, but as it was at war with Finland 
and had not yet been recognized J, wc den nothing was done. Germany 
promised, however, that only technical questions would be settled and that 
the Soviet Government would be invited to a future political settlement 
of the Aaland Question.“ An agreement was concluded by ‘the three 
Powers on December 30, 1918, but it went no farther than had previous 
compacts. 

The situation respecting the islands in the last of 1918, then, was as fol- 
lows: Russia had not formally relinquished all right and title to the islands; 
Finlandclaimed to have sovereignty over the islands; Sweden claimed no 
title for herself, but favored an international Beitlement of the question, 
which might result in conveyance of a title or mandate to Sweden; Germany 
had occupied the islands and concluded treaties with Finland, Russia and 
Sweden, all of which provided for the demilitarization of the islands but none 


„Of which indicated the locus of sovereignty. She made no claim to the archi- 


1 The Grand Duchy of Finland was first created in 1556, at which time it included “the 
provinces of Abo and Kymmenegard, as well as the whole of Aaland.” League of Nations, 
Report on The Aasland Islands Question, tbid., p. 8. 

4 Texts of the Russian “Peace” (Washington, 1918), p. 13. 

í Br, & For. St. Pap., Vol. CXII, p. 1008. 

8 In a secret agreement between Germany and Finland drawn up the same day the Finnish 
Government “admits Germany’s right to establish bases anywhere on Finnish territory for 
the German naval forces during the period of military support,” which would seem to em- 
brace the islands. U.S. For. Rel., ibid., p. 771. 

4 Söderhjelm, op. cit., p. 134. 46 Br. & For. St. Pap., Vol. CXIII, p. 993. 
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pelago herself. The German treaties of peace with Finland and Russia were 
annulled by the Treaty of Versailles. 

The population of the Aaland Islands continued its fight for association 
with Sweden. Several deputations were sent to Sweden. An address was 
presented to France, Great Britain, Italy, and the United States in which the 
islanders expressed the hope that the principles stated by President Wilson in 
his message of January 8, 1918, would be used in the coming peace negotia- 
tions. The Swedish Government proposed to the Government of Finland 
that a plebiscite be held in the islands, with proper guarantees, which should 
settle the fate of the archipelago. Finland refused. In 1919 the islanders 
sent a petition to the Peace Conference in Paris asking for a plebiscite, and at 
the same time stated their historic, economic, and racial ties with Sweden.‘’ 
Sweden later expressed her support, but the Finnish representatives opposed 
cession on the ground that even during the Swedish time the islands had 
been a part of Finland.“* The Government of Finland proposed direct 
' negotiations regarding the military interests of Sweden in the islands, but 
the Swedish Government refused any negotiations in which the question of 
sovereignty should be ignored. At this stage of affairs France was lending 
its support to the transfer of the islands to Sweden, largely perhaps as a 
means of putting pressure on Finland to join the Allies against the Bolsheviks 
and the Germans.*® 

Soviet Russia maintained a claim to the islands, stating her position in a 
telegram from Chicherin to the Foreign Offices of London, Paris, Washing- 
ton, Rome, Tokyo, Stockholm, and Helsingfors, dated October 2, 1919. 


The radio telegrams from the big stations in the Entente countries 
report that the representatives of the five important Allied Powers have 
decided to act on the question of the awarding of Aaland to Finland or 
Sweden. Considering that no treaty between Russia and Finland has 
decided in detail the boundaries of the latter country, and on account of 
this no recognition of the power of Finland over the Aaland Islands can 
take place without hearing from Russia, still less the presentation of the 
islands to Sweden; and considering further that the geographical position 

- of the Aaland Islands at the inlet of the Finnish Gulf closely connects 
the fate of these islands with the needs and interests of the people who 
are living in Russia, the Russian Government which always remains 
faithful to its declared and unchanged principle of the self-determination 
of the right of the working masses of every people and will not force its 

_ power upon any country, claims that the Governments of Great Britain, 
France, Italy, Japan, and United States which thus arbitrarily decide 
the fate of the Aaland Islands are usurping a power which does not be- 
long to them, and will dispose of this territory without the will and 
knowledge of the people whom this question concerns, and against the 
will of the working masses. 


46 83derhjelm, op. cH., pp. 145-146. 7 Ibid., p. 148. 
48 Johan Uggla, La Quesiton d’ Aland (Helsingfors, 1919), p. 21. 
“U.8. For. Rel., 1919, Russia, pp. 728, 735. 
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The Russian Soviet Government declares it does not acknowledge 
any agreements in regard to the Aaland Islands which have been made 
without its participation and categorically protests against the action 
committed by the above governments and declares that it will consider 
all such decisions as absolutely void, and as made in the same way used 
by the absolutist governments more than one hundred years ago, by 
unjust usurpation of the highest power over other people.*¢ 


Although the Aaland Islands problem was examined by the Baltic Affairs 
Commission of the Peace Conference,*! the Supreme Council recommended 
that the status of the islands be left to the League of Nations. No reference 
was made to Finland’s continuance of Russia’s obligations respecting the 
islands under the 1856 Convention in the exchange of notes between Sweden 
and Finland on November 11, 1919, regarding the validity and continuance 
by Finland of treaties and agreements formerly concluded by Sweden and 
Russia.’ 

In the spring of 1920 the tension and uncertainty concerning the islands 
increased as the Finnish Diet passed a law granting autonomy to the islands,™ 
which the inhabitants refused to acknowledge, and which resulted in the 
dispatch of a delegation to the Swedish Government appealing for help and 
unity with Sweden.* Diplomatic relations were strained to the breaking 
point when the Finnish authorities arrested several of the liberation leaders 
on the ground of treason.5’ Swedish and English interests having invest- 
ments in Finland and in the islands put pressure on Finland and on the 
British Government to permit the latter to use its good offices to effect an 
amicable solution of the situation. After an exchange of notes between the 
interested parties, the British Government, acting under Articlé 11 of the 
Covenant of the League of Nations, drew the attention of the League Coun- 
cil to the Aaland Islands case.®* 

The Council met in a special session at London, July 9-12, 1920, proceed- 
ing under Articles 12, 15, and 17 in view of the fact that Finland was not a 
member of the League.** Mr. Branting, the Swedish delegate, demanded a 
plebiscite, the result to be binding on both Sweden and Finland, adding that 
if the islands were to come under Swedish jurisdiction Sweden was prepared 

50 Soviet Russia (Official Organ of the Soviet Republics), 1920, p. 43. 

= Van der Vlugt, La Question des Iles d’Aland (Leyden, 1921), p. 42. See Swedish note 
to Peace Conference, dated April 22, 1919. League of Nations Official Journal, Spl. 
Supp., No. 1, August, 1920, pp. 33-34; Report of the League Commission of Rapporteurs, 
tbid., p. 24. 

53 Bee Swedish communications, tbid., pp. 45-51. 

s Br, & For. St. Pap., Vol. CXII, p. 1025. 

4 Text in League of Nations Official Journal, tbid., Annex II. 

58 Söderhjelm, op. cit., p. 148. 5t Official Journal, tbid., pp. 57-80. 57 Ibid., pp. 61—88. 

58 League of Nations, Procés-Verbal of the Seventh Session of the Council, londo, July 
$-12, 1920, p. 35. 

5 Ibid., pp. 1-31. See also Official Journal, tbid., pp. 1-67, for documentation of cases 
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to fulfill the 1856 Convention and assure the islands an even greater measure _ 
of neutralization.“° Two delegates from the Aaland Islands made the same 
demand before the Council.“ Finland refused this proposition claiming 
that the question was a domestic question and that the League was not 
competent to deal with it. Questioned by M. Bourgeois of France whether 
Sweden acknowledged Finnish sovereignty over the islands, Mr. Branting 
said ‘‘he recognized that the right of Finland to exercise her sovereignty 
could not be contested,” although he went on to point out “that, as soon as 
Finland had been freed from her association with Russia, the Aaland islanders 
had claimed the right to decide their own destiny.” The Council there- 
upon appointed a Commission of Jurists to determine whether the question 
was an international or a domestic issue, and whether the Convention of 1856 
was still binding.“ 

The Commission of Jurists © held in its eno % that ordinarily a state 
could decide for itself whether it should cede territory to another state and 
that such a matter was purely a domestic question under international law. 
But, it added, “the formation, transformation, and dismemberment of 
states as a result of revolutions and wars create situations of fact which, toa 
large extent, cannot be met by the application of the normal rules of positive 
law.” “The transition from a de facto situation to a normal situation de jure 
cannot be considered as one confined entirely within the domestic jurisdiction 
of a state. ... This transition interests the community of states very 
deeply both from political and legal standpoints. Under such circum- 
stances, the principle of self-determination of peoples may be called into 
play.” The commission held that it could not admit that because the islands 
had been ‘unquestionably a part of the Russian State they therefore auto- 
matically became a part of the Finnish State.*7 Stress was laid on the de- 
sires and actions of the islanders and on the claims of Soviet Russia, with the 
conclusion that the international status of the islands ‘‘is not yet clearly 
defined,” and hence that the dispute was of more than domestic character. 
On the question of the Convention of 1856 it was held that the World War 
had not terminated this “since most of the signatories, including Russia, 
have not been in a state of war with each other.” © Furthermore, it was 
held that the convention created a general European obligation which any 
` state having possession of the islands was obliged to respect and observe.7° 
At this point it may be germane to note that on June 28, the Russian Gov- 


60 Procés-Verbal, tbid., pp. 9, 41. u Jbid., pp. 43-45. 8 Ibid., p. 13. 

8 Ibid., p. 11. ti Ibid., pp. 61-63. 

% The Commission of Jurists was composed of Professor F. Larnaude of France, Professor 
Max Huber of Switzerland, and Professor A. S. Stycken, State Councillor of The Netherlands. 
The American Ambassador at London was asked to serve as one of the members of the com- 
mission, but the invitation was declined. U. 8. For. Rel., 1920, Vol. I, pp. 32-38. 

“ Official Journal, Spl. Supp., No. 3, October, 1920. 
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ernment officially notified the Allied Powers together with Sweden and Fin- 
land that there existed “‘no stipulation or compact by virtue of which the 
sovereignty of the Russian Republic over the Aaland Islands had ceased to 
exist.” It advised the Powers that any decision regarding the islands to 
which Russia was not a party would be null and void.” 

The Council of the League, meeting in September, 1920, heard the report 
of the Commission of Jurists, declared itself competent to consider the ques- 
tion, and decided to appoint a Commission of Rapporteurs to visit the islands, 
investigate the problem and make recommendations for its solution.”? 

While the commission was studying the problem, Russia and Finland 
concluded the Treaty of Dorpat on October 14, re-establishing peace.” 
Although this treaty carefully delimited the boundary on land between the 
states, it made no mention whatsoever of the Aaland Islands in any of its 
provisions. Support for the Finnish claim to sovereignty would appear to be 
strengthened by the words of the preamble, reciting that Russia ‘‘has recog- 
nized the independence and the sovereignty of Finland within the frontiers of 
the Grand Duchy of Finland,” and by virtue of the fact that the parties took 
pains to establish their respective positions and obligations concerning islands 
lying close to the boundary line as it was projected into the Gulf of Finland. 
Considering that the treaty definitely recognized Finnish sovereignty over 
islands lying in this body of water on the north side of a line drawn westward 
in the gulf midway between the two states, it is difficult to see how Russia 
could claim title to the Aaland Islands, lying where they do. 

The report of the Commission of Rapporteurs was concluded and circulated 
to members of the League on April 16, 1921.% It represented and em- 
bodied a thorough investigation of the status and conditions of the islands, 
the views of all interested parties, an analysis of the history of the question, 
and concluded with recommendations concerning the sovereignty of the 
islands, guarantees for the inhabitants, and their future disarmament and 
neutralization. Considerable stress was laid upon the geographical factors, 
the commission being impressed with the utter impossibility of drawing an 
intelligible and satisfactory boundary in the Skiftet, much of which was not 
accurately charted.” Reliance was placed on the facts that the islands had 
been a part of the Duchy of Finland since 1809, that at no time had Finland 
been partitioned, and that Russian and other foreign recognition of Finland 


n Séderhjelm, op. cH., p. 150. 

7 Council Minutes of the 9th Session, pp. 30, 76. The commission consisted of Baron 
Bajens of Belgium, M. Felix Calonder, formerly President of the Swiss Republic, and Mr. 
Abram I. Elkus, former American Minister to Turkey. Regarding membership of latter, 
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in 1917—1918 had been unconditional on the basis of the boundaries of the 
old Grand Duchy.”* Consequently, it was held that Finnish sovereignty 
was “‘incontestable.”’ 17 

On the question of the advisability of separating the islands from Finland, 
the commission took the position that union with Sweden was too radical a 
proposition, would result in alienating Finland from Scandinavia, which was 
very undesirable politically, and might result in repercussions against the 
350,000 Swedes living in Finland proper.’§ Self-determination was ruled 
out as contrary to international law and not provided for in existing treaties 
applicable to the territory. Independence was discarded as economically 
impossible.”7* Instead of these propositions, the commission recommended 
Finnish retention of the islands, subject to certain specified legal guarantees 
to the populace regarding language, franchise, land, government and taxa- 
tion, and subject to League supervision.®® For their fulfillment, the commis- 
sion appealed to the good will of the parties. With respect to disarmament 
and neutralization, the commission held that the 1856 Treaty was still in 
force, but that new and more binding non-fortification guarantees of a 
general international character were needed. To that end it recommended 
the conclusion of a new convention.® 

After consideration of the report and further hearing of the parties, the 
Council of the League of Nations adopted a resolution on June 24, 1921, rec- 
ognizing Finland’s govereignty over the islands. In addition, it called for 
guarantees for the populace and for an arrangement assuring the disarma-~ 
ment and neutralization of the islands. While the Swedish Government 
protested, its delegate informed the Council that Sweden “was ready loyally 
to recognize that the decision of the Council has the force given to it by the 
Covenant.” ® At the following meeting of the Council, M. Hymans of 
Belgium presented an agreement with guarantees for the Aaland people 
which had been reached between the Swedish and Finnish delegates under 
his guidance, and which embodied the recommendations of the commission.™ 
This agreement was unanimously approved by the Council and terminated 
the consideration of the case. It may be worth observing that the agreement 
provided that petitions, objections, and claims which the islanders wished to 
present to the League should be forwarded, not directly to the Secretary- 
General or to the Council, as provided for under the post-war minorities 
treaties, but via the Government of Finland which was to submit such docu- 
ments with its own observations. 

This decision and the action of the Swedish Government have been hailed 
as admirable examples of ideal international procedure. The end seems to 


% Council Document B 7. 21/68/1086, pp. 23-24. v" Ibid., p. 25. 
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have been achieved largely as a result of British pressure and interests.™ 
It disregarded racial, linguistic and economic reasons in favor of geographical, 
geological and political considerations. It disregarded the idealistic con- 
cepts of self-determination so widely heralded in 1918 in favor of strictly 
legalistic interpretations of sovereignty and international law. 

Notwithstanding the conclusions of the Commissions of Jurists and of 
Rapporteurs that the Treaty of 1856 was still in effect, a general feeling pre-. 
vailed that the political situation in the Baltic had undergone such sweeping 
changes that a new treaty was necessary. In 1856 there were four states 
bordering on the Baltic; in 1921 the number bad grown to nine. Hence, 
following the recommendation of the Commission of Rapporteurs, the 
Secretary-General of the League of Nations on July 12, 1921, sent invitations 
to the great Powers and to all of the riparian states, excepting Soviet Russia 
and Lithuania, for a conference to be held at Geneva at which the neutrality 
of the islands should be considered anew.®? 

The conference met at Geneva from October 10-20, 1921, with representa- 
tives from Germany, Denmark, Estonia, Finland, France, Great Britain, 
Italy, Latvia, Poland and Sweden.*8 

The conference commenced its labors upon the basis of the draft conven- 
tion which had been submitted to the Commission of Rapporteurs by the 
Swedish Government.®* At the outset, the Finnish delegation indicated its 
readiness to proceed upon the basis of this draft. Both the Swedish and the 
Finnish representatives evidenced a conciliatory attitude toward each other 
and toward the problem as a whole, thus considerably facilitating the work of 
the conference. The most contentious questions before the conference were 
the exact delimitation of the Aaland Islands, the extent of territofial waters, 
the stationing of armed forces on the islands, the status of the area in time of 
war, procedure in case of war or threat of aggression, the adhesion of states 
not signatories of the new instrument. The chief delegate of Denmark was 
elected president of the conference; a drafting committee, which in reality 
acted more or less as a steering committee, was established consisting of the 
leading delegates of Great Britain, France and Italy. Throughout the pro- 
ceedings the most active rôle was played by M. Jean Gout, chief of the 
French delegation. The new convention was signed on October 20, and 
entered into force on April 6, 1922, following ratification by Germany, Den- ° 


This JOURNAL, Vol. 17 (1923), p. 76. 
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mark, France, Great Britain, Estonia, Finland and Sweden. Italy and 
Poland ratified later.*° 

According to the preamble of the convention, the parties sought to observe ` 
and to supplement the Treaty of 1856. Finland, in particular, agreed to 
assume the former Russian obligation “not to fortify” the islands (Article 1) 
whose area was carefully delimited (Article 2). Articles 1 (“that part of 
the Finnish archipelago which is called ‘the Aaland Islands’’’) and 9 (‘in 
order that the legal status of the Aaland Islands, an integral part of the 
Republic of Finland”) clearly established the sovereignty of Finland over 
the islands. It was agreed that no military, naval or aircraft bases of opera- 
tions, establishments, or installations used for war purposes were to be 
constructed or maintained (Article 3). No military, naval or aviation 
forces of any Power were to enter or remain there, with the exception of 
Finnish war vessels not exceeding: in all 6,000 tons (Article 4b), with the 
temporary exception of Finnish armed forces “if exceptional circumstances ` 
demand” (Article 4a), with the exception of Finnish military aircraft which 
might land only in case of force majeure (Article 4c), and with the exception 
of foreign warships in innocent passage through the zone accorded such 
permission, by Finland (Articles 4b and 5). In further evidence of neutral- 
ization it was stipulated that the manufacture, importation and re-export 
of arms in and from the islands should be prohibited (Article 4). 

During the conference considerable debate arose over the extent of ter- 
ritorial waters. The Finnish delegation contended for a belt of four marine 
miles. This was opposed by the British and French, the latter emphasizing 
that if the four-mile limit were allowed, circles drawn around the most 
_ westerly Aaland Islands and the most easterly Swedish islands would over- 
lap with the result that there would be no lane of high seas into the Gulf of 
Bothnia.*! The combined views of the foreign Powers resulted in forcing 
agreement upon the three-mile limit. 

It was agreed that in time of war the region was not to be used for any 
purpose connected with military operations, with the exception of the laying 
of mines and such other “measures of a maritime nature” as were held by 
Finland to be strictly necessary (Article 6). Article 7 vested jurisdiction 
in the Council of the League of Nations to decide on the measures which 
-should be taken by the signatory Powers to assure the observance of the 
convention or to end violations in case of the latter. In the event of war in 
the Baltic, or in case the neutrality of the islands was “imperilled,” it was 
agreed that Finland should take all necessary measures to check and re- 
pulse any aggression against the islands until “such time’as the high con- 

° The text of the convention will be found in Conférence Relative à la Non-Forttfication, 
ibid., pp. 71-75; British Treaty Series, 1922, No. 6; Br. & For. St. Pap., Vol. CXIV, p. 421; 
League of Nations, Treaty Series, Vol. IX, p. 212; M. O. Hudson, International Legislation, 
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tracting parties shall, in conformity with the provisions of this convention, be 
in a position to intervene to enforce respect for the neutrality of the islands.” 

Articles 8 and 9 were drawn in a manner to provide for future changes in 
the political and military situation prevailing in the Baltic, providing as they 
did for the maintenance of the neutralization of the islands regardless of 
changes in the status quo, and for the extension of invitations to other 
Powers to adhere to the convention. While not named, it was apparent in 
the conference discussion that Russia was in the minds of all. 

It was hoped that this convention would eliminate the weaknesses found 
to exist in practice in the Treaty of 1856 and would settle the Aaland Island 
Question for years to come. Such hopes were destined to be dissipated. 
The Soviet Government quickly protested in energetic language to the 
Swedish and Finnish Governments against its exclusion from the pact, and 
asserted that it would regard the instrument as having no legal force what- 
soever. While the relations between Finland and the other Scandinavian 
states improved during the next decade and a half,” the continued tenuous 
character of Soviet-Finnish relations, the growth of German military and 
naval power in the Baltic, and the tendency to regard the League of Nations 
as incompetent and to be shunned, matured a skepticism as to the efficacy 
of the 1921 convention which was sensed in official circles in Sweden and 
Finland at the time of signature. In 1932 proposals were discussed looking 
toward either a strengthening of the neutralization provisions of the con- 
vention, or the implementing of international commitments by Powers in- 
terested in preserving peace in the Baltic. No change resulted immedi- 
ately. Public opinion still had faith in the League and was opposed to 
making new bilateral arrangements concerning the islands. Apprehensive 
of Russia and of Germany, the Scandinavian states were not willing to 
attempt an improvement in the guarantees for the islands at the price of 
sacrificing their own neutrality by joining a British scheme for an anti- 
German and anti-Russian bloc.“ In October, 1935, Finnish nationalists 
under the leadership of Admiral Gustaf von Schoultz, and apparently in- 
spired from Germany, started a campaign for fortification of the islands.® 
The islanders *’ and the Soviet press °! protested. The Finnish Government 


2 Text of Soviet note to Finnish Government reproduced in Séderhjelm, op. ctt., pp. 183- 
186. It appears that the Soviet Government recognized Finnish sovereignty, but contested 
the right of the Powers to settle the question in its absence. During negotiations between 
the two governments in 1926 concerning a non-aggression treaty, the Soviet Government 
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islands, but that such agreement should be expressly annexed to and made a part of the 
non-aggression pact. Ibid., p. 194. 
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at first adopted a reserved attitude, and the Swedish Government declared 
itself opposed to the scheme, but the German press took it up with undis- 
guised joy.” Germany’s leading military and geo-political experts urged 
Sweden and Finland to make an agreement for remilitarization of the 
Aaland Islands, and to disregard protests from the League of Nations. At 
the same time they warned the Scandinavian countries of unpleasant sur- 
prises if the islands remained unfortified. By 1936 the Governments of 
Sweden and Finland realized that the League of Nations’ guarantees were 
not to be counted upon in the future. It was, however, politically impos- 
sible as yet to get any change or even to discuss a change. To start such a 
move the conjunction of three circumstances was necessary: closer codpera- | 
tion between Finland and the Scandinavian countries, further weakening 
of the League of Nations, and a general threat of war. Such a situation was 
reached early in 1938. 

The Swedish press discovered that considerable numbers of German 
scientific expeditions were visiting the Aaland Islands.!°* Russia started to 
strengthen her. navy and ordered all foreign consulates in Leningrad, the 
principal navy base, closed. The events in Europe stimulated the 
adoption of new and common neutrality regulations by the Scandinavian 
states on May 27, 1988,1 and evoked Swedish-Finnish confidential discus- 
sions concerning the fortification of the Aaland Islands.‘ At the same time, 
Prime Minister Cajander of Finland announced in a radio broadcast the 
intention of his government to place a garrison in the archipelago. The 
Swedish press generally approved the plan, but the Soviet press strongly 
condemned these actions.“ The English press either gave its consent or 
was indifferent. The inhabitants of the islands immediately registered 
their hearty opposition to any militarization of their territory. They 
regarded the move as an attempt at “‘Finnisation,”’ calculated to end their 
self-government. The situation was advanced and intensified by the calling 
of a special meeting of the Aaland Landsting by the Finnish President for 
the modification of the autonomy law and the passage of a conscription 
measure. The islanders vehemently condemned both Finland and Sweden 
for this move. Nevertheless, the government discussions continued, in- 
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volving even the coöperation of a Swedish military mission with the Finnish 
General Staff in examination and' consideration of the islands to be fortified 
and the types of fortifications to be developed. As a result of these negotia- 
tions, a preliminary agreement was signed by Sweden and Fimland on Jan- 
uary 8, 1939, looking toward the militarization of part of the islands subse- 
quent to approval by the signatories of the 1921 convention and by the 
Council of the League of Nations.1% 

In the note addressed by the two governments to the other Powers, in- 
cluding Soviet Russia,!°? the terms of the agreement are prefaced by re- 
marks designed to justify the course taken, and at the same time to insure 
that others will continue to respect the neutrality of the islands. The 
Convention of 1921 was concluded, it is said, in order to assure that the 
islands should never become a cause of danger from the military standpoint. 
The signatory Powers wished to assure the non-fortification and neutrality 
of the islands by a system of guarantee provided in the convention. The 
weakening of the system of security of the League of Nations, and the diff- 
culties both political and military which now stand in the way of the ap- 
plication of the system of guarantee, cause the two governments, on the 
one hand, to recommend a, definitive change in the territorial extent of the 
field of application of the provisions of demilitarization, since they affect 
the liberty of action of Finland, and, on the other hand, to propose in the 
application of Article 7, paragraph I, of the convention, the introduction of 
certain temporary relaxations in the régime of demilitarization. It is 
argued that the solution contemplated would in no wise affect the other 
parties to the convention, and would leave intact the neutrality of the islands 
as well as their special international status. 

The proposed alterations are drafted in the form of relaxations of the 1921 
Convention. It is agreed that the international demilitarization provisions 
“will not in the future preclude military defense measures of any kind which 
Finland may wish to take” to the south of a line drawn west to east through 
the southernmost point of the Island of Lemland. In this zone Finland will 
thus be freed of any restriction upon its liberty of action contemplated by 
the 1921 Convention. On the other hand, the preliminary agreement 
specifies that this zone “will continue to benefit, in all other respects than 
those indicated above, by the system of the protection created by the 
Convention of 1921, notably the provisions of Articles 4, 6 and 7, with a 
view to the maintenance of the neutrality of the Aaland Islands.” 

In the area to the north of the line indicated, Finland is given military 
powers, although their exact nature is defined and subjected to the require- 
ment of common agreement in advance between Finland and Sweden. In 
particular, Finland is authorized for a period of ten years: (1) to give military 


1% London Times, Jan. 9, 1939. 
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instruction to the inhabitants of the islands, and to station there Swedish- 
speaking effectives from the Finnish mainland; (2) to install mobile coast 
and anti-aircraft artillery; (3) to install matériel necessary for the instruc- 
tion, mobilization and maintenance of the troops on the islands; (4) to store 
mines; (5) to land or moor military aircraft destined to serve as targets for 
anti-aircraft defense; (6) to station warships, both Finnish and Swedish, in 
the islands temporarily for naval exercises. . 

In the final parts of the preliminary agreement the two governments 
declare that any military intervention by a belligerent Power with a view 
to the “protection” of the islands will not be considered in any case as an 
application of the 1921 guarantee system. In case of imminent danger of 
war in the Baltic, and pending the application of the system of guarantee 
provided for in Article 7 of the convention, Sweden reserves the right to lend 
assistance, on the demand of Finland, to safeguard the neutrality of the 
islands. 

What significance attaches to this new instrument? In the first place, 
it obviously represents a desire on the part of Finland and Sweden to obtain 
all of the advantages of the 1921 Convention and at the same time to be 
relieved of at least some of the restrictions embodied in that servitude. 
These countries wish to make the islands militarily advantageous to them- 
selves while pledging others to respect their neutrality and not to intervene 
in them, regardless of the menace which their militarization might create. 
May not the increased military potentiality of the islands lead a belligerent 
the more readily to attempt their seizure lest its opponent do likewise? As 
if foreseeing such a possibility, the agreement cleverly attempts to pledge 
all Powers, save Sweden and Finland, to refrain from intervention ‘‘with a 
view to the protection of the islands,” It is notable that the military meas- 
ures now to be taken by Finland very considerably exceed those attempted 
and sought by Russia after 1905. Admitting the rightful desire of the 
hinterland state to enjoy the security which the defense of the Aaland 
Islands may afford, it is worth recalling that during times of hostilities in the 
past fortification has not averted belligerent utilization of the islands. 
While the militarization may afford a new degree of security to Finland and 
Sweden, such action may conceivably tempt belligerents in ways in which 
they might not have been tempted if all parties observed not only the letter 
but the spirit of the 1921 Convention. If violations are attempted by one 
of the major Baltic Powers it may be questionable whether the projected 
militarization will be adequate for the defense and retention of the islands 
as a whole. 

The islanders have once more protested against foreign arrangement of 
their territory and liberties. A self-executed plebiscite has again been - 
held showing that 98.2% of the voting population are opposed to the 
agreement and to conscription. Efforts to present a petition embodying 
these results to the League of Nations have been rebuffed at Geneva, the 
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parties being informed that they must be presented through the Finnish 
Government, which, of course, has not been disposed to forward them. 

By May 6 all of the governments parties to the 1921 Convention had 
replied favorably to the Finnish and Swedish notes.!°% Among the replies, 
those of Germany, France and Great Britain merit attention. The German 
Government warmly approved of the militarization, on the assumption that 
it was for the “maintenance and effective safeguarding of the neutrality of 
the Aaland Islands,” and took it “as a matter of course that, in the event of 
hostile developments affecting the Baltic Sea area, Finland and Sweden 
will observe strict neutrality.” In common with the Italian Government, 
it indicated opposition to the proposed retention of appeal to and consid- 
eration of eventualities by the Council of the League of Nations. The 
French reply emphasized the continuance of the provisions of 1921 for all 
parts of the islands excepting the zone south of Lemland, and the obliga- 
tion of the parties to respect the non-fortification rule. The British Gov- 
ernment, while approving in principle, asserted that it had points in mind 
which would require consideration. While the Soviet reply has never been 
officially published, it is reported to have protested any alteration of the 
status quo ante.1% 

Pursuant to the request of the Finnish Government,!° the approval of the 
preliminary agreement was placed upon the agenda of the May session of 
the League of Nations Council.» At the time of the opening of the Council 
the Russian Government demanded that the whole matter be postponed, 
on the ground that it had failed to obtain from the Finnish Government 
information and guarantees which it considered to be necessary for the se- 
curity of Russian interests." Due to Soviet insistence, the matter was 
considered in private sessions. Failing to obtain satisfaction, the Soviet 
delegation opposed the taking of any action at Geneva other than the formal 
recording of the views of the parties concerned." This was done. 

At the closing session, the Swedish and Finnish delegates declared that 
Council approval was neither decisive nor requisite for the advancement 
of their project in as much as all parties to the 1921 Convention had agreed 
to the militarization. Careful reading of the preamble and paragraph I of 
Article 7 leaves room for doubt as to the entire correctness of this thesis. 
Notwithstanding the failure of the Council to act, it has been reported that 
the two governments have been proceeding with the work on the islands 
in the southern zone.“ 

108 Texts in League Document C.142.M.91.1939, VIL 

19 London Evening Standard, Feb. 1, 1939. - 

uo League of Nations Document, ett. supra. 

i! New York Times, May 24, 26, 28, 1939. Russia did not contest Finnish sovereignty 
over the islands, 

ut Thid., May 28, 1939. 

us Ibid., May 27, 1939. The attitude of the Swedish General Staff will be found set forth 
in the Sydsvenska Dagbladet Snällposten, May 10, 1939. It is recommended that there be a 
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The importance of the Aaland Islands Question is due in large measure 
to the strategic location of the area. The military importance to Sweden 
of friendly and non-aggressively militarized islands located within twenty- 
five miles of her coast and. within seven miles of her most easterly insular 
possessions is self-evident. Near the eastern coast of Sweden lie not only 
the capital city, but also the heavy industries, the most important electric 
power plants, and the nerve centers of her railroad system. While the Swed- 
ish General Staff appears to have little apprehension of the fortifications 
to be erected on the Aaland Islands, the fact remains that heavy artillery 
there might bombard the Swedish East Coast Railway which runs north to 
the mines and lumber sources, and which is a vital factor in the national 
defense. It might also be directed at the power lines of the Alvkarleby 
electric plant supplying Stockholm and much of central Sweden. Un- 
friendly fortifications would also seriously affect the sea-borne commerce 
of Sweden moving into and out of the Gulf of Bothnia. 

The importance of the islands to Finland is equally as great. Even if the 
Finnish coast and capital are more distant and the Finnish war industry, 
such as it is, is located in the central part of Finland, the important cities 
of Hangö and Abo, with direct rail lines to Helsingfors, might be reached 
by artillery fire from certain of the islands. As indicated previously, in 
winter the water space between the islands and Finland is frozen solid 
allowing ready passage from the islands. Hostile control of the islands 
would immediately jeopardize the security of western Finland. Consider- 
ing that most of the foreign commerce of Finland moves across the Gulfs of , 
Finland and Bothnia,‘ it is understandable why Finland is so anxious to 
command the approaches to these waterways. 

Soviet Russia and Germany are likewise directly interested in the fate 
of the Aaland archipelago. Given German possession or occupation of the 
islands in time of war, all of the Baltic might be placed under German con- 
trol. It is doubtful whether the Russian fleet in the Baltic is strong enough 
to defeat German forces which could be placed there. Hence, all commerce 
with Russia via the Gulf of Finland could be interrupted and the Russian 
fleet could be bottled up at Leningrad. The islands might easily be made a 
base for a combined naval and air attack upon Leningrad. With possession 
of the islands, enough pressure could be placed upon Finland by Germany 
to induce that country to adopt a pro-German policy, should such ever be 
necessary. With the islands under enemy control, German imports of iron 
and timber from northern Sweden and Finland might be seriously hampered. 





joint commission composed of representatives of the Swedish and Finnish General Staffs and 
Foreign Offices to supervise and administer the military works. The islands which are to be 
fortified in the southern zone include Langskir, Kökar, and Bjérkér. The first of these is 
but a short distance from existing Swedish fortifications and will provide a ready means of 
linking the two systems together. 

14 Economie Geography, Jan. 1939. 
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On the other hand, given friendly control of the islands, Germany could 
assure herself of these imports while at the same time isolating Russia from 
direct contact with the west. With a strong and pro-German Finland 
entrenched sufficiently in the islands to prevent their capture or employment 
by Russia, Germany would enjoy many of the advantages of occupancy of 
the islands without suffering the accompanying disadvantages of local dis- 
affection and foreign opposition. 

Given Soviet possession or control of the islands, the picture might 
readily be reversed. The Gulf of Finland would pass under Russian 
control, and the ore shipments from northern Sweden via the Gulf of 
Bothnia might be jeopardized if not cut off, depending upon the strength 
and employment of the fortifications and air bases and their ability to repel 
combined air and naval attacks by Germany. By using the islands as a 
base for her fleet, Russia might be able to control the eastern Baltic and exert 
sufficient pressure upon Finland to force that state into military alignment. 
With extra-Baltic naval aid, Germany’s most vulnerable Baltic coast might 
be attacked or blockaded. If the Russians should succeed in seizing the 
islands from Finland in a war with Germany and greatly expand their 
fortifications and air bases to a point adequate for their defense against 
German attack and for their command of all shipping down the Gulf of 
Bothnia, the Russian fleet might then be withdrawn to Leningrad, passed 
through the new Stalin Canal 45 out to the White Sea and around the North 
Cape to the west coast of Norway, where it might be used effectively to 
harry ore shipments to Germany diverted by way of Narvik, Norway. 
' From a strategic point of view a great advantage will lie with whatever 
Power heavily fortifies and otherwise militarizes the Aaland ‘Islands, for 
with the rough, treacherous and largely uncharted waters surrounding the 
islands, naval attack is rendered difficult and hazardous. 

The most strategic importance of the islands in a future war may lie in 
their employment as an aviation bage. From here all of the Baltic states 
can be reached by bombing Sanes, as the following tabulation of kilometric 
distances from the islands will indicate: Moscow, 800; Leningrad, 450; 
Memel, 500; Danzig, 650; Copenhagen, 700; Berlin, 750; Oslo, 425. Heavy 
bombers working out from the region would be able to reach Kiel, Berlin, 
Moscow, Leningrad, while light bombers and swift attack planes could 
cover all shipping in the Baltic, as well as army depots in East Prussia and 
northwest Russia. While, of course, equally open to attack and bombing 
from German and Russian air bases, the rocky and heavily forested nature 
of the terrain abets the installation of effective anti-aircraft defense. 

In any evaluation of the strategic factors involved in the status of the 
Aaland Islands, British and French interests cannot be entirely overlooked. 
For over a century these Powers have been actively concerned with the status 


ns See speech by Papinin at the 18th Congress of the Communist Party in Russia on 
March 15, 1939, World News and Views, March 31, 1989, p. 3. 
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of the islands and with the activities of foreign Powers therein. Prior to 
1914 the British consistently opposed the erection of permanent fortifica- 
tions, notwithstanding the intimacy of their relations with Russia. During 
the war, as remarked above, the British made use of the islands as a base for 
submarine operations against shipping in the Baltic bound for Germany. 
They voiced no opposition to Russian fortification, nor did they loudly 
denounce German occupation. Since 1918 the British and French Govern- 
ments have supported the claim of Finland to sovereignty over the area, as a 
means of countering Russian and German influence at Helsingfors. Doubt- 
less this policy has also been due in part to the presence of large British 
investments of capital in Finland. In the decade and a half following the 
World War the promotion of peace, the security of British shipping using the 
Baltic, and the desire to promote the maximum of disarmament on the part 
of others, led the British and French quite naturally to favor the demili- 
tarization and neutralization of the Aaland Islands. With the situation 
in Europe as it is in 1939, British and French interests dictate the pursuit 
of a policy favorable to compliance with the program outlined by Finland 
and Sweden. Aligned against Germany, Britain and France must be in- 
terested in the strengthening of the islands in such a manner that the 
likelihood of their falling into German hands during war may be minimized. — 
Furthermore, deference to Finnish and Swedish desires at this time may 
. be productive of favors in the event of war, or of their adoption of a less 
pro-German neutrality. 

With certain exceptions, the outlook concerning the islands is cloudy. 
Finland and Sweden are codperating more closely than at any time since 
1918. Théir new accord calls for further joint action, not only with respect 
to the strengthening of the mutual defense and the continued retention of 
these islands which are of such vital concern to both states, but also in the 
. larger realm of general foreign policy. These factors cannot but augur 
well for the islanders. Furthermore, while these people may not be en- 
tirely satisfied with their relationship to Finland, the fact that the sov- 
ereignty of that state over the region is no longer contested by Russia or by 
others, may in the long run be to their advantage. Certainly the recogni- 
tion of Finnish sovereignty, rather than of continued Russian claim, was de- 
sirable from the general European point of view. Given a continuance of 
the present fortuitous codperation between Finland and Sweden, the lot of 
the inhabitants of the islands should be materially benefited. 

From the broader international angle, the present situation seems less 
promising. Russia has never become a party to the 1921 Convention, 
which she has protested, and which she has maintained has no legal validity. ` 
She has indicated dissatisfaction with the new arrangement, and the pro- 
ceedings at Geneva have ranged her against the Scandinavian States. The 


u Tn the course of his speech to the Supreme Soviet on May 31, 1939, Premier Molotoff ' 
laid emphasis upon the Aaland Islands question. While admitting that title to the islands 
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Finnish and Swedish Governments have proceeded in fact to modify and to 
exceed the terms of the 1921 Convention. Admitting that they have re- 
ceived the written approval of the other contracting parties, they appear 
nevertheless to be going ahead with the fortification before the procedure 
specified in Article 7 of the convention has been fully complied with, and 
before they have succeeded in obtaining a substitute convention having the 
same binding force as that of 1921.7 Two rather important considerations 
arise: May not a belligerent, party to the 1921 Convention, reasonably 
maintain that the present actions have substantially altered not only the 
terms of the convention but also the conditions under which the convention 
was concluded, making it no longer binding? Will belligerents be willing 
to view fortification as synonymous and compatible with neutralization? 
The situation and the future of the Aaland Islands resemble the problems 
connected with the Suez Canal and the Turkish Straits: the defense and 
possession of areas of great strategic value by small states relatively weak 
in military power in a world not inclined to pay much attention to pacts 
and guarantees. The limited militarization of the Aaland Islands may be a 
step toward the termination of their neutralization. It may be hoped that 
such will not be the case. 


had been made over by Russia to Finland, he maintained that the interest of the U.S.S.R. 
in the status of the islands was greater than that of Sweden. Pointing to the fact that by 
fortifying the islands Finland could “olose for the U.S.S.R. all entrances into and outlets 
from the Gulf of Finland,” he asserted that the Soviet Government had a right to be in- 
formed of the nature of the projected fortifications, and that ‘‘we do not deem it possible to 
reconcile ourselves to any attempt to ignore the interests of the U.S.8.R. in this question of 
great importance to the defense of our country.” New York Times, June 1, 1939. 

u7 On June 2 the Swedish Government informed the Foreign Affairs Committee of the 
Riksdag that the bill authorising the government to codperate with Finland in the fortifica- 
tion of the islands was to be withdrawn from action, on the ground that the attitude of the 
Soviet Government necessitated “further negotiations.” New York Times, June 3, 1939. 


RESERVATIONS TO MULTILATERAL TREATIES MADE IN THE 
ACT OF RATIFICATION OR ADHERENCE 


By WILLIAM SANDERS 
Chief, Juridical Division, Pan American Union 


The question of the admissibility of reservations to multilateral treaties 
continues to present problems of great theoretical and practical interest. 
In particular, there is still considerable uncertainty regarding the procedure 
which should be followed where a signatory or adhering state desires to 
formulate reservations in the act of ratification or adherence. This question 
is of special interest to international organizations such as the Pan American 
Union and the League of Nations. As depositaries of treaties and of instru- 
ments of ratification and adherence, the procedural aspect of this problem is a 
matter of every day concern. 

The experimental stage through which the subject is passing is indicated 
by the variety of methods already evolved to solve the problem. There are 
substantial differences between the various regulations of international 
organizations acting as depositaries, the standard formal articles for multi- 
lateral treaties, and the special or individual systems of particular treaties. 
In this variety there may be discerned a general internal uniformity in the 
evolution of the approaches to the solution of the problem of procedure 
adopted by the League of Nations and the Pan American Union, respectively. 
Both methods have the same postulate—the absolute necessity of the accept- 
ance of such reservations by the other signatories or parties before the ratifi- 
cation or adherence which contains them can become effective. Their differ- 
ence lies in the procedure followed in securing that acceptance and in their 
opposing views regarding the effect of a non-acceptance of the reservations 
by one of the participating states. The first is a formal difference and re- 
lates to the question whether a depositary should accept for deposit a 
ratification or adherence containing a reservation made in the act thereof 
before ascertaining the reaction of the other signatories and parties to the 
reservation. The second difference is a substantive one, and concerns 
the situation created by the refusal of one or several states to accept the 
reservation. 

The differences between these two methods appear to originate in opposing 
views regarding the legal status of treaties ratified with reservations which 
have not been accepted by one or several of the parties. Whether this 
divergence is traceable in turn to a difference of view regarding the nature 
of the multilateral treaty is not clear, though a case in the affirmative could 
perhaps be made on theoretical grounds.’ If the consensual nature of all 

1 See H. W. Malkin, “Reservations to Multilateral Treaties,” British Year Book of Inter- 
national Law, 1926; H. Lauterpacht, Private Law Sources and Analogies of International 
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treaties is maintained, the variance might be said to arise from the view that 
in one case the original offer to participate in the treaty is joint, whereas in 
the other it is several. Again, a basis for the variance might be found in a 
division of multilateral treaties into those which are of a contractual and 
those which are of a legislative character? The question whether these 
divergent theories of the nature of the multilateral treaty are responsible for 
the differences noted above is, however, beyond the scope of this article. It 
will be sufficient for the present purposes to record the existence of these 
opposing views regarding the juridical status of treaties ratified with un- 
accepted reservations. 


THD SUBSTANTIVE DIFFERENCE 


According to one view, the non-acceptance of the reservation by a single 
signatory or party excludes the state formulating the reservation from any 
participation in the treaty.’ Thus the Committee of Experts of the League 
of Nations on the Progressive Codification of International Law, in reporting 
to the Council on the admissibility of reservations to multilateral treaties of 
deferred signature, stated that: 


In order that any reservation whatever may be validly made in regard 
to a clause of the treaty, it is essential that this reservation should be 
accepted by all the contracting parties, as would have been the case if it 
had been put forward in the course of the negotiations. If not, the 
reservation, like the signature to which it is attached, is null and void.‘ 


In commenting on the same subject, the British Government has ex- 
pressed the following view: 


It may be said that such conventions (i.e., multipartite conventions) 
are, in their essence, a matter of offer and acceptance. Individual 
States may well undertake particular obligations which are inconvenient 
or disadvantageous to themselves as part of a general bargain on the 
understanding that the other participating Powers are prepared to act 
in the same way and that general benefit will thus result.’ 


Law, London, 1927, p. 156 et seg.; Committee of Experts for the Progressive Codification of 
International Law, Report on the Admissibility of Reservations to General Conventions, 
Official Journal of the League of Nations, 1927, p. 880; Draft Convention and Comment on 
the Law of Treaties, Harvard Research in International Law, this JOURNAL, Supplement, 
Vol. 29 (1935), p. 688. 

2, Gil-Borges, Notas sobre la Estructura Técnica de los Tratados Multilaterales Inter- 
americanos, Caracas, 1936; Arnold D. McNair, “The Functions and Differing Legal Char- 
acter of Treaties,” British Year Book of International Law, 1930, p. 100; Quincy Wright, 
“The Interpretation of Multilateral Treaties,” this JOURNAL, Vol. 23 (1929), p. 94. 

? Report of the Committee of Experts, op. eti., p. 881; Harvard Research Draft Conven- 
tion on Treaties, loc. ctt., p. 870; Hudson, M. O., International Legislation, Vol. I, p. L, 
note 4. 

4 League of Nations Official Journal, 1927, p. 881; see also Harvard Research Draft Con- 
vention on ‘Treaties, lec. cit., p. 870. 

6 League of Nations Official Journal, 1926, pp. 612-18; see also Malkin, loc, cit., p. 142. ° 
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The opposite opinion is that a non-acceptance merely affects the party 
which refuses to accept the reservation, and that the state making the reser- 
vation is free to partictpate in the treaty with the parties that accept the 
reservation either expressly or by implication. Thus, in a resolution adopted 
by the Governing Board of the Pan American Union on May 4, 1932, it is 
established that: 


With respect to the juridical status of treaties ratified with reserva- 
tions, which have not been accepted, the Governing Board of the Pan 
American Union understands that: 

1. The treaty shall be in force, in the form in which it was signed, as 
between those countries which Tatify it without reservations, in the 
terms in which it was originally drafted and signed. 

2. It shall be in force as between the governments which ratify it with 
reservations and the signatory states which accept the reservations in 
the form in which the treaty may be modified by said reservations. 

3. It shall not be in force between a government which may have 
ratified with reservations and another which may have already ratified, 
and which does not accept such reservations.® 


At the Pan American Conference held at Lima in December, 1938, the 
general question of the juridical status of treaties ratified with reservations 
was raised but was not passed upon. Nevertheless, in its resolution on the 
preparation of multilateral treaties, the Conference declared that: 


In the event of adherence or ratification with reservations, the ad- 
hering or ratifying State shall transmit to the Pan American Union, 
prior to the deposit of the respective instrument, the text of the reserva- 
tion which it proposes to formulate, so that the Pan American Union 
may inform the signatory States thereof and ascertain whether they 
accept it or not. The State which proposes to adhere to or ratify the 
treaty, may do it or not, taking into account the observations which may 
be made with regard to its reservations by the signatory States.’ 


- This opens the possibility that a state may become a party to a treaty 
despite the refusal of one or even several states to accept reservations pre- 
sented by the former at the time of ratification or adherence. 

A Venezuelan proposal to the same Conference was more specific on this 
point. The proposal was that the following provisions, among others, be 
added to the Convention on Treaties of the Havana Conference: 


A treaty that i is ratified with reservations shall enter into effect only 
between the parties that accept the reservation. 

i if the (multilateral) treaty has been ratified with reservations, 
it shall enter into effect between the parties that accept the reservations 
on the date on which their acceptance thereof is communicated to the 
Pan American Union. 


$ Eighth International Conference of American States, Special Handbook for the Use of 
the Delegates, Pan American Union, p. 57. 

? Final Act of the Eighth International Conference of American States, p. 48: 

8 Diario de la VIII Conferencia Internacional Americana, p. 611. 
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The Venezuelan draft containing the above proposal was referred for study 
to the Permanent Committee of Rio de Janeiro on the Codification of 
Public International Law. 

An interesting development occurred recently which could be taken to 
indicate that the above view of the effect of a non-acceptance of a reservation 
made at ratification or adherence is not confined to the Americas. On 
March 28, 1935, the Russian Government notified the Secretariat of the 
League of Nations of its intention to adhere with reservations to the Inter- 
national Convention concerning the Circulation of Films of an Educational 
Character, signed at Geneva on October 11, 1933. Copies of this notifica- 
tion were sent by the Secretariat to all the signatories and parties. By the 
beginning of 1937 six of these had replied, five accepting, and the other, 
Chile, refusing its assent to the reservations. The Soviet Government 
thereupon proposed to the former that “the convention should not bind 
Chile in relation to the Union of Soviet Socialist Republics,” and that it 
should not consequently “apply as between those two States.” The Chilean 
Government agreed to this proposal, and on February 16, 1937, M. Litvinoff 
informed the Secretary-General of the League that: 


In these circumstances, and in view of the considerable interval which 
has already elapsed since the dispatch of my letter mentioned above 
(of March 28, 1935), I am of the opinion that if no other State signatory 
to the convention declares itself opposed to the reservation in question 
by March 28th, 1937, the reservation should be deemed to have been 
accepted by all the signatories except Chile, and that deposit of the 
declaration concerning the formal accession of the U.S.S.R. to this inter- 
national agreement should then follow.°® : 


However, one month later, on March 12, 1937, the Swiss Government 
informed the Secretary-General that it could not accept the reservation made 
by the Russian Government, and on March 30, 1937, the Iranian Govern- 
ment telegraphed the League that as the convention made no provision 
for reservations and as it had been approved by the Iranian Parliament, 
that Government was not able to express its views regarding the reser- 
vations offered by Russia at the moment and reserved the right to do so 
later.}° 

The above facts serve to reveal the existence of a tendency in other regions 
than the Americas to consider that the non-acceptance of a reservation made 
in the act of ratification affects only the two parties immediately concerned. 


THE FORMAL OR PROCEDURAL DIFFERENCE 


When the multilateral treaty provides that the instruments of ratification 
and adherence shall be deposited with the Foreign Office of one of the signa- 
tories or with an international agency, the question arises as to the procedure 


°’ Department of State, Treaty Information, Bulletin No. 90, March 1987, p. 14. 
1¢ Tbid., Bulletin No. 91, April 1937, p. 11. 
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to be followed in the case of a reservation made for the first time in the in- 
strument of ratification or adherence. As indicated above, the indispensable 
requirement of the acceptance of the reservation by the other signatories and 
parties is universally acknowledged. The reservations must be made known 
to the other parties before the instrument of ratification can take effect. 
There is no difficulty in this connection in the case of reservations made at 
signature, because all the participating states have or are presumed to have 
knowledge of declarations made in the course of the negotiations or at signa- 
ture. There is also no problem when the state making the reservations 
ascertains the views of the signatories before proceeding to the deposit of its 
ratification. It happens frequently, however, that a state will insert a 
reservation in its instrument of ratification which has not been communi- 
cated in any manner to the other parties. One view is that the depositary 
should not deposit the instrument until it has ascertained that the other 
signatories or parties will accept the reserve. If there is no objection, the 
instrument will be deposited, but if even one of the latter states refuses its 
acceptance, the instrument is returned to the ratifying state, which is there- 
by excluded from participation in the treaty.“ This is the procedure of the 
League of Nations. 

A different procedure was followed by the Pan American Union up to the 
time of the Lima Conference of December, 1938. The Sixth International 
Conference of American States, held at Havana in 1928, made the Pan 
American Union the depositary of all but two of the eleven treaties and con- 
ventions signed thereat, and of the 36 Pan American treaties signed since 
that conference, 26 provide that the ratifications and adherences shall be 
deposited with the Union. In this connection, Article VII of the Convention 
on the Pan American Union reads: 

The instruments of ratification of the treaties, conventions, protocols, 
and other diplomatic documents signed at the International Conferences 
American States shall be deposited at the Pan American Union by the 

poe representative on the Governing Board, acting in the name 

government, without need of special credentials for the deposit of 
the ratification. A record of the deposit of the ratification shall be made 
in a document signed by the representative on the Board of the ratifying 
country, by the Director General of the Pan American Union, and by 
the Secretary of the Governing Board. 

The Pan American Union shall communicate to all the states members 
of the Union, through their representatives on the Board, the deposit of 
the ratification. 


The details of this procedure are set forth in the resolution adopted by the 
Governing Board of the Pan American Union on May 4, 1932, to which 
reference has already been made. The resolution provides that: 


The procedure to be followed by the Pan American Union with respect 
to the deposit of ratifications, in accordance with Article 7 of the Con- 


2 See references, note 1, pp. 488-489, supra. 
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vention on.the Pan American Union signed at the Sixth International 

Conference of American States, provided the treaty does not stipulate 

otherwise, shall be as follows: 

. To assume the custody of the original instrument. 

. To furnish copies thereof to all the signatory Governments. 

. To receive the instruments of ratification of the signatory States, 
including the reservations. 

. To communicate the deposit of ratifications to the other signatory 
States and, in the case of reservations, to inform them thereof. 

. To receive the replies of the other signatory States as to whether 
or not they accept the reservations. 

. To inform all the States, signatory to the treaty, if the reservations 
have or have not been accepted. 


o> Cat Ha Cw ROR 


The results of this procedure in the case of ratifications containing new 
reservations 1s illustrated by the history of the ratification by the Dominican 
Republic of the Convention on Consular Agents, signed at the Sixth Con- 
ference. This convention provides that the ratifications are to be deposited 
with the Pan American Union, which shall notify the signatories. The 
notification shall be considered as an exchange of ratifications. As no date 
for the coming into force of the convention is given, this provision has been 
interpreted by the Pan American Union as indicative of an intention that the 
convention shall be binding on each ratifying party from the date of the 
deposit of its ratification. This is the rule of Article 8 of the Havana Con- 
vention on Treaties. 

On April 22, 1932, when five states had already become parties, the Minis- 
ter of the Dominican Republic in Washington transmitted to the Pan Amer- 
ican Union for purposes of deposit the instrument of the ratification by his 
country of the Convention on Consular Agents. The instrument contained 
several substantial reservations which had not been formulated or men- 
tioned in the course of the deliberations of the Conference of Havana. The 
Pan American Union accepted the instrument, deposited it, and transmitted 
certified copies to the other signatories. On September 27, 1932, the Depart- 
ment of State of the United States informed the Director General of the 
Union that: 


. . . the reservations in respect to the excision of Articles 12, 15, 16, 
18, 20 and 21, being of the nature of amendments which would deprive 
the convention of a large part of its value, are unacceptable to the 
Executive and will not be laid before the Senate of the United States 
whose advice and consent to their acceptance would in any event be 
required. Consequently, the Government of the United States of 


1 Eighth International Conference of American States, Special Handbook for the Use of 
the Delegates, Pan American Union, p. 57. 

u Art. 10 of the Harvard Research Draft Convention on Treaties, loc. cii., p. 658, estab- 
lishes a different rule: “ Unless otherwise provided in the treaty itself, a treaty which contains 
provision for exchange or deposit of ratifications shall come into force upon such exchange or 
deposit of ratifications by all the signatories.” 
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America does not regard the convention as ratified by the Dominican 
oe to be in ater between the United States of America and that 
public.“ 


The Pan American Union sent a copy of this communication to the parties. 
As the other signatories made no objection to the reservations, they may be 
assumed to have assented. 

According to the view maintained by the Committee of Experts.on the | 
Progressive Codification of International Law in its report of June 15, 1927," 
the Dominican Republic would be shut out completely from any share in the 
convention by virtue of the refusal of the United States to accept-her reserva- 
tion. Asa result, however, of the Pan American view of the effect of a non- 
acceptance of a reservation, the Dominican Republic is today bound by the 
treaty with the other contracting parties, with the exception of the United 
States, under the conditions established by her reservation. 

The authors of the Draft Convention on Treaties of the Harvard Research 
in International Law are of the opinion that: 

... the Pan American Union erred in this case. It should have 
refused, as the French Government evidently did in the case of the Con- 
vention revising the General Act of Berlin . . . , to permit the defini- 
tive deposit. of the ratification of the Dominican Republic unless and 


until it had sought and secured some indication of acceptance. by the 
other signatories of the reservations attached thereto." 


In the following paragraphs a brief examination of the validity of this 
conclusion is made. | 

In the first place, the precedents cited to show that instruments of ratifica- 
tion containing new reservations have not been accepted for deposit prior to 
the approval of the reservations by the other parties, appear to be incon- 
clusive on that point. It cannot be denied that there are many precedents 
in support of that view, but the universality claimed for the practice is 
debatable. For example, it is held that all the parties who sign a general 
procès-verbal of deposit thereby assent to any reservations which may have 
been made by one of the depositing Powers in its ratification. The deposit 
of the ratifications of the Hague Convention of 1907 on the Pacific Settle- 
ment of International Disputes is referred to as a case in point. 

That convention provides that the ratifications shall be deposited at The 
Hague and that ‘the first deposit of ratification shall be recorded in a procès- 
verbal signed by the representatives of the Powers which take part there- 
in. ...” It also provides that copies of the procès-verbal and of the instru- 
ments of ratification shall be sent to the signatories. The representatives of 
ten Powers met on November 27, 1909, to deposit the ratifications of their 
respective governments. The ratification deposited by the American Minis- 

u Dept. of State, Treaty Information, Bulletin No. 38, November, 1932, p. 23. 


u See the committee’s statement quoted on p. 489, supra. 
1 Harvard Research Draft Convention on Treaties, loc. eit., p. 900. 


RESERVATIONS TO MULTILATERAL TREATIES 495 


ter contained reservations made by the Senate in approving the convention. 
The procés-verbal of deposit recited that the instruments of ratification were 
found to be in “good and due form.” In commenting on the above, David 
Hunter Miller remarks: 


It is beyond doubt that all Powers which thus participated in the 
deposit of ratification of November 27, 1909, then expressly accepted 
any reservation made by any of the Powers so participating. This 
would apply not only to reservations made upon signature but also to 
reservations contained in the instruments of ratification, although not 
made upon signature, for the instruments of ratification were ‘‘found in 
‘good and due form.” !” 


This statement expresses a generally accepted opinion.!® However, later 
in the same work, we find the following: 


The conclusion reached on the subject is that reservations to a treaty, 
of whatever nature, require the assent of the other signatory Power or 
Powers, and that in the absence of such assent, the treaty is not in force 
as between the declarant and Powers which have not 80 assented; for the 

‘reservation made by the declarant is a part of the agreement 'of that 
Power and acceptance of the whole agreement by the other Party or 
Parties thereto is essential. Assent to a reservation must be made by 
the treaty-making branch of a government, and is expressly recorded, 
either in the instrument of ratification or in the procés-verbal or other 
record of the exchange or of the deposit of ratifications.'® 


Here again he expresses a view approved by authorities and supported by 
the practice of states.*° 

There appears to be an element of contradiction between these,two views. 
If reservations made at the time of ratification must be submitted to the 
‘‘treaty-making power,” can the diplomatic representative of a state who is 
authorized to deposit a complete ratification of a treaty be said to have the 
power to assent expressly to a reservation made known for the first time at 
the moment of deposit? Can his signing of a general procés-verbal of deposit, 
as in the case of the Hague Convention, be said to estop his government from 
later refusing to accept the reservation? 

It is of course true that international law does not place a burden upon 
other states to ascertain whether the responsible officials of a state have 
complied with all constitutional requirements before committing it to a 
particular course of action or incurring any obligations in its name, when the 
action of such officials is of a nature to establish a reasonable presumption 
that the internal formalities have been satisfied. 


17 David Hunter Miller, Reservations on Treaties, 1919, p. 141. 

‘8 See Harvard Research Draft Convention on Treaties, loc, cit., pp. 898, 900. 

19 Miller, op. cit., p. 160. 

7 See communication of the Department of State to the Director General of the Pan 
American Union, p. 493, sunra: See also Harvard Research Draft Convention on Treaties, 
loc. cil., pp. 851-53. 
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In the case, though, of the signing of a general procés-verbal of deposit such 
as the one cited above, the circumstances cannot be held to justify a pre- 
sumption that the constitutional requirements have been complied with, or 
indeed that the diplomatic representative has the authority to give his 
country’s assent to changes or modifications in the treaty that have not been 
communicated beforehand to his government. This does not apply, nat- 
urally, to cases where the reservations to be inserted in the act of ratification 
are made known, before the signing of the procès-verbal of deposit, to the 
states participating in the deposit. Here a strong presumption of the fulfill- 
ment of internal legal requirements ensues. However, this procedure was 
not followed in the case of the Hague Convention of 1907 above mentioned. 
The American representative at The Hague was instructed that in depositing 
the instrument of ratification and “‘in signing the protocol of deposit, you 
will state the reservations and understandings under which the United 
States ratifies the Convention for the Pacific Settlement of International 
Disputes.” #4 On November 30, 1909, the American Minister at The Hague 
informed the Department of State that the said reservations and understand- 
ings were ‘‘at the time of the deposit verbally called to the attention of the 
representatives of the other Powers making the deposit.” %2 

It would seem, therefore, that the practice followed in the deposit of the 
first ratifications of the First Hague Convention does not, as it is claimed, 
support the restrictive rule in regard to the deposit of ratifications with 
reservations, and also that the deposit of an instrument of ratification of a 
multilateral treaty containing new reservations does not immediately and 
irrevocably bring the treaty into effect, perhaps even in cases where the 
treaty specifically provides that it shall take effect with respect to each signa- 
tory from the date of the deposit of the ratification.” 

We have an interesting illustration of the provisional character of such 
deposits in the case of the International Radiotelegraphic Convention of 
1912. Article 23 of the convention provides that the ratifications shall be 
deposited at London, but no provision is made for a procés-verbal of deposit 
or for notification of deposits to the signatories, although Article 16 estab- 
lishes that adherences shall be communicated to the parties by the a 
government. 

On February 21, 1913, at a time when four of the signatories had dca 
deposited their ratification, the United States transmitted to the depositary 
an instrument of ratification containing reservations made by the Senate. 
The American Chargé d’ Afaires expressed his willingness to sign any other 


2 Department of State, Correspondence, Numerical File, 1909-1910. n Ibid, . 

% This view is implicit in Miller’s discussion of the possibility of making reservations to 
the Versailles Peace Treaty. He states that in view of the fact that any reservations made 
by the signatories at ratification would be inserted in the procés-verbal of deposit, of which 
certified copies would be sent to the other signatories, all the participating states would have 
an opportunity to disapprove and refuse to accept them. Op. cii., p. 168. 
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documents that might be peau and was informed by Sir Edward Gray 
that: 

. . . it appears unnecessary to trouble you to sign any further docu- 
ment to place upon record the deposit of this ratification. Due note has 
been taken of the reservation therein set forth; and the fact of deposit, 
the date thereof, and the terms of the reservation in question, will be 


communicated by His Majesty’s Government to all the States signa- 
tories of the Convention. 


A more recent case is the International Convention for the Unification of 
Certain Rules Relating to Bills of Lading for the Carriage of Goods by Sea, 
signed at Brussels in August, 1924. This agreement establishes a procedure 
of ratification and adherence very similar to that of the First Hague Con- 
vention of 1907. It also provides that the convention is to have effect for 
those states which ratify after the signing of the first general procés-verbal of 
deposit, six months after the deposit of their respective ratifications. On 
June 29, 1937, some time after the signing of the general procés-verbal of 
deposit, the United States deposited with the Belgian Government its ratifi- 
cation, which contained a reservation made by the Senate to the effect that 
in case of conflict between the domestic law of the United States on the 
‘subject and the convention, the former would prevail over the provisions of 
the latter. The Belgian Government, like the British in the case of the 
Radiotelegraphic Convention of 1912, accepted the instrument, deposited it, 
and transmitted copies to the other states. As none of them objected to 
the reservation, and as the six months period has expired, it may be assumed 
that the United States is a party to the convention upon the basis established 
by the Senate resolution. . 

From the foregoing it appears that there is ample precedent in support of 
the proposition that a depositary may accept for deposit a ratification of a 
multilateral treaty containing reservations not previously communicated or 
assented to by the other signatories or parties to the treaty. 

It is of interest to examine at this point the modifications introduced by | 
the Lima Conference in the procedure followed by the Pan American Union 
in this matter. As indicated above,” the Conference established that hence- 
forth a country desiring to adhere to or ratify a treaty with reservations, is to 
send the text of its proposed reservations to the Union, in order that the 
latter may ascertain the views of the signatories and parties, and the said 
country is permitted to ratify or adhere to the treaty, “taking into account 
the observations which may be made with regard to its reservations by the 
signatory States.” 

This procedure is similar to that found in the Convention for the Preven- 
tion and Punishment of Terrorism, opened for signature at Geneva on No- 

4 Miller, op. c., p. 157. 


t Dept. of State, Treaty Information, Bulletins Nos. 92, 98, and 97. 
z See resolution of the Lima Conference, p. 480, supra. 
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vember 16, 1937, which contains in its formal articles the newest solution of 
the problem of reservations invented by the League of Nations.2”. There 
are, nevertheless, dissimilarities of a fundamental character which reveal that 
the approximation to the League procedure made at Lima is only apparent. 

Under the view held by the League of Nations of the effect of the refusal 
of one of the parties to accept a reservation offered for the first time in an 
instrument of ratification, it is Imperative that the reaction of the other 
signatories or parties to the treaty be ascertained before the deposit of the 
ratification, ‘This is so because if even one signatory refuses to accept the 
reservations, the ratification cannot be deposited. On this point the abọye- 
mentioned convention of November 16, 1937, expressly confirms previous 
League practice. In its Article 23 it provides that: 


In the event of any objections being received, the E Canvas 
of the League of Nations shall inform the government which desired to 
make the reservation and request it to inform him whether it is prepared 
to ratify or accede without the reservation or whether it prefers to 
abstain from ratification or accession. 


The requirement of the Lima resolution that the views of the signatories 
and parties relative to the reservations offered by one state be ascertained 
before the deposit of the ratification, appears to be based on a different 
reason. Under the Lima resolution, as under previous Pan American prac- 
tice, the refusal of one or even several states to accept the reservations formu- 
lated by a state at the moment of ratification or adherence, does not preclude 
the latter from becoming a party to the treaty.2* After obtaining the ob- 
servations or objections of the signatories, it may, as it deems best, either 
proceed with its ratification or abandon its intention to become a party to the 
treaty. The object therefore is to give the ratifying or adhering state an 
opportunity to determine, before consummating the ratification through 
deposit, the objections which the other states may have to its reserva- 
tions. It is then in a position to decide, on the basis of the observations 


77 League of Nations Document C. 546 M. 388, 1937, V. Art. 23 provides that any state 
desiring to adhere to or ratify the convention with reservations, may inform the Secretary- 
General of the League, who then inquires of the states that have already become parties 
whether they have any objections to the reservations. If the reservations are formulated 
within three years from the entry into force of the convention, the inquiry is also addressed 
to all signatories who have not ratified. If no objections are made within six months from 
the date of the Secretary-General’s communication, the reservation is treated as accepted. 
If any objections are received, the Secretary-General requests the government formulating 
the reservation to inform him whether it is prepared to ratify or adhere without the reserva- 
tions or to abstain from participation in the convention. 

28 This does not apply, of course, in the case of treaties which require ratification by all the 
signatories before entering into force. The Convention on the Pan American Union, for 
example, provides that it ‘‘shall become effective” when the ratifications or adherences of the 
21 American Republics have been deposited and notice thereof communicated to all the 
states represented at the Sixth Conference. Furthermore, this convention expressly stipu- 
lates that it “cannot be modified except in the same manner in which it was adopted.” 
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made by the other states, whether it will be more to its advantage to ratify 
or adhere with the reservations, without the reservations, or to abandon its 
effort to participate in the treaty. If one of the signatories has, for example, 
objected to the reservations, the ratifying state will know that if it main- 
tains them it will reduce by one the number of states with which it will be 
bound by the treaty. Under previous practice, this situation was not re- 
vealed to the state formulating the reservation until after the deposit of the 
ratification. 

From the foregoing it can be seen that the change in procedure under the 
Lima resolution does not reflect an abandonment of the principle that made 
the former procedure possible. The basic factor in bringing about the 
change in method appears to be the idea that the new procedure is more 
convenient in that it gives the ratifying or adhering state a better basis upon 
which to take action with respect to the treaty. 

It may be noted, in conclusion, that the problem of reservations to multi- 
lateral treaties has not been settled in the Americas by the resolution of the 
Lima Conference. As indicated before, the Venezuelan delegation to the 
Conference presented a draft of additions to the Convention on Treaties, 
signed at the Sixth International Conference of American States, which con- 
tains several provisions that affect this problem. The draft is to be studied 
by the Committee of Rio de Janeiro on the Codification of Public Interna- 
tional Law, which will submit its conclusions either to the International 
Conference of American Jurists, to be held at Rio de Janeiro on a date to be 
fixed by the Governing Board of the Pan American Union, or to the Ninth 
International Conference of American States, which is to be held at Bogotá 
in 1943. 


THE NEW STATE DEPARTMENT 


By Auaust C. MiLa, JR. 


From time to time the slow and gradual administrative evolution of the 
Department of State has been accelerated by relatively sweeping changes in 
internal structure, notably in 1909, 1922, and more recently in 1937—1939, in 
an adjustment to meet new conditions. The series of changes which took 
place between May, 1937, and February, 1939, approached the proportions 
of a fundamental reorganization. Singularly enough, the Department of 
State made no complete explanation of the new dispensation, and the 
changes in personnel and organization were effected quietly by a series of 
Departmental orders. Widely publicized schemes of administrative reor- 
ganizaton are unlikely to meet with favor in Congress and in the press. 

The Secretary of State is authorized by Congress to prescribe the duties 
for all the officers and employees and to make any changes and transfers in 
the -Department which he considers necessary.! ‘Departmental Orders” 
signed by the Secretary of State govern the specific administration of the 
Department structure. In addition to changes in structure introduced by 
executive order, Congress by statute may abolish or create bureaus or divi- 
sions within the Department, but in practice most of the recent changes have 
been brought about by executive action. 

Because of the increasing complexity and volume of work connected with 
foreign relations, the burdens of the Department have become great. Nev- 
ertheless, the Department has remained small in personnel and expenditure 
in spite of its increased responsibilities. 

The structure of the Department of State has always been compact and 
highly integrated and thus it has been prevented from becoming unwieldy in 
character. It has been easy, therefore, to recognize defects in orgenization 
and to correct them. 

The present reorganization steps have emphatically not been forced on the 
Department by any outside criticism of large personnel or of heavy expendi- 
tures, nor by a feeling within the Department that its structure was ineff- 
cient. It is true that there has been some pointed criticism since 1935, but 
it is doubtful that the criticism alone was the motivating force in bringing 
about the fundamental changes. It is reasonable to assume that the Secre- 
tary of State was greatly influenced by world conditions which make neces- 
sary the improvement of that instrument of our Government which conducts 
our foreign relations and formulates our foreign policy. 

Mr. Hull made it evident that the reorganization of 1937-1939 was in no 
way to be considered as a radical departure from the Department’s previous 

1 Code of Laws of the United States of America in force Jan. 3, 1935, Title 5, Secs. 154, 
157. 
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pattern of development.? A re-shuffling process of personnel and divisional 
work was contemplated in an attempt to adapt the formal organization of 
the Department to the more effective protection of American interests 
throughout the world. This meant that the reorganization would be so 
arranged as to use the present staff and funds to greater advantage and 
thereby reduce the natural demand for increased personnel because of in- 
creased responsibility of the Department. 

Mr. Hull, for the most part, has given little official interpretation to the 
changes that have been effected. Looked at collectively, there are certain 
major trends apparent in the series of separate changes. The Department of 
State is fortifying itself: (1) to allow the personnel to give more consideration 
and thought to the formulation of broad governmental policies; (2) to handle 
more conveniently and efficiently present-day diplomatie questions; (3) to 
meet the challenges of the propagandizing organs of European and Asiatic 
ministries of foreign affairs. 

The creation of the office of Counselor was the first indication that a reor- 
ganization in the Department was to take place. The office of Under Secre- 
tary of State was made vacant when President Roosevelt appointed William 
Phillips as Ambassador to Italy on August 4, 1986. Mr. R. Walton Moore 
and Mr. Sumner Welles, both Assistant Secretaries of State, became the two 
leading aspirants to fill the office of Under Secretary. It was difficult for the 
President and Mr. Hull to choose between these two candidates, for both 
men had enviable records, Mr. Moore as a non-professional diplomat, and 
Mr. Welles as a career diplomat. After some eight months of indecision it 
was finally decided to establish a compromise solution by requesting Con- 
gress to re-create the old office of Counselor of the State Department, an 
office which had existed from 1909 to 1919 before its title was changed to 
that of Under Secretary. Congress acted on this request and on May 18, 
1937, the office of Counselor of the Department of State was re-created 
by Public Law No. 91° as a distinct office. The Act provides that the 
Counselor is to be appointed by the President, by and with the advice and 
consent of the Senate, and receive a salary of $10,000 per annum, the same 
salary as that received by the Under Secretary. 

This bill saved the valuable services of both contenders, for Mr. Moore 
was named to the office of Counselor and Mr. Welles to the post of Under 
Secretary. The confirmation of these appointments took place in the Senate 
on May 20, 1987. Moreover, Mr. Hull was now able to divide the duties of 
the Under Secretary of State so that he would have two principal assistants 
on details of administration and matters of policy instead of one. The divi- 
sion of duties was later arranged by the Secretary of State‘ so that Mr. 
Welles would give detailed attention to the diplomatic affairs of the Depart- 

2 Christian Science Monitor, May 22, 1937, p. 3, col. 7. 
3 U. S. Stats. at L., 75th Cong., 1st Sess., 1987, Vol. 50, Pt. 1, p. 169, Ch. 220, 
‘New York Times, May 22, 1937, p. 3, col. 1. 
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ment and continue the supervision of Latin American questions that he had 
maintained as an Assistant Secretary of State. Mr. Moore as a direct 
assistant to Mr. Hull was to act as adviser on important questions of policy 
and take charge of special questions® assigned to him by the Secretary, 
especially questions of a legal character. This assignment of duties was in 
keeping with the background experience of these men: Mr. Welles having 
been American Ambassador to Cuba, and Assistant Secretary in charge of 
Latin American affairs, and Mr. Moore having had a wide and varied law 
practice in State and Federal courts, and having represented his district 
(8th Virginia) in the House of Representatives from 1919 to 1931. 

The Assistant Secretaryship left vacant by the promotion of Mr. Moore 
was automatically eliminated by Congress when it passed the bill establishing 
the office of Counselor.” Thus the actual cost involved in the creation of the 
office was $2000 a year because of the abolition of one of the four posts of 
Assistant Secretary carrying a salary of $8000 per year. 

, On May 22, 1937, Secretary Hull announced that the two offices were equal 
in rank and authority, but that the Under Secretary would act as Secretary 
in his absence.’ 

These first two changes in personnel were definitely iodine in relieving 
the Secretary of some of his arduous and routine duties and in increasing the 
personnel responsible for assisting the Secretary in the formulation of broad 
lines of policy. They were followed by other additions in personnel, namely, 
two Advisers on Political Relations, and a Special Assistant to the Secretary. 

The appointment of Dr. Herbert Feis as Adviser on International: Eco- 
nomic Affairs by Departmental Order No. 693 of June 17, 1937,° abolished 
the old office of Economic Adviser (which Dr. Feis had held) and transferred 
its staff to the office of Adviser on International Economic Affairs. The 
fundamental difference in the two offices is to be found in the direct character 
of the relationship established between the Secretary of State and the Ad- 
viser on International Economic Affairs. The Adviser is not only empow- 
ered with advisory and analytical duties in regard to “‘the economic relations 
between this Government and foreign governments” but neu is to assist “in 
the formulation of policy.” 

The two new posts of Advisers on Political Relations were created by 
Departmental Orders Nos. 699 and 714. Departmental Order No. 699 of 
July 17, 1987,° appointed Mr. James Clement Dunn to one of the posts, and 
Departmental Order No. 714 of August 16, 1987,!° appointed Dr. Stanley K. 
Hornbeck to the other post. Their duties are defined in the following man- 

} E.g., American movie film exports. 

s Cf. Memorandum of Secretary of State to Committee on Foreign Relations, eee 
sional Record, Vol. 81, Pt. 4, p. 3720, 75th Cong., Ist Sess. 

? New York Times, May 22, 1937, p. 3, col. 1. 

§ Dept. of State Press Releases, July 3, 1937, Vol. XVII, No. 405, p. 3. 

° Ibid., July 24, 1987, Vol. XVII, No. 408, p. 51. 

10 Ibid., Aug. 21, 1987, Vol. XVII, No. 412, p. 148. 
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ner: each is “charged, under the Secretary of State, the Under Secretary, 
and an Assistant Secretary, with the supervision of such Divisions having 
general charge of relations with foreign states as may be assigned to him, and 
with giving advice on special questions and performing other duties of a 
supervisory or advisory nature.” 

Mr. James C. Dunn, who had served a little more than a month as Chief 
of the new Division of European Affairs," was designated on July 21, 1937, as 
political adviser for the Division of European Affairs, and Dr. Stanley K. 
Hornbeck, formerly Chief of the Division of Far Eastern Affairs, was desig- 
nated on August 17, 1937, as political adviser on the Far East. 

Simultaneously with the naming of Dr. Hornbeck to this post came the 
announcement from the State Department of the establishing of a policy 
board to be composed of the two political advisers, the legal adviser, and 
the economic adviser.’ Since these officers are not burdened with routine 
duties, they will be able to foster better codrdination of the Divisions and 
give the executives of the State Department expert advice on matters of 
governmental policy. 

On September 28, 1937, the Secretary of State appointed Mr. George Fort 
Milton to be a special assistant.’ Part of the announcement stated that 
“the appointment of Mr. Milton to the Department of State is a temporary 
one and is expected to be for a period of six months.” Mr. Milton, a skilled 
newspaper editor, was brought into the Department for the express purpose 
of promoting a wider public understanding and acceptance of the reciprocal 
trade agreements program. The Department of State apparently became 
aware of the fact that it was one thing to establish a reciprocal tariff trading 
policy but quite another thing to gain universal consent to such a PORGY 
from a public troubled by conflicting economic philosophies. 

The Offce of Fiscal and Budget Affairs was established by Depati 
Order No. 694 issued on July 6, 1937.4 By this order the Budget Office of 
the Assistant Secretary of State is abolished and its employees are trans- 
ferred to the Office of Fiscal and Budget Affairs. Although on July 29, 
1937,“ Assistant Secretary Messersmith was designated Fiscal and Budget 
Officer of the Department, it is evident that this change was fundamentally 
arranged to divert much work which went direct to the Secretary in charge 
of administration and to establish a special bureau which could devote its 
entire time to working for the realization of the needs of the Department of 
State by Congressional appropriation. Obviously the post of Fiscal and 
Budget Officer is one of the most important in the Department, as all changes 
in personnel or organization are dependent on appropriations. The Fiscal 
and Budget Officer receives from the heads of all divisions and offices esti- 


i See p. 510, infra. u New York Times, Aug. 18, 1937, p. 4, col. 4. 
13 Dept. of State Press Releases, Oct. 2, 1937, Vol. XVII, No. 418, p. 266. 
“4 fbid., July 10, 1937, Vol. XVII, No. 406, p. 23. 

1 bid., July 31, 1937, Vol. XVII, No. 409, p. 60. 
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mates of the amount of money they will need for the fiscal year. Then he 
prepares a general estimate for the entire Department and Foreign Service, 
submits: it and defends it before a committee of the Bureau of the Budget 
who along with him decide on the final amount which the Department may 
request from Congress. He appears before the House of Representatives 
Committee on Appropriations to defend the amount requested by the De- 
partment. The order makes the Office of Fiscal and Budget Affairs responsi- 
ble under the Assistant Secretary of State in charge of administration 
not only for preparing and defending the annual estimates for appropria- 
tions, but for the direct supervision of the “allotment, apportionment, and 
control of expenditures of appropriations of the Department of State and 
its activities.” i 

The field of multilateral relations was affected by a change in the Division 
of Protocol and Conferences just as the field of bilateral relations was sf- 
fected by changes in the geographical divisions. It was announced by the 
Department of State on July 22, 1937: 


It has become increasingly apparent within the past year or so that 
the growth of the protocol work of the Department and work in connec- 
tion with international conferences and congresses makes it essential 
that the Division of Protocol and Conferences be divided into two Divi- 
sions, one to have charge of the protocol work and the other the work in 
connection with international conferences and congresses, thus returning 
to an arrangement previously in force for a number of years.” 


Mr. Richard Southgate, the Chief of the old Division of Protocol and Con- 
ferences, was named Chief of the new Division of International Conferences 
on July 22, 1937. At the same time, Mr. George T. Summerlin, former 
Minister to Panama, was named as Chief of the new Division of Protocol. 

Although the increased duties of the Division of Protocol and Conferences 
necessitated the establishment of separate Divisions of Protocol and Inter- 
national Conferences in June 5, 1931,!8 the Department of State decided on 
May 22, 1933, to unite these two divisions into one as an economy measure.'® 
Obviously the present reversion of the Division of Protocol and Conferences 
into two separate divisions was arranged and authorized by the Secretary of 
State to give the personnel of the Division of International Conferences an 
opportunity to give more attention to the governmental policy that it is 
called upon to take. 

The Division of International Conferences is charged with making all 
arrangements for international conferences, congresses, expositions, and 
conventions in Washington and abroad: It also has the task of seeing that 
the international obligations of the United States with respect to member- 
ship in, and expenditures for, international treaty commissions, committees, 
bureaus and other organizations are fulfilled. Some estimate of its work 


18 See p. 509, infra. 17 Dept. of State Press Releases, July 24; 1937, Vol. XVI, No. 408, p. 52. 
18 Jbid., June 6, 1931, No. 88, p. 443. 19 Thid., June 3, 1933, No. 192, p. 416. 
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can be gained by observing that in 1934 and also in 1935 the United States 
was officially represented at approximately fifty international conferences. 
In 1936 the United States participated in some 75 international conferences 
and congresses (45 of which were exclusively official in character), and con- 
tinued its membership in nineteen permanent international bureaus. Dur- 
ing 1937 and 1938 the United States maintained approximately this same 
ratio.?° 

The opportunities of this Division for the improvement of political rela- 
tions with other countries through international gatherings are great. By 
way of example attention may be called to the Inter-American Conference 
for the Maintenance of Peace held at Buenos Aires in December, 1936 7—a 
conference which was suggested by the United States and resulted in bringing 
forth very significant conventions on the maintenance of peace in the Amer- 
icas. More recently the twenty-one American Republics attending the 
Kighth International Conference of American States held at Lima, Peru, in 
December, 1938, unanimously adopted, among other agreements, the Declara- 
tion of Lima which was heralded as another effective step in strengthening 
the peace machinery of the Western Hemisphere.* It is to be expected that 
the new Division of International Conferences will not subject itself to a 
former criticism made in 1933, namely, that it was nothing more than a 
“travel agency” concerned primarily with issuing credentials to delegates to 
international gatherings. 

The personnel changes in the Foreign Service have been many since 1937, 
and it is quite impossible to deal with all of them. In view of the criticisms 
that have been directed toward the Foreign Service personnel it,is well to 
consider a number of special cases which will help to show how the field 
service of the Department has been subjected to the influence of reorganiza- 
tion. 

Mr. Hull admitted that the first steps toward reorganization were taken as 
early as 1935 when he began to weed deadwood out of the Foreign Service.* 
This was done quietly and resulted in the elimination of some forty or fifty 
persons from the lower ranks of the service. The recognition of the career 
service in all grades of the Foreign Service has been followed in arranging 
new appointments and reassignments to various posts. Political appointees 
to the ranks of ambassador or minister have become less, and at the present 
time a majority of the legations and embassies of the United States are 


#0 Cf, American Delegations to International Conferences, Congresses and Expositions, 
and American Representation on International Institutions and Commissions, With Rele- 
vant Data: Fiscal Year Ended June 30, 1937 (Pub. 1163), and also for Fiscal Year Ended 
June 30, 1988 (Pub. 1800)——Supt. of Docs., Washington, D. C. 

at “Results and Significance of Buenos Aires Conference,” address by Cordell Hull, 
Secretary of State, Feb. 25, 1987 (Pub. 989, Supt. of Docs., Washington, D. C.). 

n “Eighth International Conference of American States,” statement by the Secretary of 
State, Dept. of State Press Releases, Jan. 14, 1939, Vol. XX, No. 485, p. 33. 

® New York Times, May 22, 1887, p. 3, col. 1. 
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headed by career men. A survey of the personnel in March, 1938,” showed 
that of our seventeen ambassadors, ten were promoted from the classified 
service, and of the 38 ministers, fifteen were in the same category. Con- 

tinued redúchon of political appointees will do much to improve the morale 
of the career service.” 

An indication of the desire to obtain the best brains for the Demat 
can be obtained from observing that of the 456 candidates who took the 
Foreign Service examinations in 1937, only 23 were admitted to the service. 
Another gratifying indication that the quality of personnel is being improved 
ean be gained by drawing a comparison of the number of career men in the 
Department in 1932 and in 1938. On July 1, 1932, the career strength of the 
Foreign Service was 762 officers. By March 1, 1938, this number had been 
reduced to 700 officers. Therefore, in spite of the increased responsibilities 
of the field force, the work had been accomplished by a reduced personnel.* 

The numerous shifts of diplomats which occurred during the early part of 
July, 1937, serve to show how President Roosevelt and Mr. Hull have ex- 
pressed their confidence in career men to fill important posts. Ambassador 
Hugh Gibson was transferred from Brazil to his former post, Belgium. He 
was succeeded by Ambassador Jefferson Caffery from Cuba. Mr. J. Butler 
Wright, Minister to Czechoslovakia, was made Ambassador to Cuba; Mr. 
Leland Harrison, Minister to Rumania, was made Minister to Switzerland; 
Mr. Grenville T. Emmett, Minister to The Netherlands, was made Minister 
to Austria. 

It has been the desire of the Secretary not only to have men of experience 
in key posjtions abroad but also to have them in key positions in Washington. 
He has felt the need for men in the Department at Washington fresh from 
important foreign posts to give him the benefit of their first-hand experience 
abroad. Early in July, 1937, he recalled from abroad Mr. Hugh R. Wilson, 
-who had served as Minister in Switzerland and American representative at 
many international conferences; Mr. George S. Messeramith, Minister in 
Vienna; and Pierrepont Moffat, Consul General to Australia. 

Both Mr. Messersmith and Mr. Wilson were in due time nominated by the 
President for Assistant Secretaryships; Mr. Messersmith to replace Assistant 
Secretary of State Carr who was made American Minister to Czechoslovakia; 
and Mr. Wilson to fill the post made vacant by the promotion of Sumner 


” Dept. of State Press Releases, Mar. 12, 1988, Vol. XVIL, No. 441, p. 303. 

u As of March 15, 1939, eight of the seventeen ambassadors were appointed from the 
classified service, and twelve of the 34 ministers likewise. 

* Cf. “The American Foreign Service in a Chaotic World,” address by G. Howland Shaw, 
Chief, Division of Foreign Service Personnel, Mar. 12, 1938 (Dept. of State Press Releases, 
Mar. 12, 1938, Vol. XVIL, No. 441, p. 303). In the last Foreign Service examination 482 
candidates took the written testa (Sept. 12-14, 1988) and 106 took the oral tests (Jan. 9-23, 
1939). Of the 106 candidates taking the oral tests, 32 were successful in the whole examina- 
tion. The total number of career officers in the Foreign Service as of March 15, 1939, was 
724, 
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Welles from Assistant Secretary to the office of Under Secretary. The 
Senate confirmed both the nominations. Mr. Messersmith was to be in 
charge of personnel and administration,” while Mr. Wilson’s assignment 
was to handle diplomatic questions and serve as chief adviser to Mr. Hull on 
European affairs.2® Both of these men were unusually qualified for these 
positions: Mr. Messersmith’s experience in consular and diplomatic service 
since 1914 had given him special competence in administration, and Mr. 
Wilson’s various activities on the Continent made him fully alive to Euro- 
pean affairs. 

Mr. Moffat, by Departmental Order No. 700 ° issued on July 17, 1987, 
was designated as Chief of the Division of European Affairs. Here, then, 
was the final appointment which put these three veterans of long experience 
on Secretary Hull’s staff of first rank advisers. 

The corresponding movement of the officers of the Department to the 
Foreign Service has been equally significant. Such transfers have been 
numerous. A striking instance was the appointment by the President of 
Mr. Wilbur J. Carr, former Assistant Secretary in charge of administration, 
as Minister to Czechoslovakia. Mr. Carr, who had been in the Department 
- Bince 1892, was credited with having been the “father” of the career service, 
for he drafted and fostered the legislation which, after ten years of failure, 
was finally enacted in April 5, 1906,°° dividing the grades of consul and con- 
sul general into a number of classes according to salary. President Theodore 
Roosevelt in June 27, 1906," issued an executive order which prescribed 
examinations for admission to the service and provided that future promo- 
tions should be based on efficiency. As a reward for the part that Mr. Carr 
played in making this achievement possible, he was made Director of the 
Consular Service on November 30, 1909. He would have reached the 
statutory retirement age on October 31, 1935, but on August 23, 1935,” 
the President authorized his continuance in office for a period of not to ex- 
ceed five years. Since 1924, as Assistant Secretary of State in charge of 
administration, he had rendered great service in building up a smooth- 
working codrdinated Department. He was held over especially to help 
manage the reorganization program. On July 2, 1937,” Mr. Hull announced 
the appointment of Mr. Carr as Minister to Czechoslovakia and mentioned 


27 Dept. of State Press Releases, July 31, 1937, Vol. XVII, No. 409, p. 60, Order Nos. 702 
and 703. 

38 New York Times, July 10, 1937, p. 14, col. 2. 

29 Dept. of State Press Releases, July 24, 1937, Vol. XVI, No. 408, p. 51. 

20 Public No. 83, U. 8. Stats., 59th Cong., Ist Sess., 1905-1906, Vol. 34, Pt. I, p. 99, Ch. 
1366. . 

n Gaillard Hunt, The Départment of State of the United States (Yale University Press, 
1914), p. 335. 

2 Dept. of State Press Releases, Aug. 24, 1935, Vol. XIU, No. 308, p. 148. (Here also 
can be found an account of the Department’s appreciation of Mr. Carr.) 

3 Ibid., July 3, 1987, Vol. XVI, No. 405, p. 3. 
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that it was Mr. Carr’s wish to complete his career by taking a mission in 
the field. His qualifications fitted him well for this vital key post in 
Europe. ` 

Two other shifts worthy of notice were those of Margaret M. Hanna, 
Chief of the Office of Coérdination and Review since 1924, and Herbert C. 
Hengstler, Chief of the Division of Foreign Service Administration, to posts 
in the Foreign Service. Both of these people were veterans who had served 
in the Department since 1895 and 1898 respectively. Miss Hanna was ap- 
pointed and confirmed by the Senate as a Foreign Service officer of Class V, 
consul and secretary in the diplomatic service on July 9, 1937.8 On July 
14, 1937, she was assigned as consul at Geneva, Switzerland. Mr. Hengst- 
_ ler was appointed and confirmed by the Senate as a Foreign Service officer of 
Class I, consul general, and secretary in the diplomatic service on June 3, 
1936, with an increase in salary from $6,500 to $9,200.57 On July 10, 1937,%8 
he was assigned to Toronto, Ontario, Canada, as consul general. 

These changes were permissible by the Rogers Act of May 24, 1924, which 
allows State Department officials after five years of continuous service to be’ 
transferred to the Foreign Service without examination.** 

Other assignments in personnel which have occurred since August, 1937, 
in transfers from the Foreign Service into the Department of State and from 
the Department of State into the Foreign Service indicate that the inter- 
change of personnel is enjoying the desired degree of flexibility.‘ 

On July 14, 1938, the President signed Executive Order No. 7927 # 
-providing for Foreign Service Regulations of the United States. The In- 
structions to Diplomatic Officers of the United States and the Consular Regu- 
lations of the United States as prescribed by executive orders and notes by 
the Secretary of State are consolidated as Parts I and II of the Foreign 
Service Regulations of the United States by this order. This will carry to 
completion the final process of merging the Diplomatic Service and the Con- 
sular Service into the Foreign Service, a procedure which had its origin in the 
Rogers Act of 1924. During 1937 and in the early part of 1938 the process 
of granting to Foreign Service officers dual commissions as diplomatic and 
consular officers was completed. Mr. Glenn A. Abbey, a Foreign Service 

+ Following the disappearance of Czechoslovakia as an independent state, the legation at 
Praha was closed on March 20, 1939, by order from Acting Secretary of State Sumner Welles. 

u Dept. of State Press Releases, July 17, 1987, VoL XVII, No. 407, p. 46. 

* Ibid., July 24, 1987, Vol. XVI, No. 408, p. 57. 

37 Ibid., June 18, 1936, Vol. XIV, No. 350, p. 609. 

38 Ibid., July 10, 1987, Vol. XVII, No. 406, p. 29. 

39 Code of Laws of the United States of America in force Jan. 8, 1985, Title 22, Sec. 5. 

o For typical changes consult Dept. of State Press Releases, July 17, 1937, Vol. XYD, 
No. 407, p. 45; Aug. 6, 1938, Vol. XIX, No. 462, p. 97; Feb. 25, 1939, Vol. XX, No. 491, 

. 156. 
: 4 Federal Register, Vol. 3, No. 139, July 19, 1938, p. 1749. 

aU. 8. State. at L., 68th Cong., 1923-1925, Vol. 43, Pt. I, p. 140, Ch. 182; and tbid., 71st 
Cong., 1929-1931, Vol. 46, Pt. I, p. 1207, Ch. 276. i 
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officer, was assigned to the Division of Foreign Service Administration for 
the purpose of revising and rewriting the regulations.” 

Another step in rationalizing the administrative set-up of the Department 
took place with the revision of the geographical divisions. A series of three 
Departmental Orders, one made effective on May 24, 1937, and two on 
June 16, 1937, brought forth a rearrangement and reduction of the six 
geographical divisions to four. 

The Departmental Order No. 686,“ released on May 21, 1937, and made 
effective on May 24, 1937, merged the Division of Latin American Affairs 
and the Division of Mexican Affairs into a new Division of the American 
Republics (having charge of relations with all the Latin American states and 
with all inter-American organizations).“ This was arranged to coérdinate 
the interrelated problems of the Latin states of the Western Hemisphere. 
The title of the new Division in itself reflects the “good-neighbor”’ spirit of 
the present administration by naming the twenty states as individual Ameri- 
can republics and not as Latin American states, or South American states, or 
Central American states. Such a gesture, which makes the word “ Ameri- 
can” applicable equally to the people of all the Americas, North, Central, 
and South, is bound to make for happier relationships with our southern 
neighbors. The order reads in part: 


The relations between the United States and the other American repub- 
ics are constantly increasing in their importance. There exists today 
between all of the American republics a spirit of confidence and codper- 
ation which has not previously existed. As the result of this happy 
development and in order that the appropriate officials of this Govern- 
ment may participate in the work of strengthening inter-American rela- 
tions more effectively and on a wider scale, it is hereby ordered that 
there shall be established in the Department of State a Division of the 
American Republics. 


By this same order Mr. Lawrence Duggan, for several years Chief of the 
Latin American Division and in a measure responsible for the success of the 
“good neighbor” policy, was made Chief of the Division of the American 


8 Executive order amending the Foreign Service Regulations of the United States (E.O. 
No. 7968) can be found in the Federal Register, Vol. JII, No. 175, Sept. 8, 1938, p. 2185. 
This executive order amends the Foreign Service Regulations of the United States by pre- 
scribing a Chapter V, Foreign Service Accounts, which cancels Secs. XIII-9 to XIII-17, 
inc., and Ch. XX of the former Instructions to Diplomatic Officers of the United States 
(Pt. I) and Sec. XXTV-461, and Arts. XXV, XXVI, XXVII of the former Consular Regula- 
tions of the United States (Pt. IX). Other typical orders are: E.O. No. 8036 in the Federal 
Register, Vol. IV, No. 13, Jan. 20, 1939, p. 377; E.O. Nos. 8076, 8077, 8078 in the Federal 
Register, Vol. IV, No. 67, April 7, 1939, p. 1473; E.O. No. 8084.in the Federal Register, 
Vol. IV, No. 71, April 13, 1939, p. 1595. 

“4 Dept. of State Press Releases, May 22, 1987, Vol. XVI, No. 309, p. 355. 

æ The states are: Argentina, Bolivia, Brazil, Chile, Colombia, Costa Rica, Cuba, Domini- 
can Republic, Ecuador, El Salvador, Guatemala, Haiti, Honduras, Mexico, Nicaragua, 
Panama, Paraguay, Peru, Uruguay, Venezuela. ` 
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Republics. Here indeed was recognition of the excellent work of this young 
officer in the Department. Seniority was put to one side in deference to 
ability. : i> 
= The increasing importance attached to the work of the new Division is 
symbolized by the raising of the legations in Colombia, Venezuela, and 
Panama to the grade of embassies. It is not unlikely that this policy will be 
continued and in due time the United States will have ambassadors to all 
South and Central American countries. The Department stated in the an- 
nouncements.of October 2, 1938, and December 24, 1938,“ that the raising 
of legations in Colombia and Venezuela was due to the ‘increasingly close 
and friendly relations” and the “ progressive growth in the importance of the 
trade relations” between the United States and these countries. In the an- 
nouncement of March 138, 1939,48 the Department indicated that the eleva- 
tion of the grade of the mission in Panama was a “‘further evidence of the 
increasingly close and cordial relations” between the United States and the 
Republic of Panama. All three of these announcements specified that the 
Governments of Colombia, Venezuela, and Panama were taking similar 
action: with respect to their legations in Washington. . The proximity of 
Colombia and Venezuela to the Panama Canal suggests the importance of 
diplomatic relations with these countries. Certainly the United States 
cannot afford to allow foreign Powers to gain a place of vantage within strik- 
ing distance of the canal. Thus the raising of these legations may be re- 
garded also as a defense move. 
_ The-Division of Eastern European Affairs and the Division of Western 
European Affairs were consolidated into a new single European Division by 
Departmental Order No. 691 “ of June 15, 1937, which was made effective 
on June 16, 1937. The Division of Eastern European Affairs, which was in 
reality a special Russian Division, although it supervised as well diplomatic 
and. consular relations with Poland and the Baltic states, was merged into 
this single European Division so that these countries could be handled in 
their proper relations to the rest of Europe. Mr. James C. Dunn, Chief of 
the former Division of Western Europe, was appointed Chief of the new 
Division of European Affairs. When Mr. Dunn was made political adviser 
for the Division of European Affairs on July 21, 1937, he was succeeded by 
Mr. Moffat." This Division was charged by the same order with relations 
in the European possessions in the Far East in conjunction with the Division 
of Far Eastern Affairs and with international organizations in Europe. 

Australia, New Zealand, and Luxemburg are given separate recognition 
in the Division of European Affairs. . India, Liberia, Morocco, and all 

“ Dept. of State Press Releases, Oct. 8, 1938, Vol. XIX, No. 471, p. 253. 

17 Thid., Dec. 24, 1938, Vol. XIX, No. 482, p. 480. 

48 Ibid., Mar. 18, 1939, Vol. XX, No. 494, p. 216. 

4 7bid., June 19, 1937, Vol. XVI, No. 403, pp. 442, 443. i See p. 503, supra. 

6 Tceland has since been given separate recognition in the Division of European Affairs. 
Austria is no longer listed separately. Cf. Register of the Department of State, Oct. 1, 1938. 
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territory in Africa except the Union of South Africa (Egypt, Anglo-Egyptian 
Sudan, and Ethiopia were already classified in the old Division of Near 
Eastern Affairs), which were originally in the old Division of Western Euro- 
pean Affairs, are not included in the list of specified countries coming under 
the jurisdiction of the Division of European Affairs. By Departmental . 
Order No. 692 of June 15, 1937," they are assigned to the Division of Near 
Eastern Affairs because their problems are more closely related to those of 
the other specified countries of this Division. For the same reason Albania, 
Bulgaria, Rumania, and Yugoslavia, which had been in the Division of Near 
Eastern Affairs, are added to the Division of European Affairs. 

A newly defined Division of Near Eastern Affairs was established by De- 
partmental Order No. 692 of June 15, 1987. The order reads in part: 


It is hereby ordered that there shall be established in the Department of 
State a Division of Near Eastern Affairs, which shall have charge of 
relations with Afghanistan, Egypt, Anglo-Egyptian Sudan, Liberia, 
Morocco, and all other territory in Africa * except the Union of South 
Africa, Greece, India, Iran, Iraq, Palestine and Trans-Jordan, Kingdom 
of Saudi Arabia and other countries of the Arabian Peninsula, Syria 
and the Lebanon and Turkey. ... Departmental Orders No. 20 of 
December 18, 1909, creating a Division of Western European Affairs, 
No. 21 of December 13, 1909, creating a Division of Near Eastern 
Affairs, and No. 269 of October 10, 1922, creating a Division of Eastern 
European Affairs, are hereby revoked.® 


These realignments now allow four geographical divisions (Division of the 
American Republics, Division of European Affairs, Division of Near Eastern 
Affairs, Division of Far Eastern Affairs), to handle more conveniently and 
efficiently present-day questions connected with the specified countries 
which come under their supervision. 

A Division of Cultural Relations was set up by the Secretary of State by a 
Departmental Order made effective on July 28, 1938.% Its primary object 
is to improve cultural relations and intellectual codperation between the 
United States and Latin America. Dr. Ben M. Cherrington, who for twelve 
years was director of a program of public education in world affairs sponsored 
by the Foundation for the Advancement of Social Sciences of the University 
of Denver, was appointed Chief. His experience and outstanding qualifica- 
tions should do much to carry out the realization of the aim of the Division. 
It is tempting at first to assume that the major objective of the Division is to 
spread propaganda as an answer to the extraordinary degree of European 


* Register of the Department of State, Oct. 1, 1937, p. 11. i 

® Dept. of State Press Releases, June 19, 1987, Vol. XVI, No. 403, p. 443. 

š“ Ethiopia is no longer specifically listed. 

% Burma has since been given separate recognition in the Division of Near Eastern Affairs. 
Algeria has been taken out of the Division of Near Eastern Affairs. Since Algeria is a 
Department of France it can be handled through the Division of European Affairs. (Cour- 
tesy of Mr. E. Wilder Spaulding, Assistant, Chief, Division of Research and Publication.) 

% Dept. of State Press Releases, July 30, 1938, Vol. XIX, No. 461, p. 66. ' ' 
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propaganda activity in Latin America, yet in view of the “good neighbor” 
policy (despite difficulties with Mexico over the question of expropriations) 
and the internal organization of the Division there is little justification for 
such an assumption. Mr. Sumner Welles in a radio speech * emphatically 
declared that the Division is not a propaganda agency. The Division is a 
small one as compared with the elaborate divisions of Foreign Offices where 
large appropriations are set aside for propaganda purposes. It has a staff of 
eight persons, including clerical personnel, with a sole Congressional ap- 
propriation of $27,920 to pay their salaries. The order reads in part: 


The Division will have general charge of official international activi- 
ties of this Department with respect to cultural relations, embracing 
the exchange of professors, teachers, and students; coöperation in the 
field of music, art, literature, and other intellectual and cultural attain- 
ments; the formulation and distribution of libraries of representative 
works of the United States and suitable translations thereof; the prepa- 
rations for and management of the participation by this Government in 
international expositions in this field; supervision of participation by 
this Government in international radio broadcasts; encouragement of a 
closer relationship between unofficial organizations of this and of foreign 
governments engaged in cultural and intellectual activities; and, gener- 

_ ally, the dissemination abroad of the representative intellectual and cul- 
tural works of the United States and the improvement and broadening 
of the scope of our cultural relations with other countries. 


During the past few years a number of private organizations, foundations, 
and institutions have done much to encourage and strengthen the cultural 
relations and intellectual coöperation between the United States and Latin 
America. * Dr. Pattee of the Division of Cultural Relations has stated that 
this Division does not have “any intention of supplanting or diminishing the 
effective work which is being done by private institutions, but rather to 
assist them in producing more effective results toward nation-wide coördina- 
tion.” 58 As an official centralizing agency it will therefore accept every 
possible opportunity to codperate with, advise, and aid private initiative. 

The Division of Cultural Relations will handle matters relating to inter- 
American treaties and conventions in that field. One of its important duties, 
then, will be to see that the obligations under the Convention for the Promo- 
tion of Inter-American Cultural Relations are fulfilled. This convention, 
which was approved at the Buenos Aires Conference in 1936,5* allows for the 
annual exchange by each of the contracting states of two students and one 
professor. Providing the convention is ratified by all of the American Re- 
publics, the United States will receive each year forty students and twenty 
professors from the twenty republics and send out to the Latin American 
countries an equal number. 

In regard to cultural and educational matters it will conduct all communi- 


*? Dept. of State Press Releases, July 30, 1938, Vol. XIX, No. 461, p. 63. 
88 Tbid., Nov. 12, 1988, VoL XTX, No. 476, p. 320. s U, 8. Treaty Series, No. 928. 
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cations to foreign governments for all branches of the United States Gov- 
ernment. i 

Since a great part of its work will be in the field of education, the new 
Division will collaborate with the Office of Education, the Smithsonian Insti- 
tution, the Library of Congress and the Division of Intellectual Codéperation 
of the Pan American Union. It will also act as the liaison agent between 
educational organizations and institutions in the United States and in the 
other American Republics. 

The establishment of a new post of Editor of the Treaties and the abolition 
of the Office of the Historical Adviser were announced by a Departmental 
Order to become effective on August 1, 1938. The necessity for the exist- 
ence of the Office of the Historical Adviser became much less when one of its 
most important functions was discontinued by the transfer of the historical 
documents during last year to the National Archives. 

Dr. Hunter Miller, former Historical Adviser of the Department, was by 
the same order named as Editor of the Treaties. He is charged with the 
editing and the compilation of the publication Treattes and Other Interna- 
tional Acts of the United States of America and with the duty of giving advice 
and submitting recommendations to the Secretary on historical and constitu- 
tional questions. 

In his former capacity as Historical Adviser, Dr. Miller completed and put 
in order the files relative to the Constitution and amendments. By his 
intensive scholarship he set up a high editorial standard ® for annotating 
Treaties and Other International Acts of the United States of America. Five 
volumes, which cover the period 1776-1852, have been published. Volume 
VI, covering the years 1852-1856, and Volume VII, covering the period 
1856-1863, are now being prepared.@ The task of bringing this publication 
up to date is a tremendous one. In his new office as Editor of the Treaties 
Dr. Miller will now be free to devote his time to this all-important treaty 
compilation. 


8 Dept. of State Press Releases, Aug. 6, 1938, Vol. XIX, No. 462, p. 96. 

“ See, for example, the final recording of Delaware’s action on the 13th, 14th, and 15th 
amendments (Department of State Press Releases XII, April 18, 1935, p. 228) and the studies 
of the first ten amendments in Connecticut, Georgia, and Massachusetts: Le Duc, Thomas 
E., Connecticut and the First Ten Amendments to the Federal Constitution (Sen. Doc. No. 
96, 75th Cong., Ist Sess.); Bland, Julia M., Georgia and the Federal Constitution (Dept. of 
State Pub. No. 1078); Myers, Denys P., Massachusetts and the First Ten Amendments to 
the Constitution (Sen. Doc. No. 181, 74th Cong., 2nd Sess.). 

& This required the revision and completion by photostatic copies of the treaty files of the 
Department. See, for example, instances of completion by facsimile, Treaties and Other 
International Acts of the United States of America, II, 41, 47, 56, 89, 95, 101, 111, 122, 160, 
268, 338, 429, 455, 591, 613, 661; ITI, 313, 416, 477, 715; IV, 334-35; V, 599, 1065. (Cour- 
tesy of Denys P. Myers, Research Director, World Peace Foundation.) 

& “Progress of the State Department’s Publication Program,” address by Cyril Wynne, 
Chief, Division of Research and Publication, Department of State, Dec. 29, 1938 (Pub. 
1280, Supt. of Docs., Washington, D. C.). 
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It was also announced that the chief of the Division of Research and 
Publication would replace the Historical Adviser as the Department’s repre- 
sentative on the National Historical Publications Commission, and become 
the alternate of the Secretary on the National Archives Council. 

In the shifting of offices, Dr. Carlton Savage, formerly the Assistant His- 
torical Adviser, was designated Assistant to the Counselor of the Department 
of State. His duties will be to handle research studies “in matters relating 
to the formulation and execution of the foreign policies of the Government 
falling within the jurisdiction of the Office of the Counselor, with providing 
the Secretary of State and the Counselor with information pertaining to 
particular aspects of current international questions, with matters pertaining 
to certain historical and Constitutional questions and the ascertainment of 
Presidential electors, and with assisting the Counselor, generally, in the work 
of his Office.” This shift in personnel is a logical one, for the function of the 
research part of the old Office of the Historical Adviser rightfully belongs in 
the office of the Counselor. 

The Office of the Geographer, which was supervised by the Historical 
- Adviser, is put under the supervision of the chief of the Division of Research 
and Publication. 

On August 19, 1938, Secretary Hull announced the creation of the new 
Division of International Communications by Departmental Order No. 
770.4 This new Division will have charge of the international problems 
connected with radio, cable, telegraph and telephone communications, avia- 
tion and shipping. All other Divisions of the Department which previously 
had charge of international communications are to release those functions 
which will be centered in the new Division of International Communi- 
cations. 

The order reads in part: 


The Division will be charged with the initiation of the policy action of 
the Department and with the elaboration and carrying into effect of 
comprehensive and codrdinated programs of activities involved in the 
international aspects of aviation, radio, motion pictures, telegraph, 
cable, and shipping; with assisting in the preparation and interpretation 
of treaties in this field; with the drafting or reviewing of all correspond- 
ence with foreign governments and their missions in this country, 
American Diplomatic and Consular Officers, Government Departments, 
and all other correspondence pertaining to international communications 
activities; with maintenance of liaison with other Government Depart- 
ments and Agencies in international communications matters falling 
within the field of joint interest and authority; and with collaboration 
with foreign missions in. Washington. 


The Division of International Communications will not interfere with the 
internal aspects of problems in communications. They will be entrusted as 
heretofore with the respective departments and agencies provided for by law. 


4 Dept. of State Press Releases, Aug. 20, 1938, Vol. XTX, No. 464, p. 127. 
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This is in keeping with the traditional policy of the Department of not inter- 
fering with the internal aspects of any problems." 

This Division of International Communications wil function under the 
general supervision of Assistant Secretary of State Messersmith, but matters 
pertaining to aviation will be under the supervision of the Counselor of the 
Department of State. The Counselor is also designated as the representa- 
tive of the Department of State on the ee ala Committee on 
Civil International Aviation. 

There are to be four sections within the Division: an Administrative 
Section, an Aviation Section, a Telecommunications Section (radio, cable, 
telegraph and telephone communications), and a Shipping Section. 

Mr. Thomas Burke, former head of the Specialties Division of the Bureau 
of Foreign and Domestic Commerce, has been made Chief and he is to be 
assisted by a staff of experts—all of whom have been trained within the De- 
partment of State, and they will be transferred from the Divisions in which 
they have previously served. 

The announcement by the Secretary of State on August 19, 1938, gave full 
explanation for the establishment of this Division. It was felt that the inter- 
national aspects of problems connected with telecommunications, aviation 
and shipping were being inadequately handled in the political and other pol- 
icy-making divisions of the Department. Therefore a Division was set up 
“to centralize the handling of these phases of our foreign relations and also to 
perform the important function of serving as a codrdinating agency for other 
departments and agencies of the Government as well as for private interests, 
in dealing with the international aspects of these matters.” 

One of the new types of problems to be faced by this Division is that of 
trans-Pacific aviation. The success of English trans-Pacific service depends 
on permission from the United States for the use of the facilities of the 
Hawaiian Islands, while the success of the United States trans-Pacific 
service depends on permission from Britain to be allowed the facilities and 
landing rights in Australia and New Zealand. Here is just one problem 
among many others that will have to be solved by this Division, for it must 
be realized that other countries are likewise greatly interested in Pacific 
aviation. 

A new Division of Accounts was established by Departmental Order No. 
774 issued on September 14, 1938, and the old Bureau of Accounts was 
abolished. This order was not released to the press by the Department. 
Mr. Lawrence C. Frank, who had served as Chief of the Bureau of Accounts, 
. was made Chief of the new Division. The duties of the new Division are 
somewhat expanded over those of the old bureau. 

To make for greater efficiency in the handling of all accounts of the De- 

s “Department of State and American Merchant Marine,” address by George S. Messer- 


smith, Assistant Secretary of State, Sept. 20, 1988 (Pub. 1287, Supt. of Docs., Washington, 
D. C.). 
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partment of State in Washington and in the field, the Division of Accounts is 
charged with ‘‘the improvement and revision of accounting methods and 
procedure and with the formulation of new and revised regulations'to put 
such improvement and revision into effect.” It is the plan of the Division to 
reduce to a minimum accounting methods and procedures of the field offices 
so that the personnel of the Foreign Service can devote more time to the 
many duties which they perform in the interest of United States citizens 
abroad. 

An important function of the Division is the work of preparing budget 
estimates and reporting to the Congress for the Foreign Service Retirement 
and Disability Fund. 

The duties and certain personnel of the transportation section of the Divi- 
sion of Foreign Service Administration have been taken over by the Division. 
The reason for this change is self-evident, for the handling of transportation 
matters of the Department and the Foreign Service belongs in one central 
office. 

The Chief of the present Division of Accounts maintains liaison with the 
General Accounting Office and the Treasury Department concerning ac- 
counts and accounting problems. 

The Division of Controls was established on January 3, 1939, by Depart- 
mental Order No. 778-A, which was not released to the press until February 
18, 1939.. The order abolishes the Office of Arms and Munitions Control 
which was created by Departmental Order No. 626 ¢8 of September 19, 1935, 
and transfers its staff, including Mr. Joseph C. Green, Chief, and Mr. 
Charles W. Yost, Assistant Chief, to the new Division. Mr. Green and 
Mr. Yost’are named Chief and Assistant Chief respectively of the new 
Division. 

The Division embraces the work of the old Office of Arms and Munitions 
Control but at the same time is given increased responsibility and power in 
the field of American neutrality. The direct relationship between the Secre- 
tary of State and the Division is emphasized by this order. Not only does 
the Division advise the Secretary in respect to the problems arising from 
neutrality and in respect to the treaties and international agreements dealing 
with neutrality, but it actually initiates the policy action of the Department 
and supervises the carrying out of such policy. 

Another important function of the Division of Controls is to provide the 
Department of Justice with information and to assist that Department ‘“‘in 
the prosecution of violations of the treaties and statutes relating to the pres- 
ervation of American neutrality, to the control of the international traffic in 
arms, ammunition, and implements of war and other munitions of war, and 


8 The writer acknowledges his indebtedness to Mr. Lawrence C. Frank, Chief of the Divi- 
sion of Accounts. . 

6 Dept. of State Press Releases, Feb. 18, 1939, Vol. XX, No. 490, p. 142, 

88 Itid., Sept. 21, 1985, Vol. XILI, No. 312, p. 211. 
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to other controls established to prevent the involvement of the United States 
in war or to contribute to the national defense of the United States, the ad- 
ministration of which is vested in the Secretary of.State.”’ 

Furthermore, the Division is designated to assist or act for the Secretary of 
State in the fulfillment of his obligations as Chairman and Executive Officer 
of the National Munitions Control Board. It is to maintain liaison with 
other departments and agencies of the Government in respect to matters 
which come under the supervision of the Division of Controls, and to execute 
other duties which may from time to time be placed upon the Division. 

On May 9, 1989, President Franklin D. Roosevelt sent to Congress his 
second reorganization plan ® calling for a re-grouping of governmental bur- 
eaus and agencies among the various executive departments. Among the 
changes recommended is a proposal to consolidate the foreign services of the 
Department of Commerce and Department of Agriculture into the Foreign 
Service of the United States under the direction and supervision of the Secre- 
tary of State. Provision is also made for the transfer of the Foreign Service 
Buildings Commission with its functions to the Department of State. Under 
the Reorganization Act, the President’s reorganization proposals become 
automatically effective within sixty days, unless disapproved by majority 
vote of both the Senate and the House. 

In summary: on May 18, 1937, the office of Counselor was created; on 
May 24, 1937, the Division of the American Republics; on June 16, 1937, the 
Division of European Affairs; on June 17, 1937, an Adviser on International 
Economic Affairs; on July 6, 1987, the Office of Fiscal and Budget Affairs; 
on July 17, 1937, one Adviser on Political Relations; on July 22, 1987, a 
Division of Protocol and a Division of International Conferences’ on August 
16, 1937, another Adviser on Political Relations; on September 28, 1937, a 
Special Assistant to the Secretary; on July 28, 1938, a Division of Cultural 
Relations; on August 1, 1938, an Editor of the Treaties; on August 19, 19388, 
a Division of International Communications; on September 14, 1988, a 


0 Excerpts from President Roosevelt’s message to Congress on May 9, 1939: “By this 
transfer and consolidation there will be a single foreign service in the Department of State, 
but this does not mean that the interests of the commercial and agricultural communities 
are to be neglected, for it is a part of the plan that representatives of the Secretary of Agri- 
culture and the Secretary of Commerce shall be placed on the board of foreign service per- 
sonnel, and that specific investigations relating to commerce and agriculture shall be initiated 
directly by the Secretaries of these two departments, who will receive directly the results of 
investigations in their own fields,” . . . “The plan specifically leaves undisturbed the rela- 
tionships of the Department of Commerce and of the Department of Agriculture with the 
commercial and agricultural communities. What it does do is to consolidate the foreign 
services into one foreign service in the Department of State, where it ought to be, with the 
resulting advantages of economy, efficiency, better functional grouping, elimination of over- 
lapping and duplication of effort, and greater service to our commercial and agricultural 
interests.” . . . “This commission (Foreign Service Buildings Commission) is advisory to 
the administrative work of the Department of State and should no longer have the status of 
an independent establishment.” 
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Division of Accounts; on January 3, 1939, a Division of Controls. These 
significant changes which have taken place between May, 1937, and Febru- 
ary, 1939, have all-been arranged in the interest of administrative efficiency. 

The demands of some of the critics for a permanent policy committee, 
4.€., an ex officio non-partisan group to which the Secretary of State could 
turn for advice, and for a complete elimination of political appointees to 
diplomatic posts, have been disregarded by the present reorganization study. 
Apparently the Department has made a negative reply to the question ‘‘Is 
there justification for a permanent policy committee?” Moreover, it is 
difficult in the American system of government to break the long-standing 
custom of rewarding wealthy contributors to campaign funds by ambassa- 
dorial posts. 

_ It is believed that the major portion of the far-reaching reorganization 
program has been completed. The structure of the Department of State 
has now become modernized to meet the challenges of a world unusually 
filled with confusion, chaos, and conflict. In spite of the fact that the new 
problems and demands in the field of international affairs have necessitated 
- some expansion in the Department of State, it still remains a small, compact, 
and inexpensive body.*® 

Peace is of vital concern to all Americans, and it is the feeling of the Gov- 
ernment that the best guarantee of peace is an absolutely first-class Depart- 
ment of State and an efficient Foreign Service. As Assistant Secretary of 
State Messersmith has aptly said: “‘ We feel that we are already in heavy seas 
and that as we may be heading into heavier the Department wishes to be in a 
position to have the Ship of State breast the storms with the most effective 
organization possible.” 

70 The appropriation for the fiscal year 1939 is $15,686,350.00, a reduction of $990,052.20 


from the appropriation for 1988. Cf. The Budget of the United States Government for the 
Fiscal Year ending June 30, 1940, p. A 64 (U. 8. Govt. Printing Office, Washington, D. C.). 
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ANTARCTIC SECTORS 


The partition of Antarctica proceeds apace. So far the United States 
seems to have made no positive claim to any portion of that vast area which * 
has become known to a large extent by the discoveries of Americans, begin- 
ning in 1820. Palmer Land and Wilkes Land are accepted names upon the 
map which bear witness to these early landfalls. No claim to Antarctic 
territory by the United States was ever made upon the basis of these discov-= 
eries. Of late years the expeditions of Byrd and, even more recently, of 
Ellsworth, have resulted in vast extensions to the scientific knowledge of 
Antarctica. In the meanwhile the sector theory of territorial possession has 
come into being—a doctrine with which the Unite States has.shown little 
sympathy. Antarctic exploration -has long” been engaged in under many 
flags, Ar American, British, French, Russian, Japanese, Belgian, Swedish, Nor- 
wegian, and German. 

The concrete results are to be seen in the adoption of the sectar principle by 
the British, which established the Falkland Islands Deperidencies by Order 
in Council of March 26, 1917, comprising all lands to the South Pole between 
20° and-80%-longitude west from Greenwich. By an Order in Council of 
July 3¢ 30,1923, Gee oes as the Ross Dependency was set up with its 
administration allocated to New Zealand. This sector comprises Antarctica 
south of the 60th parallel between 150° west and 160° east longitude. Thus 

+ Palmer Land and Wilkes Land, to which the United States forbote to make 
any claims, both lie within British sectors. 

Basing is claim upon the alleged landfall of D’Urville in 1840 (one day 
after Wilkes saw the Antarctic Continent) and apparently with no additional 
claims based upon discovery, France, by a decree of November, 1927, laid 
claim to Adélie Land upon the continent and to the islands of St. Paul, 
Amsterdam, Kerguelen and Crozet. All were placed under the wdministra- 
tion of the Governor General of Madagascar. The claim of France to 
Adélie-Land was specifically recognized by Great Britain in claiming sover- 
eignty over the large sector assigned to Australia, lying between the 45th 
and 160th degrees of east longitude “comprising all the islands and territories 
other than Adélie Land.” That there is no contest between Great Britain 
and France in these regions is further shown by the agreement of October 
25, 1938, between these two Powers regarding aérial navigation in the Ant- 
_arctic.- By these three sectors Great Britain; therefore, lays claim to almost 

_éwo-thirds of the entire Antarctic area. 

The eastern sector between the Falkland Islands Dependencies and the 
Australian sector has now been claimed by Norway. By an Order in Council 
of January 14, 1939, “that part of the mainland coast in the Antarctic ex- 
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tending from the limits of the Falkland Islands Dependencies in the west 
(the boundary of Coats Land) [longitude 20 20° west] to the limits of the Aus- 
tralian Antarctic Dependency in the east (45° east longitude) with the land 


n lying wi within t this coast and the environing sea, shall be brought under Nor- 
_wegian sovereignty.” This is not the first assertion of territorial claims by 


ee 


Norway in Antarctica. In January, 1928, sovereignty was asserted over 


í Bouyet Island (in latitude 54° south and longitude 3° east), and by a similar 


order Peter I Island (in Jatitude 68° 50’ south and longitude 90° 35’ west) 
was claimed in 1931. The object of these acquisitions was declared by the 
Norwegian Government “‘to give the Norwegian whalingvindustry i in that 
region points of support and to guard it against possible encroachment on the 
part of foreign Powers.” It is to be observed that one of the reasons alleged 
for the adoption of the sector principle-by.Great Britain was the preservation 


of the whaling x@gources, and further that Norway until recently was opposed 


to the sector principle both in the Arctic and Antarctic. 
The immediate foundation of the Norwegian assertion of sovereignty over 


pea pme end 


+e e sem 


‘many Norwegian exploring ve from 1929 to 1937, largely under the 
direction of Lars Çhristensen, all in a chain begun by. Amundsen. Making 
no claim to territory within the announced boundaries of the British sectors 
under its promise to Great Britain in 1929, Norway asserts its sovereignty 
“over that land which until now has lain unclaimed and whioh none but 


” Norwegians have mapped and claimed.” 


Since the announcement of the Norwegian claim Geay has entered 
upon the scene. As yet no official text of any decree of the Reich has been 
obtainable, but press € dispatches from Berlin dated April 12, 1989, intimate 
that Germany will make a claim. to an area within the confines of the Nor- 
wegian sector based upon the. discoveries and mappings of the Germail ex- 
pedition under Captain Ritscher which was dispatched in order ‘‘to secure a 


German sphere of interestin polar zones most important for whaling.” Itis 


territory between longitude, 4° 50’ west and 16° 30’ “east, southward from 
latitude 72°. It may be assumed therefore that the “German claim will be 
for a sector comprised between these lines, lying well-within-the boundaries 
of the Norwegian claim of. last January. 

Whatever may be the outcome of thege conflicting Norwegian ma German 
claims, there remains as yet yne clainiéd the sector on the west between the 
British sectors, lying between longitude 80° west and 150° west. Peter I 
Island, now claimed by Norway, lies within these lines of longitude, and 
there are other islands discovered by Russians but apparently not claimed by 
Russia. Itis preéminently (but not exclusively) the area of recent American 
exploring expeditions, not only those of Byrd but of Ellsworth. 

It is true that American policy: has-been averse to making territorial claims 
in the Antarctic based upon discovery and has insisted that good territorial 
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title requires-effectiye occupation. As was said by Mr. Hughes, Secretary of 
State, May 13, 1924, in a passage often quoted: 

It is the opinion of the Department that the discovery-of-lands_un- 
known to civilization, even when coupled with a formal taking.of-pos- 
session, does not support a-valid-claim 6f ‘sovereignty unless the dis- 
covery is followed by an actual settlement ofthe discovered country. 

But since this assertion of the dor trine of effective occupation i in the sense 
of the Berlin Congo General of 1885, the question as to the criteria of 
territorial title over x lands not_suscepitibleof. hu human habitation has been 
much discussed, and the. Tigidity- of.the‘rulérelaxed. Certainly the trend 
away from the strict adherence of the principle of the Congo Act has been 
quite obvious, and the Eastern d decision is evidence of this trend. 
Antarctica might possibly. have been internationalized and a system of inter- 
national.administration set up for the conservation of the marine and other 
resources of that area. But that time is long past. [Whatever may be the 
economic and strategic factors ultimately to be disclosed, the adoption of the 

~“sector principle may assist greatly in the regulation and preservation of the 

` whale industries.) ‘The United States has shown its interest in this matter 
by its ratification of the temporary treaty for the regulation of whaling. 
One may assert that the sector principle as applied at least to Antarctica | is 
now a part of the accepted international legal order. 

Upon the basis of the work of Byrd and Ellsworth, it is to be hoped that 
the current rumors are correct, namely, that the United ted States_will-assert its 
claim. to sovereignty. over the entire sector lying between the Falkland Is- 
lands Dependencies sector and the Ross sector. Whether the claim is made 
by the President (for which there is ample precedent) or by a joint resolution 
of Congress is, after all, not a matter of international law, but of constitu- 
tional theory and practice. But time is an important factor On the basis 
of scientific achievement and an interest at least comparable with those of the 
Powers now having sector possessions, a claim to an American sector would 

be justified. It would probably be recognized as valid by other Powers. 

= Jd: REEVES / 


AGREEMENT OVER CANTON AND ENDERBURY ISLANDS 


De minimis non curat lex is an ancient maxim of the law, but during the 
processes of history what were once minima cease to be “unconsidered 
trifles” and the ‘‘snapper-up” appears in the offing. What was rejected by 
the builders may become the chief cornerstone of the temple of Transporta- 
tion, stream-lined in the new style. What were once, if shown at all, in- 
distinguishable from fly-specks upon the map may emerge as of vast impor- 
tance in permitting man to move quickly from one hemisphere to another. 
They cease to be of no value when they come to serve as stepping stones 
and resting places necessary for the successful operation of air clippers 
over the vast expanses of the Pacific. The fundamental considerations 
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which led to the doctrines of international law governing the original acquisi- 
tion of territory are then to be reéxamined in the light of new elements of 
value which modern invention and changed ways of life have brought into 
being. l 
Considerations such as these come to mind as one reads the terms of the 
recent agreement effected by identic notes between the United States and 
Great Britain of April 6, 1939, which, omitting the formal parts, is as follows: 


1. The Government of the United States and the Government of 
the United Kingdom, without prejudice to their respective claims to 
een and Enderbury Islands, agree to a joint control over these 
islands. l 

2. The islands shall, during the period of joint control, be adminis- 
tered by a United States and a British official appointed by their respec- 
tive Governments. The manner in which these two officials shall exer- 
cise the powers of administration reserved to them under this paragraph 
shall be determined by the two Governments in consultation as occasion 
may require. 

3. The islands shall, during the period of joint control, be subject to 
a special joint ad hoc régime the details of which shall be determined by 
the two Governments in consultation from time to time. 

4. The islands shall be available for communications and for use as 
airports for international aviation, but only civil aviation companies 
incorporated in the United States of America or in any part of the British 
Commonwealth of Nations shall be permitted to use them for the pur- 
pose of scheduled air services. 

5. The use. of any part of either of the islands or their territorial 
waters for aviation purposes, except as herein agreed upon, or for any 
other purpose, shall be the subject of agreement between the two 
Governments. 

6. An airport may be constructed and operated on Canton Island by 
an American company or companies, satisfactory to the United States 
Government, which, in return for an agreed fee, shall provide facilities 
for British aircraft and British civil aviation companies equal to those 
enjoyed by United States aircraft and by such American company or 
companies. In case of dispute as to fees, or the conditions of use by 
British aircraft or by British civil aviation companies, the matter shall 
be settled by arbitration. 

7. The joint control hereby set up shall have a duration of fifty years 
from this day’s date. If no agreement to the contrary is reached before 
the expiration of that period the joint control shall continue thereafter 
until such time as it may be modified or terminated by the mutual 
consent of the two Governments. 


This important arrangement is the outcome of the action taken by the 
United States through the executive order of the President of March 3, 1938, 
by which Canton and Enderbury Islands were placed under the adminis- 
trative control of the Secretary of the Interior, as follows: 

By virtue of and pursuant to the authority vested in me as President 


of the United States, it is ordered that Canton Island, an atoll of coral 
formation, 50 to 600 yards wide and surrounding a lagoon about nine 
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miles long, which is located in the Pacific Ocean approximately in Lat. 2 
degrees 49 minutes 8. and Long. 171 degrees 43 minutes W. from Green- 
wich; also Enderbury Island, 2.5 miles long and one mile wide, located 
in the Pacific Ocean approximately in Lat. 3 degrees 07 minutes N. and 
Long. 171 degrees 03 minutes W. from Greenwich, be, and are hereby 
reserved, set aside and placed under the control and jurisdiction of the 
Secretary of the Interior for administration purposes. 
KLIN D. ROOSEVELT 
March 3, 1988 


What is the basis for the claim here made to two islands in the Pacific 
which appear upon the maps pretty generally as members of the Phoenix 
Island group, a group claimed by Great Britain since 1892? Of the Phoenix 
Group, McKean, Gardner, and Hull Islands were discovered by American 
whalers. These, together with Phoenix, Enderbury and Canton (or Mary) 
Islands—all in the same group—have names of American origin and were 
for the first time accurately mapped by Americans, principally by Wilkes 
between 1838 and 1842.! 

The importance of guano as a commercial asset led to the Act of 1856, as a 
result of which the laws of the United States were extended over about one 
hundred islands, rocks and keys in the Caribbean and the Pacific. The 
phrasing of this Actis peculiar. It does not necessarily involve the assertion 
of the sovereignty of the United States over the islands brought within its 
jurisdiction, although in some instances sovereignty has been asserted. In 
others it has apparently not been raised or insisted upon. In this respect 
the Act is not unlike those acts of Congress implementing the various treaties 
providing for extraterritorial jurisdiction. On the other hand, such islands 
must be terra nullius: “not within the lawful jurisdiction of any other govern- 
ment and not occupied by the citizens of any other government.” In order 
that the jurisdiction of the United States be extended over an island as 
described there must have been a “discovery,” not of the island (it might 
have been discovered long before), but a discovery by a citizen of the United 
States of a “deposit of guano” upon such an “island, rock or key.” The 
citizen of the United States must then take “peaceable possession of it,” 
and ‘‘occupy the same.” Next the citizen must file with the Department of 
State a verified statement of his “discovery, occupation and possession”’ 
and a bond for the proper operation of his claim. The statute placed upon 
the “discoverer” of the guano deposit the burden of proving that the island 
of his guano discovery was not in the possession or occupation of any other 
government or of its citizens. 

Nothing in the statute explicitly authorized the President to make procla- 
mation of acquisitions of such islands. The practice was, introduced of 
certification by the Secretary of State, and apparently this has been consist- 
ently followed and interpreted as the act of the President. The familiar 


1 See 8. W. Boggs, ‘American Contributions to Geographical Knowledge of the Central 
Pacific,” Geographical Review, XX VII, 177-192 (April, 1988). 
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case of Jones v. the United States (137 U. S. 202, 1890) abundantly shows the 
finality of the executive action, so far as the extending.of the laws of the 
United States is concerned. The purpose of the entire Act was to regularize 
and to bring the guano industry under the laws of the United States, and 
that alone, where it was operating in the type of islands as the statute 
described. While the President was authorised to use the forces of the 
United States to protect “the rights of the discoverer, or of his widow, heir, 
executor, administrator or assigns,” there was no necessary imputation of ' 
soverelgnty—something to be lost only by treaty or Congressional action, or 
perhaps by executive abandonment—for the Act concludes very significantly 
with the caution that ‘‘nothing in this chapter contained shall be construed 
as obliging the United States to retain possession of the islands, rocks or 
keys after the guano shall have been removed from the same.” 

Many items have been stricken from the list of the Secretary of the 
Treasury on the ground of abandonment by the claimants. Others have 
been admitted as within the jurisdiction of another state (e.g., Alta Vela to 
Santo Domingo) or by treaty (e¢.g., Bird Island to Venezuela). Over others 
there have been diplomatic controversies, as over Christmas, Fanning and 
Penrhyn Islands which appear upon the maps as British. The limited 
scope of the Act of 1856 is fully shown by its text, its operation and its 
interpretation by the courts, and by the Departments of State, Treasury and 
Justice for many years. 

The original foundation of the claims of the United States to Canton aa 
Enderbury Islands rests upon the assertion of jurisdiction over them under 
the Act of 1856. Enderbury Island was proclaimed as under the laws of the 
United States in 1859. Canton, otherwise known as Mary Island (the name 
by which it is listed among the Phoenix Island group as claimed by Great 
Britain), was likewise possessed in 1860. - 

It may be assumed that the action of the British Government first by 
“annexing” and then by incorporating Canton or Mary Island and Ender- 
bury Island within the Phoenix Island group for purposes of administration, 
was based upon the alleged abandonment by the earlier occupant,—a de facto 
abandonment because over a long period there had been in neither of the 
islands any sign of activity, commercial or governmental. The situation 
presented thus resembled that of Fanning Island, “annexed” by Great Brit- 
ain in 1888, the United States apparently abandoning its claim. 

The method of acquisition of territory by the United States in the form of 
unoccupied islands is, however, not limited by the Guano Act of 1856. 
There are abundant precedents for acquisition by executive act and these 
have usually been ratified by some form of Congressional legislation. For- 
mal possession of Midway Islands was taken by Captain Reynolds of the 
U.8.8. Lackawanna in 1867. Congress afterwards. made appropriations 

. for its improvement for naval purposes. By an executive order of President 
Theodore Roosevelt, January 20, 1908, public lands upon these islands were 


t 
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placed under the “jurisdiction and control of the Navy Department.” Pos- 
session of Wake Island was taken by Commander Taussig of the U.S.S. 
Benningion in 1899. Apparently there has never been any confirmatory 
action by Congress of this action, but there has never been any challenge 
to the title of the United States. By an executive order of December 29, 
1934, President Roosevelt placed Wake Island “under the control and juris- 
diction of the Secretary of the Navy for administrative purposes,” pursuant 
to authority under the Acts of Congress to set aside lands for public purposes 
(Title 43 U. S. Code, Sections 141 and 142) “and as President of the United 
States.” By an executive order of May 13, 1936, similar action was taken 
with respect to Jarvis, Howland and Baker Islands, all of which were origi- 
nally possessed under the Guano Act of 1856, placing them under the juris- 
diction, not of the Secretary of the Navy, but of the Secretary of the In- 
terior. Following the order, four men were placed upon each island to serve 
as “permanent population.” The order of March 3, 1938, similarly placing 
Canton and Enderbury Islands under the administration of the Secretary of 
the Interior, did not recite legislative authority for the action, for which 
there are obvious precedents. Both of these executive orders have been 
further ratified by Congress in the Second Deficiency Act of June 25, 1938. 
To complete the record, it should be noted that there are bills pending in 
Congress to extend the jurisdiction of the United States District Court for 
Hawaii over Midway, Wake, Johnston, Sand, Kure, Baker, Howland, Jarvis, 
Canton and Enderbury Islands. 

Particular attention was drawn to Canton and Enderbury Islands when 
it was announced that these islets were among the few places upon the 
earth for favorable observations of the total solar eclipse of June 8, 1937. 
The American eclipse expedition, a joint undertaking of the United States 
Navy and the National Geographic Society, had planned to make Ender- 
bury Island its base of operations, but finding no anchorage there the scene 
was shifted to Canton Island less than 50 miles distant. The United States 
flag was raised over Canton Island. Shortly afterwards H.M.S8. Wellington 
arrived bearing an eclipse expedition from New Zealand. There seems to 
have been no dispute between them over rights to Canton Island. Following 
the executive order of March 3, 1988, and as had been done with reference 
to Howland, Jarvis, and Baker Islands, permanent occupation became com- 
plete by the settlement upon Canton Island of some Hawaiians as ‘‘ perma- 
nent residents,” and Pan American Airways made extensive surveys for 
aviation purposes. 

The position of the United States thus becomes clear. Canton and 
Enderbury Islands were originally possessed under the Guano Act of 1856. 
Work in removing guano was discontinued by the American holders. In 
the eighties of the last century the guano deposits on both islands were 
worked by a London company. In a few years the London company 
ceased operations. Both islands were annexed by the British, but Canton 
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Island was never settled with population. The eclipse expeditions found it 
uninhabited. Enderbury Island is said to have had a small population since 
it became a member of the Phoenix group. 

To what extent has there been abandonment by the United States? To 
what extent abandonment by the British? Or, if not abandonment, was 
there failure to institute or to maintain those administrative activities 
which are the badges of sovereign possession? And just what indicia are 
necessary to preserve title as against abandonment in the case of a small 
island incapable of sustaining human life, once valuable for its guano de- 
posits, then becoming worthless, only to become again of value for purposes 
undreamt of until very recently? 

The agreement with Great Britain is a sensible arrangement. Progress 
in commercial aviation might have been hindered by bickering over questions 
of title. The agreement provides for joint uses for purposes of aviation. 
If not designed solely to advance commercial or civil aviation, the agreement 
certainly stresses it, limiting the use for such purposes to British and Ameri- 
can companies. Joint control for 50 years is set up and there is no prejudice 
to the territorial claims of either country. The experience of the United 
States with joint control and joint occupation has not been wholly satis- 
factory, as witness Oregon, 1818-1846, and Samoa, 1889-1899. Canton and 
Enderbury Islands having value for one purpose only, the present agreement 
is ad hoc and encourages their use for that purpose. Logical and strained 
arguments over “‘sovereignty” would have served no good purpose. This 
arrangement becomes of even greater interest now that it has been ac- 
claimed by President Roosevelt, June 8, in his toast to His Majesty George 
VI, as a symbol of international understanding: 


If this illustration of the use of methods of peace, divorced from ag- 

gression, could only be universally followed, relations between all 

. countries would rest upon a sure foundation, and men and women every- 

a could once more look upon a happy, & prosperous and a peaceful 
world. l 
J. $. REVES 


THE JAPANESE IN KULANGSU 


After Japanese terrorism in China during nearly two years of unsuccessful 
warfare, the landing of Japanese forces at the International Settlement of 
Kulangsu Island in the harbor of Amoy is not surprising. On the night of 
May 11 last 150 Japanese troops were landed in the Settlement, blockaded 
the Settlement by placing guards on all the jetties, and made numerous 
arrests in the Settlement. The excuse given to the press was the killing on 
the day before of a Chinese member of some organization which was co- 
operating with the Japanese, although this is admittedly the only disturbance 
which has occurred and is presumably the result of inflamed feeling aroused 
by the Japanese invasion. Coincidently the Japanese made certain demands 
as to the administration of the Settlement. These demands, as presented 
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through the Japanese Consul General at Amoy, were, according to reports, 
that effective steps be taken to suppress anti-Japanese activities, that the 
superintendent of police and secretary of the Municipal Council be replaced 
by Japanese, that the right of suffrage and election to the Municipal Council 
be extended to Formosans, and that the Chinese councilors be appointed by 
the Japanese puppet government. If acceded to, these demands would place 
Japan in control of the Settlement, which undoubtedly was the real objective 
of the forceful landing. The Municipal Council, however, refused to yield to 
the Japanese pressure, which included interference with the food supply from 
the mainland, although it made a real effort to obtain coöperation in police 
measures. l 

A few days later the Japanese withdrew all their marines except 42, and 
the next day American, British and French warships landed 42 marines each 
to match the remaining Japanese. Notwithstanding the announced purpose 
of protection of their respective nationals in the event of serious disorders, 
undoubtedly the object of the joint forces was to prevent the seigure of the 
Settlement by the Japanese. 

On the same day, May 17, Ambassador Grew delivered an American aide- 
mémotre denying the somewhat similar demands of the Japanese as to the 
International Settlement at Shanghai. Secretary Hull linked the steps 
taken at Kulangsu with the aide-mémoire and made clear that both concerned 
the status of International Settlements in China which had been challenged 
by Japan. At Kulangsu the foreign interests are relatively slight, but the 
game principles are involved. l 

The legal situation is somewhat complicated owing to the fact that foreign 
Powers have obtained special treaty rights and privileges for their nationals 
in China, collectively known as extraterritorial rights. These foreign rights 
and interests go back to the treaties of the 1840’s and 1850’s by which certain 
ports of the Empire were opened to foreign nationals. Under these treaties 
they are allowed to reside, trade, own and lease property, and if they get 
in trouble their disputes are settled not in Chinese courts but in the courts 
of the defendant, presided over by the consul of his country. The Port of 
Amoy, in which the Island of Kulangsu is located, was one of those ports 
opened to foreign residents. In some of the open ports it seems to have been 
the custom of foreigners to settle together in one district or area called a 
‘“‘Concession”’ or “International Settlement”, and to seek a municipal gov- 
ernment of their own under special arrangements with the Government of 
China, although they might live elsewhere if they wished. ‘These agree- 
ments were generally called Land Regulations and were signed by the local 
Chinese authorities and the consular officers, and approved by the Ministers 
of the foreign Powers and the Chinese Government.? 

1 The legal basis of these International Settlements may be the Chefoo Convention of 


Sept. 13, 1876, between China and Great Britain, which provided in Art. 2 that in all treaty 
ports, whether opened by earlier or later agreement, where no settlement area has been 
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As early as 1877 agitation began among the foreign residents of Kulangsu 
for the establishment of an International Settlement comprising the whole 
island of about one and one-half square miles. The plan, however, did not 
materialize until January 10, 1902, when the Land Regulations and the Bye- 
laws were agreed upon and signed by the local Chinese authorities and the 
consuls at Amoy of the United States, Great Britain, Germany, Japan, 
France, Spain, Denmark, Holland, Switzerland and Norway. This agree- 
ment was forwarded to the diplomatic representatives at Peking and was 
approved by them and the Chinese Government in 1908. 

This agreement set up a municipal organization under the control of a 
Municipal Council consisting of ‘five or six persons” elected periodically by 
ballot of qualified voters of the Settlement, plus a Chinese representative 
appointed by the Taotai. After Chinese agitation for increased representa- 
tion on the Council, the parties agreed in 1919 that China should have two 
members, and subsequently, in 1926, that she should have three members. 
There are five foreign representatives distributed among the largest number 
of rate-payers in the Settlement, namely, Britain, 30 rate-payers, one mem- 
ber; United States, 20 rate-payers, one member; Japan, 18 rate-payers, two 
members, &c. Japan has the largest representation in proportion to rate- 
payers.? 

Amendments of the Land Regulations must be agreed upon by the foreign 
consuls and the local Chinese authorities, subject to confirmation by the 
Ministers of foreign Powers and the Chinese Government at Peking. This 
appears to be the only method by which the Japanese can legally obtain a 
change in the Land Regulations to satisfy some of their demands. 

It will be observed that the authority for establishing the International 
Settlement derives directly from the central Chinese Government in agree- 


defined, it will be the duty of the British Consul, acting in concert with his colleagues, the 
consuls of other Powers, to come to an understanding with the local authorities regarding the 
definition of the foreign settlement areas. The United States and probably other countries 
have the advantage of this convention by virtue of the most-favored-nation clause. See the 
treaties of 1844, 1858, 1868, 1880 and 1903 between the United States and China. 

t The preamble of the Land Regulations states the legal basis of the Settlement and gives 
a summary of the municipal functions delegated, as follows: 


“China establishes Kulangsu as a Settlement in order that due provision may be made for 
eee roads and jetties and keeping them and existing aa and ee in repair, for 


cleansing, lighting, watering and draining the Settlement, establishing and maintaining 
police force thereon, sanitary regulations, paying wages and salaries of persons 
employed in any Munici ffice or capacity and for raising the necessary funds for any of 
the purposes aforesaid, the following tions are hereby drafted and submitted to the 


Chinese Foreign Office for OA with the Foreign Ministers and subsequent confirma~ 
tion by Imperial Reseript.”’ 

The body of the Land Regulations sets forth the boundaries of the Settlement and provides 
for the annual meeting, the qualifications of voters, the number and qualifications of Coun- 
cillors, the powers of the Council, and other machinery for carrying out the purposes men- 
tioned in the preamble. China reserves the right to collect the land taxes and to establish a 
Mixed Court like that at Shanghai. 
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ment with the representatives of the foreign Powers at Peking. It amounts 
_ toa delegation by the Chinese Government of limited administrative powers, 
but the Settlement is not foreign territory and the ultimate sovereignty rests 
in China. Among other things, she retains the right to collect the land 
taxes to be handed over to the Council as a contribution toward expenses, as 
well as the right to handle all cases in which Chinese are defendants. The 
enforcement of the administrative orders of the Settlement must be through 
the consular courts on the basis of extraterritorial rights. | 

To take the strongest hypothesis, that war exists between Japan and 
China’ and that Japan has the rights of a military occupant in the Port of 
Amoy, query, has she a right to seize by force the International Settlement 
and to demand administrative control? The question is one of some 
difficulty. It boils down to whether a military occupant is bound to respect 
the treaty mghts of third Powers in the occupied territory. To say the 
least, the military occupant is probably supreme in all things relating to the 
maintenance of his position and the safety of hisforces. If the Settlement is 
a hazard to these, action to remove it may be justified. However, such 
action is not that of a conqueror but that of a temporary occupant who 
gains no permanent rights in the territory until the conquest is complete or 
fixed by a treaty of peace. On this narrow basis the Japanese forces may 
perhaps explain the Kulangsu landing if the place is a military menace, as 
they assert is the case, but Japan as a temporary occupant can claim no 
permanent change of status quo by the act. 

But there are broader questions of international right at issue in China. 
By the Nine Power Treaty of 1922, Japan, in conjunction with other Powers, 
including China, agreed specifically: 

(1) To respect the sovereignty, the independence, and the territorial 
and administrative integrity of China; . . 

(4) To refrain from taking advantage of conditions in China in order 
to seek special rights or privileges which would abridge the rights of 


subjects or citizens of friendly states, and from countenancing action 
inimical to the security of such states. 


In the Land Regulations, Japan for herself and jointly with other Powers 
has recognized the international status of Kulangsu in which each Power 
participates according to the stipulations in the agreement. ‘Thus in the 
treaty and the regulations independent action is supplanted by international 
coöperation. It seems clear that Japan cannot rightfully claim the un- 
restricted right of a military occupant which she has thus foresworn to 
exercise in China, and by the same token that she cannot rightfully take the 
law into her own hands in Kulangsu and obtain thereby any permanent 
advantage or status by the use of force. To do so would be to obtain the 
benefit of her own wrong—the disregard of her own pledges. 

As to landing troops in an emergency for the protection of nationals in 


3 See editorial in this Journwan, Vol. 32 (1938), p. 314. 
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Kulangsu, 1t would seem that any nation, whether or not a party to the Nine 
Power Treaty’ or Settlement agreement, would have this right under the 
general law and practice of nations, but that one nation has no superior rights 
in this respect above another. The Land Regulations do not cover the ques- 
tion of enforcing public order except through the Settlement police under 
control of the Council. 

As to a change in the control of the administration of the Settlement, this 
is governed by the provision above cited for the amendment of the Land 
Regulations in agreement with all of the parties thereto. This appears to be 
the only method by which the Japanese can properly obtain fundamental 
modifications in the present administration of Kulangsu. 

L. H. WooLsry 


CONCERNING THE NAVEMAR 


The vicissitudes of the Spanish steamship Navemar between the libel of thẹ 
vessel on December 7, 1936, and its final release in April, 1989, have not pro- 
duced a cause célèbre; but they have done more than furnish a, choice bone 
of contention for certain proctors in admiralty, for they have inspired a series 
of adjudications resulting in some interesting and important judicial con- 
clusions.! The relevant facts as stated by Judge Augustus N. Hand in the 
judgment of the Circuit Court of Appeals, Second Circuit, on March 6, 1939, 
are given below.? 


1 See The Navemar, 17 F. Supp. 495, 647, 18 F. Supp. 153, 90 F. (2d) 673; Compañía 
Española de Navegación Maritima v. The Navemar (certiori granted), 302 U. 8. 669; same 
case, 303 U. S. 68, this JOURNAL, VoL 32 (1938), p. 381. The Navemar, 24 F. Supp. 495, 
102 F. (2d) 444. - See also New York Times, April 23, 1989, p. 22. 

2‘'The libellant, a Spanish corporation, filed a possessory libel against the steamship 
Navemar in rem, and against five members of the crew of that vessel in personam, alleging 
that libellant had been wrongfully deprived of possession of the vessel by those members of 
her crew. A decree by default was entered on December 14, 1936. The Consul General 
of Spain in New York sought on behalf of the Spanish Ambassador to open the default 
and vacate the decree and filed a suggestion alleging that the court had no jurisdiction 
because the Navemar was the property of the Republic of Spain by virtue of a decree of 
attachment appropriating the vessel to the public use and was then in the possession of the 
Spanish Government, and asking that the court direct delivery of her to the Spanish Consul 
General of New York. 

‘The District Court ‘allowed a full hearing upon the suggestion and upon reply affidavita 
submitted by libellant in the course of which there was opportunity for the parties to present 
proof of all the relevant facts.’ Compañía Española v. Navemar, 303 U. B. 68, 72, 58 S.Ct. 
432, 434, 82 L. Ed. 667. The court found that the Navemar was never in the possession of 
the Spanish Government prior to her seizure by the five members of her crew in New York 
Harbor and likewise that she was not a vessel in the public service of Spain and accordingly 
denied the petition to intervene. Upon the appeal, we reversed its order and held that the 
suggestion of the Ambassador was binding on the court and that the evidence had established 
a possession of the Navemar by the Spanish Government which rendered her immune from 
seixure in the possessory action. The Navemar, 2 Cir., 90 F. 2d 673. The Supreme Court” 
granted a writ of certiorari, reversed the order of this court and affirmed the order and find- 
ings of the District Court holding that possession of the Navemar was not in the Spanish 
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In this case the Spanish Government, in endeavoring to intervene as it did 
by its Ambassador at Washington, acting through the agency of the Consul 
General at New York, and without the aid of the Department of State,? 
sought in reality to do two things with respect to a Spanish merchant vessel 
that had been libeled and awarded by default decree to the libellant. The 
first was to secure judicial recognition of the claim that the ship was a public 
vessel and entitled as such to immunity from the local jurisdiction. The 
second was to gain judicial respect for the Spanish governmental title (ac- 
quired before the ship had reached American waters) and right to possession 
of the vessel.‘ 

With respect to the first contention, the District Court concluded that the 
Spanish Government did not appear to have such possession as was deemed 
necessary to establish such a connection between that government and the 
ship as was requisite in order to sustain the contention that it should be dealt 
with as a public vessel entitled to the immunity to be accorded one.6 With 
this conclusion, which was not shared by the Circuit Court of Appeals,’ the 
Supreme Court of the United States seemingly agreed. Declared that tri- 
bunal in this connection: 


Government, but permitted the Ambassador to intervene for the purpose of asserting the 
Spanish Government’s ownership and right to possession of the vessel. The Navemar, 303 
U. S. 68, 58 S. Ct. 432, 436, 82 L. Ed. 667. 

“Thereafter, in conformity with the decision of the Supreme Court, the Spanish Am- 
bassador filed a new intervening petition in which he alleged that by virtue of a decree 
promulgated by the President of the Republic of Spain, ownership and the right to possession 
of the Navemar was vested in that Republic. The libellant filed an answer denying the alle- 
gations of this petition. The issues thus raised came to trial both upon the evidence taken 
on the former hearing and upon additional proofs adduced at the new trial” (102 F. 2d 
444, 445-446.) l 

- 3“ Meanwhile the Department of State had refused to act upon the Spanish Government’s 
claim of possession and ownership of the Navemar, had declined to honor the request of the 
Ambassador that representations be made in the pending suit by the Attorney General of 
the United States in behalf of the Spanish Government, and had advised the Ambassador 
that his Government was entitled ‘to appear directly before the court in a case of this char- 
acter.’ . . . The Department of State having declined to act, the want of admiralty jurisdic- 
tion because of the alleged public status of the vessel and the right of the Spanish Govern- 
ment to demand possession of the vessel as owner if it so elected, were appropriate subjects 
for judicial inquiry upon proof of the matters alleged.” (Compañía Española v. Navemar, 
303 U. S. 68, 71, 75.) 

‘ As the Supreme Court pointed out, in certain earlier cases (Hx parte Muir, 254 U. 8. 522, 
and The Pesaro, 19 Fed. Cas. No. 11,199) the ambassador of the intervening government had 
challenged the jurisdiction of the court, ‘but did not place himself or his government in the 
attitude of a suitor. Here the application as construed by the trial court was for permission 
to intervene as a claimant. We think the applicant should be permitted to occupy that 
position if so advised.” (Id., 76.) ’ See The Navemar, 18 F. Supp. 153, 157. 

6 The Navemar, 90 F. (2d) 673, 677, where it was said: “ Having dedicated the vessel to the 
public service by subjecting it to ite control, the Spanish Government must be regarded as at 
least in constructive possession of her which, for purposes of immunity, is as efficacious as 
actual possession asserted through the government’s own officers.” 


532 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The District Court concluded, rightly we think, that the evidence at 
hand did not support the claim of the suggestion that the Navemar had 
been in the possession of the Spanish Government. The decree of at- 
tachment, without more, did not operate to change the possession 
which, before the decree, was admittedly in petitioner. To accomplish 
that result, sincé the decree was in invitum, actual possession by some 
act of physical dominion or control in behalf of the Spanish Government, 
was needful, The Davis, 10 Wall. 15, 21; Long v. The Tampico, 16 Fed. 
491, 493, 494; The Attuahia, supra; The Carlo Poma, 259 Fed. 369, 370, 
reversed on other grounds, 255 U. S. 219, or at least some recognition on 
the part of the ship’s officers that they were controlling the vessel and 
crew in behalf of their government. Both were lacking, as was support 
for any contention that the vessel was in fact employed in public service. 
See Long v. The Tampico, supra, 498, 494; cf. Berizzi Bros. Co. v. ‘The 
Pesaro, supra. 

The District Court rightly declined to treat the suggestion as con- 
clusive or sufficient as proof to require the court to relinquish its 
jurisdiction.’ 


It is significant that the Supreme Court here acknowledged that recogni- 
tion on the part of the ship’s officers that they were controlling the vessel 
and crew in behalf of their government might have sufficed (had such a 
condition been judicially acknowledged to have existed in consequence of the 
evidence adduced) to create such a connection between the vessel and that 
government or the state which it professed to represent, as to warrant the 
inference that the ship was a public vessel and entitled to the immunities of 
such a craft.. The court did, however, make it clear that the filed suggestion, 
as to the status of a vessel, though sufficient as a statement of the conten- 
tions made, is not proof of its allegations. To quote the words of Mr. Jus- 
tice Stone: ‘‘This court has explicitly declined to give such a suggestion the 
force of proof or the status of a like suggestion coming from the executive 
department of our government.” 8 In view of its appraisal of the evidence in 
the instant case, that tribunal “referred back only the question of title and 
right to possession for determination at the new trial, and not the question 
whether the Navemar was immune from judicial process.” 9 In relation to ` 
the latter question, the series of adjudications respecting the Navemar, em- 
bracing the decision of the Supreme Court, did not shed fresh light on’ what 
the requirements of international law may be. 

The sole matter to be determined upon the final appeal to the Circuit 


7 Compañía Española v. Navemar, 303 U. S. 68, 74-76. Declared the Circuit Court of 
Appeals, March 6, 19389: “We cannot see that the testimony taken at the second trial was 
sufficiently different from the former proof to establish possession of the Navemar in the 
Spanish Republic. If, as the Supreme Court held, that government did not acquire posses- 
sion of the ship at Buenos Aires, nothing occurred thereafter which changed the situation.” 
(Ths Navemar, 102 F. 2d 444, 446.) . 

8 Compañías Española v. Navemar, 303 U, 8. 68, 75, where the court cited Ex parte Muir, 
254 U. S. 522; The Pesaro, 19 Fed. Cas. No. 11,199; and Berizzi Bros. Co. v. The Pesaro, 
271 U.S. 562. ? The Navemar, 102 F. 2d 444, 446. 


BDITORIAL COMMENT 583 


Court of Appeals was whether the Spanish Ambassador had established title 
in or right to possession of the ship. That tribunal concluded that he had 
established such title and right to possession, and that his intervening 
petition should, therefore, prevail.1° Adverting to a Spanish decree of Octo- 
ber 11, 1936, expropriating the vessel (and which was published in the Gaceta 
de Madrid) while the Navemar was in the port of Buenos Aires, the court ex- 
pressed the opinion that the effect of the decree was to transfer the title and 
right to possession of the ship to the Spanish Government." It was declared 
to be unnecessary to say that the decree effected an expropriation of the 
vessel while in foreign territorial waters at Buenos Aires, even though it was 
promulgated and notice thereof given to the master when the ship was at 
that port. It was added that, even if the decree might not be effective while 
the Navemar was at Buenos Aires, it was, nevertheless, an instrumentality 
of expropriation that would become operative upon the vessel as soon as it 
reached the high seas. Responding to the argument that an American 
tribunal should not enforce a right of ownership created by the decree when 
the right was created as a method to further the governmental interest of 
Spain, and when the decree purported to take property without compensa- 
tion in violation of American public policy, it was said that there was no 
proof in the instant case that the owner was to receive no compensation for 
his vessel, and that the decree itself provided for assumption by the Spanish 
Republic of the obligation of the owner to creditors. It was noted also that 
the Spanish Constitution appeared to require payment of compensation in a 
case like the one before the court, and it was presumed that its provisions 
would be regarded. ‘In addition to this,” the court added, “the Navemar 
was not within the jurisdiction of the New York courts when the decree took 
effect.” 4 

It was declared that even if compensation were not to be made, “we should 
still recognize the acts of a foreign state affecting property within its juris- 
diction” ; and that in the present case there was no enforcing of the claim of 
another state to property beyond its jurisdiction, as would have been the 
case if the subject-matter had been a chattel that was within the State of 
New York. The situation resembled, it was said, that of the appropriation 
of tangibles within the confines of Spain which afterwards reached our shores, 
adding that ‘‘there we should recognize the title acquired under the laws of 


10102 F, 2d 444, 446. 

1 Jd., 448, where the court invoked and quoted the decision of the Supreme Court in 
Crapo v. Kelly, 16 Wall. 610, 631. 

1 The concurring opinion of Mr. Justice Stone in the case of United States », Belmont, 
301 U. S. 324, 334, 335, was referred to as implying that there was no policy in the 
State of New York against enforcing an expropriation decree merely because it furthered the 
governmental interest of a foreign state. It was also said: “He adds, however, that New 
York should be free to enforce a local policy subordinating the claim of a foreign government 
to local suitors. Accordingly the decree might be disregarded if it involved taking property 
within the State of New York without compensation.” (d., 449.) B Td, 4 Td, 
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the foreign state.” 15 It was declared that in either situation the decree of 
the foreign state is recognized as passing title because jurisdiction is held to 
exist. Accordingly, it was concluded that “when the Spanish decree became 
effective as to the Navemar she was on the high seas and recognition of it 
involved no conflict with our laws.’’* For these reasons the decree of the 
: court below was reversed, the libel dismissed, and the Navemar ordered re- 
leased from arrest and attachment and delivered to the Acting Consul Gen- 
` eral of Spain at New York pursuant to the prayer of the Spanish Ambassa- 
dor." The writer offers no criticism of the foregoing conclusions of the 
Circuit Court of Appeals as set forth in Judge Augustus N. Hand’s opinion. 
It should be observed, however, that with the success of the Franco 
Government in Spain and its recognition by the United States as the gov- 
ernment of that country, the new régime in control thereof, not seeking to 
benefit by the expropriatory law of its predecessor, the Azaña régime, and 
seemingly not desiring ‘‘ continuation of the action,” made possible the release: 

of the ship on April 22, 1939.18 
3 CHARLES Cuunny Hype 


CITIZENSHIP BY BIRTH IN THE UNITED STATES NOT LOST THROUGH NATURALIZATION 
ABROAD OF MINOR'S FATHER 

The United States Supreme Court has recently decided an important 
question of the law of citizenship ! which has troubled the Departments of 
State, Labor, and Justice for several years and caused uncertainty in the 
courts.2 The question was whether an American-born minor who is taken 
abroad by his parent who then himself becomes naturalized abroad, thereby 
loses his American citizenship, either under the Act of 1907 or under a natu- 
ralization treaty of the United States with the parent’s new State or other- 
wise. Down to 1929 there seems to have been no doubt in the Department 
of State that such a minor child, taken abroad at an early age, did not lose his 
American citizenship unless, by some voluntary act of his own after reaching 
majority, he manifested his election not to claim his American citizenship, an 
election most commonly evidenced by a failure to return to the United States | 
for permanent residence.? No statute establishes this right of election of 
native-born citizens; but as election is possible to the foreign-born children of 
American citizens under Section 1993 of the Revised Statutes and Section 6 


18 102 F. 2d 449. 6 Id., 450. 17 Td, 18 New York Times, April 23, 1989, p. 22. 

1 Perkins, Secretary of Labor, v. Elg; Elg v. Perkins, Nos. 454, 455, decided May 29, 1939, 
59 Sup. Ct. 884. 

3 Cf. opinions of Judge Fee in In re Reid, United States District Court, 6 Fed. Supp. 800 
(1934), and of Judge Wilber in the C. C. A., 73 F. (2d) 153 (1934). See also editorial in this 
JOURNAL, Vol. 30 (1986), p. 694. 

2 The practice of the Department of State is summarized in the circular instruction of 
Secretary of State Hughes, Nov. 24, 1923, Compilation of Certain Departmental Circulars, 
relating to citizenship, registration of American citizens, issuance of passports, ete., 1925, 
pp. 118-121. 
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of the Act of March 2, 1907,4 it would have been anomalous to deny that 
privilege to the native-born. The Department’s attitude was apparently 
influenced by the traditional aversion to the doctrine of dual nationality 
after reaching majority, and by the view that the minor is incapable of a 
binding choice, that he is helpless in the matter of his migration, and that the 
parent should not be permitted to make an election for the minor which the 
latter cannot himself legally effect. 

All this long-continued practice was discredited by an opinion of the At- 
torney General in 1932 in the case of Ingrid Therese Tobiassen,’ holding that 
the repatriation in Norway of a father who had previously been naturalized 
in the United States expatriated his American-born minor daughter, al- 
though she was in the United States as a permanent resident at the time of 
her application for a permit to return to the United States after a visit to her 
parents. The opinion even held that she was to be deemed domiciled in 
Norway.’ The theory of the opinion was that Miss Tobiassen had lost her 
American citizenship by the naturalization of her father in Norway, and that 
the naturalization treaty with Norway required the United States to recog- 
nize her expatriation. It is these postulates which the Supreme Court now 
discountenances. No special weight was attributed by the Attorney Gen- 
eral to the fact that Miss Tobiassen became an American citizen by birth; 
she was evidently deemed in no different case from a foreign-born alien minor 
naturalized in the United States through the naturalization of her father. 
It was thought that inasmuch as Norwegian law prescribed Norwegian 
citizenship for the minor children of a person naturalized in Norway, just as 
American law ascribed American citizenship to the resident minor child of a 
naturalized American, logic required the United States to recognize her 

‘ Where only one parent is a citizen, the child must, in order to claim American citizenship, 
return to the United States before reaching the age of 13, reside here continuously for five 
years, and within six months after reaching majority take the oath of allegiance. Act of 
May 24, 1934, 48 Stat. 797. In view of the presumably continued existence of Sec. 6 of the 
Act of March 2, 1907 (34 Stat. 1229), providing that, in order to receive diplomatic protec- 
tion the child born abroad under Sec. 1993 must, on reaching the age of 18, record his intent 
to become a resident and remain a citizen of the United States, and to take the oath of al- 
legiance on attaining majority, it may be that the original unamended Sec. 1993 may still be 
deemed to apply to children both of whose parents are American citizens. The amended 
section evidently contemplates different treatment in such case. Although Sec. 6 of the 
Act of 1907 looks only to protection, it has been construed, probably inaccurately, as limiting 
citizenship. Cf. Proposed Code of Nationality Laws, Sec. 201 (c), Pt. 1, p. 9. 

6 These rulings of Secretaries of State and Attorneys General, beginning with the well- 
known opinion in Steinkauler’s case, 15 Op. Attys. Gen. 15 (1875), are to be found in Moore’s 
Digest, ILI, 532 et seg. Several of them are quoted by the Supreme Court in the Elg case. 
While the non-returning foreign-born American citizen may of course be deprived of diplo- 
matic protection, the deprivation of citizenship under the Act of May 24, 1934, only extends 
to foreign-born children one of whose parents is an alien. ‘'36 Op. Atty. Gen. 535 (1932). 

7 This opinion, like that of the Commissioner of Immigration in the Elg case and of the 
Bureau of Naturalization and of the Circuit Court of Appeals in the Reid case, to be dis- 
cussed presently, was criticized in this JOURNAL, Vol. 30 (1936), pp. 694-701. 
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Norwegian nationality. This opinion adopted the view then lately ex- 
pressed by the Department of State, which, in contradiction of its earlier 
views, had declined to issue Miss Tobiassen a passport, and rejected the con- 
trary view of the Solicitor of the Department. of Labor. | 

The Attorney General’s opinion, which did not even allow the father, and 
a fortiori the daughter, to rebut the presumption of expatriation under the 
Act of 1907, was followed in Mrs. Reid’s case £ both by the Bureau of Natu- 
ralization and by the Circuit Court of Appeals, although the opinion was at- 
tacked as unsound by District Judge Fee.” It was again followed by the 
Departments of State and Labor in the case of Miss Elg, who was born in the 
United States in 1907 and taken to Sweden, her father’s native country, by 
her naturalized American mother in 1911. In 1922 her father also returned 
to Sweden, where he has since resided. In 1924 the father was apparently 
readmitted to Swedish nationality. In 1929, just after reaching the age of 
21, Miss Elg returned to the United States for permanent residence under an 
American passport. In 1935 she was served with notice of deportation as an 
alien who had not been legally admitted to the United States. Her new 
application for a passport was now denied by the Department of State on the 
' ground that she had ceased to be an American citizen. Thereupon she sued 
both the Secretary of Labor and the Secretary of State for a declaratory judg- 
ment that she was an American citizen, who hence could not be deported 
and was entitled to a passport. The District Judge, Bailey, granted the 
declaration against the Secretary of Labor, but dismissed the petition as 
against the Secretary of State, a decision which was affirmed by the Circuit 
Court of Appeals.!° Cross-appeals on certiorari carried the case to the. 
United States Supreme Court, where Miss Elg won out on all counts. 

In a lengthy opinion reminiscent of the Wong Kim Ark case," Chief 
Justice Hughes for a unanimous court holds that the issue is to be deter- 
mined by United States and not Swedish law, and that regardless of whether 
she acquired Swedish nationality through the repatriation there of her father, 
the question is whether she had lost hér American native citizenship by any 
operative fact—treaty, statute, or voluntary act. After reaffirming the 
validity of the earlier departmental practice which had regarded as an 
American citizen the minor native-born child with a right of election, when 
taken abroad, to resume the duties of citizenship by returning to the United 
States on attaming majority, the court holds that Miss Elg had not expatri- 
ated herself by remaining in Sweden from the age of 4 to 21, but that she re- 
tained and had exercised the right of electing American citizenship by re- 
turning to the United States, a right which had not been destroyed either by 
treaty or statute. Contrary to recent views of the Department of State and 
of the Attorney General in the Tobiassen case, the treaty with Sweden of 
1869 was held to require the recognition only of a voluntary expatriation, 

£ This case is described in this JOURNAL, tbid., p. 695 et seg. 
? Supra, note 2. 1099 F. (2d) 408 (1938). 1169 U. 8. 649 (1898). 
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hence not to extend to minors born in the United States who are taken abroad 
by their parents; moreover, Article III of the treaty, which permitted each 
country to receive back its original citizens who had been naturalized in the 
other and then returned to their native country and applied for readmission, 
was deemed to cover the return to the United States of Miss Elg, even 
assuming that she had acquired Swedish citizenship through the alleged 
renaturalization there of her father in 1924. Thus, there was nothing in the 
treaty to prevent the United States from treating Miss Elg as having elected 
United States citizenship, which indeed she had never lost. Even if the 
“intent not to return” to America could under the treaty be inferred from a 
two-year residence in Sweden, this provision was applicable to the parent 
only, and could not in any event be attributed to a minor; and if it could be, 
it was & presumption rebutted by her actual return to the United States. 

`- So, contrary to the Government’s view in the case, Section 2 of the Act of 
March 2, 1907," was not.deemed to bar Miss Elg’s right of election, because 
its provisions relating to expatriation and the presumption arising from 
residence abroad also apply only to voluntary acts of an adult. Even in this 
connection, she did not become ‘naturalized in any foreign State” and thus 
lose her American citizenship; but even if she could be deemed to have been 
so naturalized, the Act would not, by reason of its silence on the position of 
minors born in the United States, destroy her right of election. 

In an important paragraph the court concludes that recent private acts of 
Congress for the relief of native citizens who had been denied citizenship by 
administrative ruling are not the equivalent of an Act of Congress sustaining 
the Government’s present view. Such private acts, as in the case of the 
readmission to citizenship of Mrs. Nellie Grant Sartoris, have been invoked 
dialectically as evidence of Congressional views as to the law." This should 
no longer be done. 

Indeed, the significant ruling that the Bancroft treaties, like the Act of 
1907, look to personal voluntary expatriation and renunciation of American 
citizenship only and do not extend their mantle to unconsulted minor chil- | 
dren necessarily cuts the ground from under the view that native American ` 
women who married foreigners prior to 1907 and lived abroad with their 
husbands, lost their American citizenship by naturalization or implication." 
The Department’s view that such marriage constituted naturalization under 
the treaties, which required the United States to recognize it as such, is in 
effect contradicted by the Elg decision. ` 

Finally, Miss Elg’s cross-appeal was directed to the refusal of the court to 
undertake by injunction to compel the issuance of a passport, or control by a 

12 Supra, note 4. l 

B Joint Resolution of May 18, 1898. This was considered by some as a Congressional 
admission that Miss Grant had been expatriated by her marriage to a British subject, 
Sartoris. This JOURNAL, Vol. 29 (1935), p. 396, at p. 411. 


u Of. “The Citizenship of Native-Born American Women Who Married Foreigners be- 
fore March 2, 1907, and Acquired a Foreign Domicile,” this JOURNAL, thtd., p. 396. 
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declaratory judgment the discretion of the Secretary of State. Heretofore it 
had not been possible to obtain a judicial review of the Secretary’s discretion, 
even on a question of law. While the court does not approve injunction or 
mandamus, it does hold that the Secretary of State should have been in- 
cluded in the declaratory decree, together with the Secretary of Labor, be- 
cause he had refused the passport “solely on the ground that she had lost her 
native-born American citizenship.” Thus, the Secretary’s refusal of a 
passport solely on a question of law may now be reviewed by a petition for a 
declaratory judgment, leaving unaffected his discretion to refuse a passport 
on other grounds. This is an important advance in the law, as was sug- 
gested in the editorial cited above. Native citizens, like naturalized citizens, 
may now be able to obtain a declaration of their disputed citizenship status, a 
procedure first successfully invoked in the case of Winston Guest. This 
should be expressly provided for in the new citizenship code, which will 
probably have to be changed in several respects 2” to bring it into conformity 
with the authoritative opinion of the Supreme Court in the Elg case. 
Epwin BORCHARD 


UNDECLARED WARS 


The age of chivalry when men of honor refused to attack each other 
without fair warning would seem long past. The procedure now followed 
by certain nations is to strike swiftly before your opponent is aware of your 
intention. 

This conduct is naturally abhorrent to nations that still cling to some of 
the traditions of chivalry. Nevertheless, the unpleasant fact must be faced 
that there is logical justification for the undeclared war. In fact, in most 
instances it would appear to be absolutely necessary. Once an international 
dispute has reached the stage where it seems incapable of peaceful adjust- 
ment, the aggrieved nation will resort to arms only under such conditions 
as offer the most favorable prospect for success. It would be absurd to 
expect the aggressor nation to summon politely another nation to mobilize 
its army, navy, and air forces for combat on a certain date, as did the ancient - 
Romans, with elaborate ceremonial] pleasing to the gods. On the other hand, 
it would be perfidy of the basest sort to attack without any intimation what-. 
ever of a grievance for which due redress is demanded. 


18 A declaratory decree against a responsible defendant serves all the purposes ofa co- 
ercive remedy, like injunction or mandamus, while avoiding all the technical pitfalls of such a 
remedy. It is not conceivable that a government official would defy a declaratory judg- 
ment, but if that should happen, supplementary coercive relief is available. 

18 The final decision of Judge Jennings Bailey, United States District Court for the Dis- 
triet of Columbia, of Jan. 25, 1937, is unreported, but the hearing of Dec. 7, 1986, on the 
demurrer is reported in 64 Wash. L. Rep. 1098-1100 (1936) and gives an adequate descrip- 
tion of the disposition of the case. 

17 The Proposed Code of Nationality Laws rests on the theory that a parent’s loss of 
American citizenship carries along with it that of a minor child who acquires the parent’s 
nationality under the foreign law. Cf. Sec. 405, Pt. 1, p. 77. 
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The necessity for a formal declaration of war is stressed by some of the 
writers on international law with arguments based more on moral grounds.” 
than legal. Actually, such a procedure would not appear to be enjoined 
either by positive international law or by modern practice. Molloy sum- 
marized early practice as follows: 

A general war is either solemnly denounced or not solemnly denounced; 

the former is when war is solemnly declared or proclaimed by our king 
against another state. Such was the Dutch War, 1671. An unsolemn 
war is when two nations slip into war without any solemnity; and 

_ ordinarily happeneth among us. Again, if a foreign prince invades our 

coasts, or sets upon the king’s navy by sea, hereupon a real, though not 
solemn war may, and hath formerly, arisen. Such was the Spanish 
invasion in 1588.1 ; 

Brevet Lieutenant Colonel J. F. Maurice, in a report to the British Board 
of Trade in 1870, disclosed that from 1700 to 1870 there had been 107 in- 
stances of the commencement of hostilities between nations without the 
semblance of a formal declaration of war. 

Unpleasant as it is to recall the fact, the United States has had several 
undeclared wars of its own. Commercial intercourse with France was 
suspended by Act of Congress on June 12, 1798, and merchant vessels were 
authorized by another Act on June 15 to arm in self-defence. On July 8 
Congress authorized naval vessels to capture armed French privateers. The — 
United States Navy took 85 French prizes, of which two were public vessels. 
Altogether, some 365 French privateers were captured during the extraor- 
dinary “restricted” and undeclared war that lasted from 1798 to 1801. 

On January 15, 1811, Congress passed an Act enabling the President to 
take possession of any part of Spanish Florida which might serve as a base of 
operations for England. Both West and East Florida were invaded by 
General Jackson and General Matthews. In 1916, Congress authorized 
President Wilson to invade Mexico. A number of lives were lost on both 
sides, though fortunately neither side proclaimed or acknowledged a state of 
war. And again, in 1918-1919 the United States participated in an unde- 
clared war against the Russian Soviet Union. 

An examination of the historical record reveals that the formally declared 
war has been the exception, and that hostilities, as a rule, have preceded a 
declaration of war. Such declarations, moreover, have been mainly for the 
purpose of fixing the date of the commencement of hostilities to avoid legal 
complications, and also to effectuate the neutrality of third parties. 

When it comes to the law on the subject, we find that the Hague Conven- 
tion of 1907 merely provided: 

The contracting Powers recognize that hostilities between them must 
not commence without a previous and unequivocal warning which shall 


take the form either of a declaration of war, giving reasons, or of an 
ultimatum with a conditional declaration of war. 


1 Cited in Hall’s International Law, 8th edition, p. 446. 
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This plainly leaves the door wide open for the commencement of hostilities 
without adequate warning. It is sufficient, evidently, to show that the 
nations concerned have been engaged in a controversy offering no apparent 
peaceful solution. Such was the case in the Russo-Japanese war of 1904, 
which began on February 6, simultaneously with the formal announcement 
by Japan of the rupture of the pending negotiations and of the suspension of 
diplomatic relations. The solemn declaration of war was issued by the 
Emperor of Japan on February 10. . 

Diplomatic negotiations, as a rule, even with modern facilities for com- 
munication by telephone and radio, continue over an appreciable length of 
time. They progress step by step to the point where there is a deadlock and 
an actual or implied ultimatum. What exactly constitutes an ultimatum 
of the kind required by the Hague Convention of 1907 has been defined by 
Oppenheim as follows: 

Ultimatum is the technical term for a written communication by one 
state to another, which ends amicable negotiations respecting a differ- 
ence, and formulates, for the last time, and categorically, the demands 
to be fulfilled, if other measures are to be averted. An ultimatum may 
be simple or qualified: I+ is simple, if it does not include an indication 
of the measures contemplated by the Power sending it. It is qualified, 
if it does indicate the measures contemplated, whether by retorsion, or 
_ reprisals, pacific blockade, occupation of a certain territory, or war.? 
nder modern conditions of warfare, particularly in view of the swiftness- 
and ease of aérial attack, where surprise is essential, and also by reason of 
easy communication by telephone and radio, the warning of the end of peace- 
ful negotiations may be given abruptly and without formality. The essence 
of the whole problem is the necessity for quick effective action to obtain 
redress for alleged grievances which negotiations have failed to achieve. 

We see, therefore; in the light of theory and practice, that the problem of 
the undeclared war remains largely an academic one which involves con- 
siderations more ethical than legal. d this is true also of the self-denying 
declaration embodied in the General Treaty of 1928 for the Renunciation of 
War, generally entitled the Kellogg Pact. This agreement, while purporting 
to renounce the use of war, really consecrated the vague and dangerous right 
of self-defence. The various signatories- explicitly reserved the right to- 
resort to war and to judge for themselves “whether circumstances require 
- recourse to war in self-defence.” 3 Within four years of the signing of -this 
Pact occurred three breaches of the Pact, namely, the aggression by Russia 
against China in 1929, the occupation of Manchuria by Japan in 1931, and 
the invasion of Colombia by Peru in 1932. The more recent instances of 
warlike acts by Japan, Germany, and Italy are too vividly in mind to require 
comment. It is necessary, however, to stress the lamentable and unforeseen 
consequence of the Kellogg Pact in encouraging aggressor nations hypocriti- 
cally to avoid any formal declaration of war in order to elude the constraints 
of this pious declaration. 

3 Oppenheim’s International Law, Vol. I, 5th ed., p. 247. * Oppenheim, op. cit., p. 158. 
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Still another most unexpected inducement to avoid a formal declaration 
of war, as revealed in the case of the conflict now going on between Japan and 
China, has been the natural desire to escape the disabilities of recent neutral- 
ity legislation of the United States, whereby the shipment of arms and muni- 
tions of war to belligerents is automatically forbidden. “The question pre- 
sents itself whether, in the absence of a formal declaration of war by either 
side, it should not be incumbent on neutral nations to brush all legal niceties 
aside and openly acknowledge a state of war where the laws of war and 
neutrality should apply. Nations intent on peace and determined to uphold 
the reign of law have a solemn duty to avoid any implied connivance in the 
evasion of international obligations. Neutrality is not merely to conserve 
national interests, but also to preserve an impartial rôle which may enable 
a nation to affirm with vigonthe responsibilities and rights of peoples under 
international law. 

The situation is certainly a most unhappy one. Itis stultifying to discover 
that an idealistic agreement such as the Kellogg Pact, and neutrality legisla- 
tion conceived for a generous purpose, should actually conduce to the fiction 
of the undeclared war. e are confronting the stark reality that, until men 
and nations reflect a much higher code of ethics and are ready to settle their 
differences in a spirit of mutual consideration, they will continue to obey the 
law of the jungle, which is to strike suddenly without warning. The problem 
is not legal or economic: it is moral and spiritual. We are witnessing a gen- 
eral lowering of ethical standards throughout the world. International law 
obviously will have no greater value than in the content changed men and 
nations will give to it. Nations composed of greedy individuals will have 
few scruples in undertaking undeclared wars of aggression. Individuals 
cannot be changed merely by legislation or institutions, or by economic sys- 
tems. ‘The desire of men for selfish profit and aggrandizement will only be 
curbed and eliminated by a thoroughgoing spiritual revolution. {Interna- 
tional law is not a schoolmaster or a preacher. It rises morally and ethically 
no higher than the great reservoir of human beings who compose interna- 
tional society. The ultimate problem of the law of nations is the individual. 
What we most need is a declared war on human selfishness, hate, lust and 
fear. | “There is enough for every man’s need but not enough for every 
man’s greed.” Purp MARSHALL BROWN 


SOME ASPECTS OF TREATY INTERPRETATION 


The first rule of hermeneutics, legal or otherwise, is that interpretation means findin 
in good faith that meaning of certain words, if they are doubtful, which those who 
the words must have desired to convey, according to the u of speech . . . the exist- 
ing laws, common sense, and the general intent of that whole of which the doubted 
passage forms a part; and does not mean what ingenuity may apparently succeed in 
orcing into a passage.! ` 


These words of Umpire Francis Lieber in an arbitral decision nearly 
seventy years ago seem to illustrate a tendency on the part of arbitral 


1J. B. Moore, International Arbitrations, TII, 2522. 
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agencies to declare the practical, common-sense nature of their tasks as 
interpreters. This is but natural in a legal system that depends so largely 
upon adjudications involving the meanings of treaty terms. Especially 
since the classic treatment of the subject by Vattel,? there has been much 
writing on so-called canons of interpretation. Without attempting even to 
summarize the views of publicists, it may be useful to consider some pro- 
nouncements of arbitrators which have’some bearing upon the thought 
presented in the above quotation concerning the technique of assigning 
meanings to treaties. 

What a concurring member of a British-Mexican tribunal once described 
as the “golden rule” of interpretation is that plain, clear meanings must be 
followed.? References to “evident,” “manifest,” or “natural” meanings 
are so common that numerous examples from modern adjudications might 
be cited. It is sometimes difficult to reconcile such pronouncements with 
the fact of serious disagreement which has occasioned the arbitrations or 
with honest differences of opinion among the arbitrators themselves. The 
author of a recent authoritative work on British practice has usefully pointed 
out that references to such things as a “general and ordinary meaning” or 
“the natural signification of words” have led to some misunderstanding, and 
have tended to erect a presumption into an absolute rule of interpretation.‘ 

When, in the case of an unclear provision, evidence may justifiably be 
sought outside the text itself, there are still reasonable limits. In the 
Russell claim before the Special Claims Commission, United States and 
Mexico, Judge Nielsen warned against interpreters’ going too far afield in 
seeking aids to ascertaining true meanings.’ The intent of the parties in 
using such a noun as “coast”? may be doubtful,’ and the precise sense in 


1 Le drott des gens, Bk. 2, Ch..17. For examples of stated rules of interpretation, see 
Sarropoulos c. Etat bulgare, Tribunaux Arbitrauxz Mixtes, Recueil des Décisions, VII, 52; 
award in the van Bokkelen claim, United States and Haiti, U. S. For. Rel. 1888, Pt. I, pp. 
1007--1036, especially at p. 1025; claim of Georges Pinson, France and Mexico, Jurisprudence 
de la commission Franco-Mericaine (1924-1982), pp. 104-105. See also the reference by 
Attorney General Crittenden to “established rules for construing treaties,” in V Ops. 
Atty. Gen. 324. ; 

Pronouncements of the Permanent Court of International Justice are not dealt with in 
the present comment. Some of them; for the period from 1922 to 1980, are considered by, 
the present writer in Procmrpives of the American Society of International Law, 1930, 
pp. 39-48. 

3 Opinion in the Cameron claim, under the Convention of Nov. 16, 1926, Decisions and 
Opinions of the Commissioners, Oct. 5, 1929 to Feb. 15, 1930 (London, 1931), p. 39. 

4A. D. McNair, The Law of Treaties (1988), pp. 175-176. 

‘ Opinions of Commissioners, April 26, 1926, to April 24, 1931, pp. 71-72. In the same 
case the American Commissioner observed that “In dealing with the perplexing problem of 
responsibility, it would seem to be desirable and indeed necessary to avoid taking account too 
much of dictionary definitions of such terms as ‘revolutionary forces.. . .” (p. 77.) 

6 As pointed out by Lord Alverstone of the Alaskan Boundary Tribunal in the arbitration ` 
under the Treaty of Jan. 24, 1903, with Great Britain. Sen. Doc. 162, 58th Cong., 2d Sess., 
Pt. I, p. 37. 
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which such expressions as “bandits” or “revolutionary forces” have been 
employed may not appear from the text.” In such an event resort to the 
familiar practice of consulting tradaux préparatoires is to be expected, al- 
though it is of course apparent that the preparatory work may not be of such 
nature that its invocation will have decisive weight.® 

' References to the “spirit” of particular conventions often seem to be 
justifiable, but may raise questions of the subjective bases of rulings. The 
practical consequences of adopting a particular interpretation may engage 
the attention of a tribunal. On this, the official interpreters of the Dawes 
Plan said in 1927 that “. . . the Tribunal has to take the Plan as it finds it, 
interpreting its meaning as it thinks is correct, without allowing itself to be 
infiuenced by considerations as to whether or not its award will have conse- 
quences which might be looked upon as undesirable.” ® Considerations of 
what treaty-makers ought to have done were brought into the record of an 
early arbitration between the United States and Great Britain when, in the 
case of the Betsey, Commissioner Pinckney cited Rutherforth’ as authority 
for the rule that “even where words are capable of two senses, either of 
which will produce some effect, you shall take that sense which is reasonable 
and consistent with that law which applies to the subject” and that “where 
nothing appears to the contrary, the presumption is that the parties meant 
what they ought to mean,” and added: 


Are we, then, to uphold an interpretation of this instrument which 
Is not only unauthorized by its language, but is unsuitable to the subject 
of it, and at variance with the undoubted rights of one party and the 
duties of the other? What Great Britain could not properly demand we 
are to suppose she did demand, what the United States ought to have 
insisted upon we are to suppose they abandoned, and that is to be done 
not only without evidence, but in direct contradiction to the declara- 
tions of the parties. This is so far from being conformable to the rule 
cited from Rutherforth that it seems to proceed upon a rule to this 
effect— that even where words will fairly admit of but one sense, and 
that, too, consistent with the law applicable to the subject, we are to force 
upon them a sense incongruous with that law, and compel the con- 
tracting parties to mean what they ought not to have meant.” 


The familiar rule that a treaty is to be taken as a whole instrument (uno 
conteztu) has been so many times applied by arbitrators as not to require 
extensive illustrative citations. On the question of equity as a basis for a 
particular construction, one tribunal has cautiously observed that arbitrators 


7 Opinions of Commissioners (cited in note 5, supra), p. 128. 

8 See, for example, Weitzenhoffer e. Etat allemand, Trib. Arb. Miz., ibid., V, 935, 941. 

° Entscheidungen des Internat. Schtedsgerichts zur Auslegung des Dawes Plan (Sess. 2, 
1927), pp. 223-224, 

1° Institutes of Natural Law. With the words which Commissioner Pinckney quoted 
- from an earlier edition of Rutherforth’s work may be compared the language found at 
p. 319, Vol. II, of the third (Philadelphia, 1799) edition. 

u J. B. Moore, International Arbitrations, HI, 3197, 3208-8204. 
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should not pass, in the name of equity, limits set by the treaty. “Logical” 
interpretations are commonly acclaimed," especially when they are found 
to be supported by a literal reading of the text.“ In the,Salem case a 
majority of the tribunal found that a grammatical construction of the 
protocol of January 20, 1931, was not the only possible one in determining 
the meaning of the words “American citizen.” © While elementary literal- 
ism is questionable," it has not always been regarded as the best technique 
to subscribe to a too subtle distinction,” or to base an interpretation upon a 
subtle political classification. 

Addressing itself to the question of extensive as compared with restricted 
interpretations, the German-Czechoslovak Mixed Arbitral Tribunal, taking 
account of the.exceptional jurisdiction which it exercised, said in 1923: 


En principe, le Tribunal est lié par le texte du Traité. Lorsqu’il | 
s’agit, en présence d’un texte imprécis, de déterminer la volonté des 
parties contractantes, linterprétation prudente dott être la règle, linter- 
prétation extensive ou restrictive, Vexception. L’observation de cette 
règle s'impose surtout en matière de compétence . . +° 


In other instances, very technical criticisms of certain expressions used in 
conventions have been opposed.?? Usage may have a corroborative bearing 
upon the construction of an agreement.”! But there must be more than a 
mere invocation of usage. The attention of a special boundary tribunal 
set up by Guatemala and Honduras in 1930 was invited (by both parties) 
to the “historic utilization” of the phrase uti possidetis in Latin American 
settlements, but an examination of the latter, and of the views of eminent 
` jurists, did not “disclose such a consensus of opinion as would establish 
a definite criterion for the interpretation of the expression in Article V 
of the present treaty.” ‘Practical interpretations” are sometimes in- 


‘2 Sarropoulos c. Etat bulgare, supra, 47, 53. 

u Office de vérification et de compensation francais c. Office de vérification et de com- 
pensation allemand, Trib. Arb. Miz., ibid., I, 593, 596; Clorialdo DeVoto c. Etat autrichien, 
ibid., IV, 500, 502. 4 Faure c. Etat ture, ibid., VII, 954, 957. 

u U., S. Department of State, Arbitration Series, No. 4 (6), p. 29. 

18 Cf. Raffinerie et Sucrerie serbo-tchéque Tchoupria c. Etat bulgare, Trib. Arb. Miz., 
ibid., IC, 185, at p. 191. 

17 See the statement in Peeters, van Haute et Duyver c. Trommer et Grüber, ibid., IT, 
884, at p. 391. In contrast, an “unnecessarily crude” construction was noted b the 
Special Claims Commission, United States and Mexico (Opinions of Commissioners, April 
26, 1926, to April 24, 1931, p. 63). 

18 Th. Gendrop cage before the Franco-Mexican commission, Jurisprudence de la commis- 
ston Franco-Mexicaine (1924-1982), p. 205. 

o Loy et Markus c. Empire allemand et Deutsch Ostafrikanische Bank A. G., Trib. Arb. 
Mizx., ibid., III, 998, 1004. 

20 See the American argument concerning the meaning of “due diligence” in the Geneva 
Arbitrations. J. B. Moore, International Arbitrations, IV, 4062-4083. 

21 As in the award in an arbitration between Chile and Peru, April 7, 1875. H. LaFon- 
taine, Pasterisie Internationale (1902), p. 165. 

7 Opinion and Award of Jan. 23, 1983 (Washington, 1933), p. 3. 
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voked,® and the intended meaning of an instrument may be properly sought in 
the light of “stipulations of other treaties concluded by the parties with re- 
spect to subjects similar to those dealt with by the treaty under consideration, 
and the conduct of the parties with respect to such treaties.” % The fact 
of certain municipal laws may naturally enter into calculation, to show, for 
example, that negotiators would not have put into a convention a rule which, 
from their knowledge of existing municipal law, they must have known would 
be impossible of application.“ The background of international law 
against which treaties are presumed to be made sometimes calls forth some 
statement on this point, as from the Mexican-French Claims Commission 
under the Convention of September 25, 1924. Although resort to arbitra- 
tion implies an engagement to submit in good faith to the award, it is still to . 
be remembered, as pointed out in a legal opinion on which was based an 
award between Great Britain and Nicaragua in 1881, that the “‘interpreta- 
tion of a treaty can never supersede the treaty interpreted, and the judicial 
decision creates no new right, but only affirms and establishes the existing 
right.” 27 | 

Only a few aspects of a large subject have been referred to in this brief 
comment. The function of interpretation remains a necessary one and re- 
quires high judicial skill. To the ordinary difficulties are added, in the case 
of treaty construction, peculiar ones due to divergences in legal systems and 
to texts in different languages, more than one of which may be authentic. 
Whether evidence be principally of an extrinsic, or of an intrinsic sort, inter- 
national judges must decide what has been intended and what has been done 
by treaty-makers. Much verbiage in the course of many arbitrations seems 
to attest the effort exerted to demonstrate the soundness of conclusions 
reached. In the last analysis, interpreters are expected, within and always 
subject to provisions of agreements authorizing their work, to perform a 
practical task with as much objectivity and impartiality as can be brought 
to bear upon it. 

Rosert R. WILSON 


INTERNATIONAL LAW AND “PUBLIC ORDER” 


The astonishing changes which are taking place in political thought and 
methods among states today necessarily react upon international law, and 


#2 As by the American members of the Alaskan Boundary Tribunal under the treaty of 
Jan. 24, 1903. Sen. Dos. (cited in note 6, supra), p. 49. The Americans endeavored to sup- 
port their argument by a reference to a view which had become “part of the common under- 
standing of mankind.” 

44 Opinions of Commissioners, United States-Mexican Special Claims Commission under 
Convention of Sept. 10, 1928 (document cited in note 5, supra), p. 61. 

28 Societa commerciale d’Oriente c. Gouvernement ture, Trib. Arb. Miz., ibid., IX, 612, 
614. 

*6 Georges Pinson claim, Jurisprudence de la commission Franco-Mextcaine (1984-1088), 
p. 104. 27 J. B. Moore, International Arbitrations, V, 4966. 
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furnish new problems for those who practice that law. One of these.is the 
“exception of public order”—not entirely a new problem, but one which be- 
comes more and more a matter of concern as its potentialities and ramifica- 
tions are considered. ‘These possibilities appear in various fields of interna- 
tional law and, in addition to particular effects in these fields, raise funda- 
mental questions ss to the prestige and force of international law in general. 

In an earlier issue of this JournNaL, Dr. Max Habicht has discussed the 
effect upon private international law of the “exception of public order,” ` 
particularly in connection with the recognition of new governments.! Re- 
cent cases involving this problem are well known. The Institut de Drott 
International, in Article 17 of its réglement adopted at Brussels in 1936, says: 


Recognition de jure of a government implies the recognition of the 
judicial, administrative or other organs, and the attribution of extra- 
territorial effects to their acts, in conformity with the rules of inter- 
national law and particularly under the customary reservation of respect 
for public order, even if these acts had been consummated before any 
previous de facto recognition. 


In the field of state succession, it has been maintained that an , obligation 
to which a state succeeds after transfer of territory to it need not be accepted 
if in conflict with the public policy of that state. Thus, in Alvarez y Sanchez 
v. United States (216 U. S. 167), Mr. Justice Harlan said that it was incon- 
ceivablé that the United States should recognize the salability of public 
offices in perpetuity “or to so restrict its sovereign authority that it could 
not, consistently with the treaty, abolish a system that was entirely foreign — 
to the conceptions of the American people, and inconsistent with the spirit 
of our institutions.” 

A provision of this nature is to be found in the Polish Minority Treaty of 
June 28, 1919: “Al inhabitants shall be entitled to the free exercise, whether 
public or private, of any creed, religion or belief, whose practices are not 
inconsistent with public order or public morals.” ? 

` A number of states have now claimed the privilege, as a policy of the state 
effectuating a new political philosophy, to destroy entirely, or to restrict 
severely, the right of private property. International law, which developed 
during a period in which private property rights were recognized by all states, 
gives a certain amount of protection to such rights, in the case of aliens; asa 
general principle, private property belonging to an alien can not be confis- 
cated arbitrarily and without: compensation? When some states so change 

1M. Habicht, “The Application of Soviet Laws to the Exception of Public Order,” this 
Journa Vol. 21 (1927), p. 238.. See also Herbert Briggs, The Law of Nations (New 
York, 1938), pp. 95-97. 2? This Journnan, Supplement, Vol. 13 (1919), p. 426. 

* As to this point, see the questions raised by J. L. Brierly, Recuetl des Cours, Académie de 
Droit International, 1936, Vol. 58, p. 170; A. V. Freeman, The International Responsibility of 
States for Denial of Justice (London, 1988), pp. 615-521; and the addreas of Professor 
Borchard and discussion following in Pkoceepinas of the American ana of International 
Law, 1939, p. 51 ff. 
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their political philosophy and legal principles that they no longer admit a 
right to private property, they may plausibly argue that the responsibility 
for the protection of the property of aliens in international law which they 
formerly observed they now need no longer accept, because their internal 
public order has been changed with the consequence that the right to private 
property is denied. If this be conceded, then the foundation of acceptance 
upon which the international law of responsibility for protection of aliens is 
in part taken out from under it. Must it be conceded that the former rule 
of international law no longer holds good because certain states which for- 
merly accepted it can no longer do so consistently with their new public 
order? Or, on the other hand, should it be said that these states are bound 
by international law, and cannot therefore change their internal systems into 
conflict with that law? 4 

One may imagine many questions in other fields of international law aris- 
ing from such internal changes in state policy. It has long been an accepted 
rule of international law that the property of a state within the territory of 
another is not subject to the jurisdiction of the latter state. Where a state 
has nationalized all property so that what was formerly, and would ordinarily 
be regarded as, private property has now become state property, must an- 
other state still accept this rule, and deprive itself therefore of control (such 
as taxation) over much property of an ordinary commercial character? Or 
may this latter state deny the rule on the ground that application of the rule 
would conflict with its own public order and put it at a disadvantage? 

Again, there are rules of the law of neutrality to the effect that, while 
individuals may sell certain articles to belligerents, their governments may 
not do so. Does it follow that when a state has taken over ownership of -all 
property therein, it is deprived of the right to sell anything of a contraband 
nature to a belligerent? Or may it declare that, its public order having 
changed since the law of neutrality was made, the government will now 
exercise the rights formerly exercised by its citizens? Many states have, in 
varying degrees, taken over ownership or control of something, and might 
therefore be affected by such a situation. In the United States, helium is 
government controlled; could it be sold to a belligerent? 

When one begins to think in this direction, it is difficult to find a boundary 
line. Ifthe United States amendsits Constitution and public order to prevent 
the sale of liquor, thereby depriving some aliens of their property, is this to 
be regarded as contrary to international law, and if so, can it be excused or 
justified on the ground that it is an act of public policy? If the city of Cin- 
cinnati, in the exercise of its police power, forbids aliens to operate poolhalls 
within the city, thus depriving them of their means of livelihood, is it public 
policy which justifies such discrimination? Could a totalitarian state, whose 

4 “The fact that individual states have officially adopted communism does not, of course, 


change or influence international law as long as the majority of states are opposed to it.” 
E. H. Feilchenfeld, Public Debts and State Succession (New York, 1981), p. 636. 
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public policy requires all sacrifices by the individual for the benefit of the 
state, take over for its own use the property of aliens as well as nationals, or 
require labor services from aliens for the same ends? Why should not a 
South American state reject denial of justice in international law by the 
simple assertion that the public order within that state requires the adminis- 
tration of justice in a certain fashion, no matter what international law 
might say? Or why, for that matter, should not the United States, in ac- 
cordance with its policy of conservation of natural resources, extend her 
maritime jurisdiction to cover the disputed fishing areas around Alaska? 
If one concedes that public order within a state justifies the rejection of 
international law in some cases, it is difficult to know where to stop with 
such denials. Perhaps the public order of Japan requires the subjugation of 
China, or that of Germany demands the conquest of its neighbors! ` 

It has usually been said that international law stands superior to domestic 
law, and that a state has the duty to execute, within its jurisdiction, the ob- 
ligations of international law. Yet, in these cases, a state may apparently 
decide for itself, and without the necessity of reference to an international 
tribunal, that its internal order entitles it to exemption from obedience to 
international law. Such a view can not be accepted; and international 
tribunals have, in fact, rejected it. Thus, the Permanent Court of Interna- 
tional Arbitration, in the case of the Norwegian Shipping Claims, said: ‘‘ But 
should the public law of one of the parties seem contrary to international 
publie policy, an international tribunal is not bound by the municipal law 
of the states which are parties to the arbitration.” Reference may be made 
also to the opinion of the Permanent Court of International Justice, in the 
case of the Tunis-Morocco Nationality Decrees, in which it was said: 

The question whether a certain matter is or is not solely within the 
jurisdiction of a state is an essentially relative question; it depends 
upon the development of international relations. Thus, in the present 
state of international law, questions of nationality are, in the opinion of 
the court, in principle within this reserved domain.’ 
One may indeed, as did Judge Schticking in his dissenting opinion in the 
Oscar Chinn case, speak of “an international public policy.” ° 

Yet, while if may justly be insisted that international law must stand 
superior to domestic law, it would be dangerous to assert that a state is not 
permitted to make changes in its domestic order, no matter how fundamental, 
because such changes might produce some conflict with existing rules of 
international law. Such an attitude might result in undesirable uniformity 

5 See also the case of Polish Upper Silesia, Series A, No. 7, p. 22. 

e “The court would never, for instance, apply a convention the terms of which were con- 
trary to public morality. . . . The attitude of the tribunal should, in my opinion, be gov- 
emed in such a case by considerations of international public policy, even when jurisdiction 
is conferred on the court by virtue of a special agreement.” P. C. I. J., Series A/B, No. 63, 
p. 150. See also the article by Niboyet, in A. de La Pradelle and J. P, Niboyet, i alah 
de Droit International (Paris, 1931), Vol. X, p. 160. 
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in national systems, prevent the rise of new ideologies, and hinder progress 
in the science of government. The exception of public order is not to be 
regarded as an undesirable manifestation of national sovereignty, but rather 
as showing that the growth of international government has reached such a 
point that it becomes necessary to distinguish more clearly between the pow- 
ers “delegated” to the international government and those reserved to the 
“sovereign” states. Attempts have been made at such a differentiation, but 
no satisfactory answer appears yet to have been found.’ It is a problem to 
which international lawyers must devote attention. 
CuYDE EAGLETON 


THE RECONSIDERATION OF “NEUTRALITY” LEGISLATION IN 1939 


When the so-called ‘Neutrality Act” of May 1, 1937, was passed by 
Congress, the divergence of views which has been in evidence since 1935, 
prevented a final agreement upon certain basic propositions. The result of 
the lack of unanimity was recorded in Section 2 of the 1987 Act which 
adopted the “cash and carry” plan but only for two years, that is, until 
May 1, 1939. Instead of allowing ample time for the consideration of the 
problem in 1938, Congress waited until the spring of 1939 to begin its restudy 
of this legislation. As could have been foreseen, the time was too short to 
make it possible for an agreement to be reached, and Section 2 of the 1987 
Act expired by its own terms on May 1 of this year. Meanwhile both the 
Senate Committee on Foreign Relations and the House Committee on For- 
eign Affairs had been holding hearings and numerous bills were before both 
committees.? ; 

Although the whole process can scarcely be cited as a shining example of 
the efficiency of democratic government, it is encouraging to find that the 
false basis laid by the popular labels of the Acts of 1935, 1936 and 1937 was, 
at least in part, swept away. Senator Pittman, the Chairman of the Senate 
Committee on Foreign Relations, very properly entitled his bill (S. J. Res. 
97) the “Peace Act of 1939.” The fact that it was not really “neutrality 


7 See the article by Habicht to which reference has been made above. . 

1 See this Jouknaz, Vol. 29 (1985), p. 665; Vol. 30 (1936), p. 262; Vol. 31 (1937), p. 306. 

2 Neutrality, Peace Legislation, and Our Foreign Policy, Hearings Before the Committee 
on Foreign Relations, U. S. Sen., 76th Cong. ist Sess., April 5, 1989-May 8, 1939; American 
Neutrality Policy, Hearings Before the Committee on Foreign Affairs, House of Rep., 76th 
Cong. Ist Sess., April 11-May 2, 1939. The bills considered in the hearings are conveniently 
found in the combined Committee Prints entitled “[Committee Print] March 31, 1939, 
Text of Legislation Relating to Neutrality, Peace, and Our Foreign Policy, Pending in the 
Committee on Foreign Relations, United States Senate, Printed for the use of the Committee 
on Foreign Relations,” and “[Committee Print] April 8, 1939, Text of Present Neutrality 
Law (Printed in Bill form), Proposed Amendments Thereto, and Related Legislation 
Affecting the Foreign Policy of the United States, Pending in the Committee on Foreign 
Affairs, U. 8. House of Representatives, Printed for use of the Committee on Foreign Affairs.” 
Two additional bills not included in the House Committee Print are Mr. Fish’s H. R. $419 
and Mr. Tinkham’s H. J. Res. 296. 
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legislation” which was being considered, was clearly brought out by Mrs. 
Quincy Wright testifying before the Senate Committee on behalf of a group 
of women’s organizations. ‘‘The recent neutrality acts, therefore,” Mrs. 
Wright stated, ‘‘were definitely an attempt to establish by legislation the 
foreign policy of the United States.” ? ‘‘I agree with you,” Senator Pittman 
replied, “that none of the proposed bills may be termed ‘neutrality legisla- 
tion’ unless it be the repeal of the entire Act, to go back to the rights of 
neutrals under international law.” +4 Much popular confusion would be 
avoided if this important fact is kept in mind. The bills before the com- 
mittees may now be briefly analyzed. 
. The Pitman till, S. J. Res. 97, known as the “ Peace Act of 1989.” Section 
1 of this bill distinguishes between declared and undeclared wars. If the 
war is declared, the President issues a proclamation naming the states in- 
volved. In regard to ‘an undeclared state of war,” either the President or 
the Congress by concurrent resolution may find that such a state of war 
exists. This latter provision, which is found in other bills also, is obviously 
inspired by the criticism of the failure of the President to find, under the 1937 
Act, that a state of war exists between China and Japan. In regard to 
declared wars, the phraseology is rather curious; it reads: “ Whenever any 
foreign state or states declare a state of war to exist between or among two 
or more foreign states, ...’’ From the wording it would appear that if 
Great Britain should now issue a neutrality proclamation based on a finding 
of the British Government that war exists between China and Japan, this 
would require the President to issue his proclamation naming the states 
involved in the war. The meaning which the bill apparently wished to 
convey would have been clearer if the phrase read ‘Whenever any foreign 
state or states declare a state of war to exist with one or more other foreign 
states.” 

Section 2 of the bill covers saia subject matter contained in Sections 1 
and 2 of the 1937 Act as well as parts of Sections 6 and 9, but the rule is sub- 
stantially changed. In the first place, as soon as the President proclaims 
the existence of a state of war it becomes automatically unlawful “for any 
American vessel to carry any passengers or any articles or materials directly 
or indirectly to any state named in the proclamation.” Under paragraph 
(b) of Section 2 of the bill, immediately upon the President’s proclamation 
the cash and carry idea becomes automatically applicable to the export or 
transport of any articles or materials. The fundamental change effected by 
this provision is to put the export of arms, ammunition and implements of 
War on a cash and carry basis instead of on a basis of a total prohibition 
as under Section 1 of the 1987 Act. Moreover, under the 1937 Act it was - 
left to the discretion of the President to invoke the cash and carry provi- 
sion as to other articles; the provision now applies automatically. 


3 Senate Hearings, p. 86. 
4 Ibid., p. 101. See also testimony of Mr. Breckinridge Long, tbid., p. 212. 
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Section 3 of the Act revives an idea suggested in bills offered in earlier 
years. The President in his discretion, upon finding that “the protection 
of citizens of the United States so requires,” may designate areas defined as 
“areas of combat operations,” and it thereupon becomes unlawful for citizens 
of the United States or vessels flying the flag of the United States to proceed 
through any such area regardless of the ship’s destination. As has been 
pointed out,’ the limitations in the earlier Acts concerning the voyages of 
American vessels and of American nationals were by no means adequate to 
guard against loss of American life and property through belligerent opera- 
tions at sea. Section 3 of the Pittman bill properly tightens up this provi- 
sion. At the same time, it gives the United States a solid basis for applying 
different rules in different areas of the world without being chargeable with 
a breach of neutral duties of impartiality. For example, if warfare were 
confined to the Atlantic, the President could permit American citizens and 
American vessels to travel freely in the Pacific regardless of their destination. 
This provision of the Pittman biil is supplemented by Section 4, which says 
that Sections 2 and 3 “shall not apply to travel and trade on or over lands, 
lakes, rivers, and inland waters bordering on the United States where no 
armed conflict exists as herein defined.” The drafting of this provision 
leaves its meaning in doubt. Grammatically, the phrase ‘‘where no armed 
conflict exists” would refer to the United States, a meaning which is ob- 
viously not intended. Presumably the intention is to refer to bordering 
lands and waters where no armed conflict exists. That is, if there is no 
actual armed conflict on the Rio Grande or on the Great Lakes or the St. 
Lawrence, or on the “lands” of Mexico or Canada, neither the cash and carry 
provision nor the restriction on American vessels is applicable. If that is the 
meaning, it is doubtful whether its operation would meet the test of the duty 
of neutral impartiality, assuming a case in which Canada is a belligerent. 
In regard to the drafting, it may also be noted that the phrase runs “where 
no armed conflict exists as herein defined’’; the bill contains no definition of 
“armed conflict” or of its existence. This Section 4 of the bill also contains 
an exception for the Red Cross, 

Section 5 is substantially the same as Section 9 of the 1937 Act continuing 
the prohibition on travel of American citizens on belligerent vessels. 

Section 6 is substantially the same as Section 10 of the 1937 Act forbidding 
American vessels to be armed or to carry arms, ammunition, ete., but the 
new Section 6 extends that ban not only to American vessels engaged in 
commerce with any foreign state but also to any American vessel engaged in 
commerce “in any combat area.” In case of a war in which Japan was a 
belligerent, for example, the President might proclaim a combat area in the 
Pacific which would make this section applicable to voyages between two 
American ports, e.g., between San Francisco and Honolulu or Honolulu and 
Manila. Since the Pittman bill retains the existing definition of vessel as 

§ Neutrality, Its History, Economics and Law, Vol. IV, “Today and Tomorrow,” p. 146. 
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including aircraft, this might have real significance for the established com- 
. mercial air lines of the United States in the Far East. 

Section 7 of the Pittman bill is substantially the same as Section 3 of the 
1937 Act in prohibiting loans and credits to belligerent governments. Sec- 
tion 8 prohibits the solicitation of funds for belligerents except for relief 
purposes. 7 | . 

The bill retains in Section 9 the present Latin American exception in 
Section 4 of the 1937 Act; renews in Section 10 the old Section 7 on the use 
of an American port as a base of supplies; renews in Section 11 the provisions 
of existing Section & relative to submarines and armed merchant vessels; and 
renews substantially, by Section 12 of the bill, Section 5 of the existing law 
providing for the National Munitions Control Board. It should also be 
pointed out that the Pittman bill contains no reference to civil strife, which 
omission is a welcome indication that the experiment in the Spanish civil 
war will not be repeated. 

The Thomas Bill, S. J. Res. 67. The essential purpose of this bill is to 
provide for the possibility of discrimination against an “aggressor.” Sena- 
tor Thomas stated that he followed in part the proposals drafted by the 
Committee of Experts Appointed by the Committee for Concerted Peace 
Efforts to Study Revision of the Neutrality Legislation.£ Apparently recog- 
nizing that a bare proposal to authorize the President to discriminate against 
an aggressor would have little chance of passage, the Thomas Resolution 
adopts a somewhat subtler form of what is basically the same proposition. 
The bill first would amend Section 2 of the 1937 Act by giving the President 
authority in his discretion to list any articles or materials of use in war in 
addition to arms, ammunition and implements of war, whereafter the export 
of any such articles would be unlawful. His bill would then also amend 
Section 3 of the present law by providing that “whenever the President shall 
find that one or more states signatory to a treaty to which the United States 
is a party is engaged in war with another state in violation of such treaty, 
. he may, with the approval of a majority of each House of Congress, exempt 
such other state, in whole or in part, from the provisions of any proclamation 
issued by him under the authority of this Act, if such other state is not 
engaged in war in violation of such treaty.” 

Many of the witnesses before the Senate Committee, particularly those 
representing “peace organizations,” but including also former Secretary 
of State Stimson, favored the Thomas bill. In the testimony before the 
Senate Committee, most of the discussion centered on possible violations of 
the Paris Pact although, in relation to the situation in the Far East, there 
were also references to the Nine Power Treaty and to a Japanese violation of 
that agreement. Itis particularly with reference to this bill that the fact 
was recognized that it was a bill for framing a foreign policy and not a bill 
for a neutrality law. 

t Text of report in Congressional Record, Feb. 13, 1989, p. 1903. 
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The other bills before the Senate Committee included S. J. Res. 106 in- 
troduced by Senator Nye for himself and for Senators Bone and Clark. This 
bill, like the Pittman bill, would permit Congress to find that a state of war 
exists in case the President fails to find that fact. Section 2 of this bill 
makes the application of a cash and carry scheme mandatory after a state of 
war is found instead of leaving it discretionary with the President as under 
the 1937 law. Section 4 of this bill would amend Section 6 (a) of the 1937 
Act so as to make it unlawful for American vessels to carry any articles 
whatsoever to a belligerent; the existing Act confines this restriction to the 
carriage of arms, ammunition and implements of war. Section 6 of this bill 
would amend Section 10 of the existing law so as to make the prohibition on 
the armament and carriage of arms, etc., on American vessels applicable to ' 
all American vessels engaged in commerce and not only those engaged in 
commerce with a belligerent. Senator Nye also introduced S. J. Res. 21 
which would make unlawful the exportation of arms, ammunition or imple- 
ments of war in time of peace or in time of war “except to nations on the 
American continents engaged in war against a non-American state or states,” 

Senator King (S. 203) and the late Senator Lewis (S. 1746) both proposed 
the total repeal of the “Neutrality Acts of 1935-1937.” The other bill 
included in the Senate Committee Print is that of Senator Sheppard (S. Con. 
Res. 8), which contains many descriptive whereases and requests to the 
Secretary of State that he secure agreement on the restriction of the arms 
traffic and on the limitation of armaments. 

The extensive hearings before both committees cannot be summarized, 
but attention may be called to a few interesting points which appear in the 
Senate hearings. Readers.of this Journax will be interested to follow 
Senator Hiram Johnson’s reiterated insistence upon the reality and effective- 
ness of international law. They will be struck by some suggestions con- 
cerning the rules of international law made by other persons. For instance, 
Mr. Baruch remarked: “England searched our ships when the war began. 
That was a breach of international law. ...’’7 Senator Connally re- 
marked: ‘“Now, under the old international law, before the World War, the 
nations insisted on the freedom of the seas and their right to carry on their 
commerce irrespective of a state of war, but the strong nations came along 
and said, ‘We will make up a list of contrabands [stc] which is exempt from 
the freedom of the seas and we will destroy it,’ simply because they were 
strong enough to do it.” 3 Mr. Breckinridge Long, former Assistant Secre- 
tary of State, enunciated the proposition maintained by the State Depart- 
ment in the Wilson administration that we could not change our neutrality 
rules during the course of a war. The unsoundness of this proposition has 
already been noted in this JourNaL.’ Mr. Long also made the astonishing 
suggestion that in view of the increased speed of ships and of aircraft, he 
? Hearings, op. cH., p. 68. 8 Ibid., p. 70. 

D bid., p. 214. See this Journa, Vol. 30 (1938), pp. 263-64. 
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could ‘‘see no reason why our territorial waters should not be extended— 
even to 300 miles from the shores of continental United States.” 1° - 

Professor Fenwick fortunately cleared up one prevalent misunderstanding 
concerning the operation of the cash and carry provisions. It has been com- 
monly assumed that if the 1937 Neutrality Act had been applied to the cur- 
rent situation in the Far East, only Japan could take cargoes from American 
ports since China has no merchant marine. Professor Fenwick called atten- 
tion to the fact that under the law China could make use of the merchant 
marine of any other neutral state, just as the Scandinavian and Dutch 
merchantmen carried goods for Germany while England had control of the 
seas during the World War. E 

A considerable number of bills were before the House Committee. Mr. 
Hennings introduced H. R. 6575, which is identical with the Pittman Peace 
Act of 1939.4 Mr. Ludlow introduced H. J. Res. 3, which is substantially 
the same as Senator. Nye’s S. J. Res. 21. To like effect is the Fish bill, 
HJ. Res. 118. Mr. Guyer of Kansas introduced H. J. Res. 7 “‘to implement 
the Kellogg-Briand Pact for world peace” by defining an aggressor and by 
asking the President to convene a conference which, among other things, 
would enact a code of international laws, stabilize exchanges, rectify inter- 
national wrongs brought about by the Treaty of Versailles, provide equal 
access to all colonies and bring about disarmament. Mr. Knutsen offered - 
H. J. Res. 16, which simply provides for a ban on the export of arms, am- 
munition, implements “or materials” of war whenever the President finds 
that a state of war exists. The Faddis bill (H. J. Res. 44), like the bill of 
Senator King in the Senate, provides for the repeal of the Neutrality Act of 
` 1935 as amended. To the same effect is H. R. 79 introduced by Mr. Maas: 
The Guyer bill, H. J. Hes. 226, is the counterpart of the Thomas bill in the 
Senate. 

Mr. Fish also introduced H. J. Res. 254 which follows the model of the 
existing law. It speaks of “declared or undeclared war” and would allow 
the Congress as well as the President to find the existence of war. When the 
state of war is proclaimed, the export of arms, ammunition and implements 
of war is illegal as under the present Act. Like the Nye-Bone-Clark bill in 
the Senate, the Fish bill also makes the cash and carry provision suto- 
matically applicable. Section 3 of the Fish bill is different in that it provides 
that any American vessel which transports any cargo whatever to a belliger- 
ent shall do so at its own risk. The bill substantially reénacts the provisions 
of the existing law relative to loans and credits and to travel by American 
citizens on belligerent vessels. 

Mr. Ludlow introduced an additional bill (H. R. 163) which is very simple 
inform. Upon the outbreak of war, the President issues a proclamation for- 
bidding exports of all kinds and loans and credits to the belligerents. No 
American vessel can be chartered or used to transport any goods to a belliger- 

1° Hearings, op. cù., p. 217. 4 This bill modified Mr. Hennings’ earlier bill, H. R. 5228. 
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ent. Travel by American citizens on belligerent vessels is at the traveller’s 
risk. There is a limitation upon alien propaganda seeking to enlist Ameri- 
can support for one belligerent’s side. There is also a prohibition on recruit- 
ing in the United States in behalf of a belligerent; this point would seem to be 
adequately covered by earlier laws. There is also an interesting adminis- 
trative provision providing penalties for anyone who “ disguises the identity 
of the consignor” or ‘‘camouflages the nature or the destination of goods 
intended for ultimate delivery to a belligerent nation or to nationals of a 
belligerent nation.” 

H. R. 4232, introduced by Mr. Voorhis, would make it unlawful to sell 
arms, ammunition or implements of war or airplanes or parts of airplanes or 
scrap iron to any foreign nation found by the President to have engaged in 
aerial bombing of civilian populations. 

Mr. Coffey of Washington introduced H. R. 6482, which is entitled “The 
Japanese Embargo Act of 1939” and which, in general, follows the 1937 Act 
except that in place of all general reference to belligerents the name of Japan 
is inserted. 

Upon the conclusion of the hearings before the Senate and House Commit- 
tees, a stalemate seemed to have been reached. Up to this point the Ad- 
ministration had not publicly announced its views. On May 27, Secretary 
Hull sent a letter to the chairmen of the two committees in which he adverted 
to antecedent private conversations with them and other members of the 
committees.2 He asserted the impossibility of the United States disassoci- 
ating itself from world events and the common agreement upon the need for 
assuring the security of the country. He reiterated President Roosevelt’s 
prior position that it was not possible to foresee all possible future situations. 
He believed that neutrality legislation ‘‘should conform so far as possible, to 
traditional concepts of international law adhered to by this government. 
International law requires that the domestic measures adopted by a neutral 
shall be impartially applied to the contending parties in conflict. It does not 
require that a neutral nation shall embargo any articles destined for belliger- 
ents.” He touched upon the expansion of contraband lists and noted that 
complete and rigid embargoes would be ruinous to our economic life. He 
disapproved an embargo on the export of arms. He advocated keeping our 
nationals and ships “out of areas in which there is special danger. The 
rights of our nationals under international law may properly be restricted by 
our own. legislation along certain lines for the purpose of avoiding incidents 
which might involve usin a conflict. In indicating certain restrictions upon 
the exercise of our rights as a neutral I do not wish to be considered as ad- 
vocating the abandonment of these, or indeed of any, neutral rights; but 
there is reasonable ground for restricting at this time the exercise of these 
rights.” He endorsed the cash and carry principle for exports to belliger- 
ents, the continuation of existing legislation on loans and credits to belliger- 

1 Department of State, Press Releases, June 3, 1939, p. 475. 
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ents, the functioning of the National Munitions Control Board and a ban on 
solicitation of funds for belligerents. 

The Bloom bill (H. J. Res. 306) introduced on May 29 was apparently in-. 
tended to give effect to Secretary Hull’s proposals so far as the existing feeling 
in Congress would permit. This bill became the basis for detailed considera- 
tion by the House Committee. At the time of writing this comment, the 
final outcome is still undisclosed. 

The Bloom bill is prefaced by the sound and illuminating assertions that 
the policy of the United States “in foreign wars not affecting the defense of 
the United States is a policy of neutrality in accordance with the rules of 
international law”; that “the United States stands for restating and 
strengthening the rights of neutrals at the earliest practicable time,” and 
that “it seems advisable, until these rights can be restated, to diminish the 
risk of this nation becoming involved in foreign wars by restricting the exer- 
cise of certain neutral rights of our citizens.” This is the first formal recog- 
nition since the debates were opened in 1935 that rules of neutrality depend 
on international agreement and can not be created by legislative acts of a 
aingle state. 

Section 1 of the Bloom bill introduces an important limitation on existing 
legislation and prior bills; all the provisions are dependent not on the mere 
Presidential finding that a foreign war exists, but also on the Presidential 
finding that it is a war which “endangers the lives of citizens of the United 
States, and threatens the peace of the United States.” The bill thus leaves 
a substantial measure of discretion to the President. The bill does not 
include the possibility of an alternate finding by the Congress. After the 
President proclaims his finding, it is automatically unlawful (a) for a citizen, 
to travel on a belligerent vessel; (b) for a citizen or American vessel to travel 
through an area defined by the President as an area “of combat operations”; 
(c) to provide loans or credits for belligerents; (d) to solicit funds for belliger- 
ents except for humanitarian relief; (e) to export any article to a belligerent 
“directly or indirectly ” until title has passed to an alien. It should be noted 
that the “cash and carry” provision becomes simply a “cash” requirement, 
save as combat areas may be proclaimed and limit the voyages of American 
vessels. The Latin American exception (Section 6) is absolute and is freed 
from its existing proviso about coöperation with a non-American state. The 
National Munitions Control Board is continued, as are the sections dealing 
with American ports as Delligerent bases and with submarines and armed 
merchantmen. 

There can be little doubt that the proposals to eliminate the embargo on 
exports of arms and munitions are inspired by the argument that the con- 
tinuation of such a provision would definitely assist ‘aggressor states” by 
hampering Great Britain and France. Should the existing embargo be re- 
pealed during the course of a war for the reason indicated, the United States 
would clearly be guilty of a breach of neutrality—because of the motive, not 
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because of the bare fact of change. Since, however, the imposition of the 
embargo does not reflect a neutral duty under international law, its repeal at 
this time involves no breach of an international duty even though designed 
to assist certain states in case of war. 

The Bloom bill in many respects is an improvement on the existing law, 
but it represents a partial withdrawal from the prevalent theory of 1935 
which sought to free the United States from economic and psychological ties 
with either party to a war. That theory is, however, partially maintained 
by the new form of the cash and carry provision and the ban on loans, credits 
and solicitation of funds. ` 

Purr C. JESSUP 


13 On June 6, Mr. Corbett introduced H. R. 6689, providing for the creation of a National 
Neutrality Commission composed of six members of the House, six members of the Senate, 
and the Secretaries of Commerce, State, War, the Navy and the Treasury. They would be 
authorized to appoint expert counsel, advisers and employees. Although the commission 
would be authorized to make suggestions for enactment of neutrality legislation in general, 
the functions envisaged for them do not seem ta contemplate the kind of continuing and 
thorough study of neutrality legislation which is needed. None the less, the bill proposes a 
move in the right direction. 


CURRENT NOTES 
SECRETARY HULL ELECTED PRESIDENT OF THE SOCIETY 


The Thirty-Third Annual Meeting of the American Society of Interna- 
tional Law took place in Washington April 27-29 last, in accordance with the 
Program published in the last number of the Journat (p. 350). 

The members were grieved to hear Dr. James Brown Scott announce at 
the opening session that he thought the time had come for him to retire from 
the presidency. Dr. Scott was one of the founders of the Society and for 
many years he was its Secretary and Managing Editor of the Jounnau. In 
1929 he succeeded to the presidency, upon the retirement of the Honorable 
Charles Evans Hughes, now the Chief Justice of the United States. The 
only other man who has served as President of the Society was the Honor- 
able Elihu Root, who held the position for the first eighteen years of the 
Society’s existence. An affectionate tribute was paid to Dr. Scott for his 
years of devotion to the Society and JOURNAL. 

When the time came for the election of officers, the Honorable Cordell 
Hull, Secretary of State of the United States, was unanimously chosen for 
the office of President, and Dr. Scott was elevated to the honorary presidency. 
Upon the notification to Mr. Hull of this action of the Society, it was gra- 
ciously received and later he sent the following written acceptance: 


THE SECRETARY OF STATE 
WASHINGTON 
May 5, 1989 
Dear Dr. Scott: 

This is merely to confirm in writing the statement I made to you and Mr. Finch per- 
sonally on the occasion of your call at the Department on May 3 in which I expressed 
appreciation of the action of the American Society of International Law in electing me 
to membership in the Society and also as President for the ensuing year. 

As I stated then, I shall regard it as a distinct privilege to work with the Society na 
shall endeavor to serve it to the best of my ability. I trust that we, in working to- 
gether, may find it possible to do something of a constructive character in the field of 
international law, the principles of which are being sorely tried in these troublous times 
of international relations. I hope that you, as well as other members of the Society, 
will feel free to bring to my attention at any time any matter pertaining to the aims and 
purposes of the Society which should have consideration, or any suggestion as to how we- 
might improve upon the work so as to render the greatest amount of service to the 
Society and to the public in general. On my part I shall probably be calling upon you 
and other members from time to time for assistance and guidance in endeavoring to 
maintain the high standard set by you and your predecessors in office in promoting a free 
discussion and better understanding of international law and the problems arising 
under it. 

Sincerely yours, 
[Signed] Corpmit HULL 
Dr, James Brown Scort, 
700 Jackson Place, 
Washington, D. C. 


558 


CURRENT NOTES 559 


The attendance at the several sessions of the meeting was exceptionally 
large and the discussions animated and interesting at all times. 

The opening session on Thursday evening, April 27, was devoted to 
what might be called the fundamental reasons for the existence of inter- 
national law and this question was ably presented by two outstanding 
exponents of jurisprudence and international relations, namely, Professor 
Roscoe Pound of the Harvard Law School, and the Reverend Edmund 
A. Walsh, S.J., Regent of the School of Foreign Service of Georgetown 
University. 

Again on Friday morning the Society was privileged to hear discussions of 
problems of a fundamental character. Mr. John N. Hazard, of the Institute 
of Current World Affairs, gave a brilliant exposition of “The Soviet Concep- 
tion of International Law” and parried with finesse a long series of questions 
from “doubting Thomases.” Professor Edwin Borchard of Yale Law 
School, fresh from his personal experience at the Eighth International Con- 
ference of American States at Lima as a member of the Committee of Ex- 
perts for the Codification of International Law, read a well thought out paper 
on the subject of “The ‘Minimum Standard’ of the Treatment of Aliens,” 
which also precipitated a lively discussion. 

The effort of the Committee on Annual Meeting to arouse more interest on 
the subject of private international law was most successful, due to the clear 
and convincing way in which both M. Pierre Lepaulle, Advocate, of Paris, 
and Miss Magdalene Schoch of the Harvard Law School treated this topic. 
The interrelation of the principles underlying the conflict of laws, or private 
international law, with the principles upon which branches of public inter- 
national law are based was evident, as members were quick to point out in 
the ensuing remarks. At this session ‘‘The Rôle of Labor in International 
Relations’? was described and its importance pointed out in the develop- 
ment of a future world order by Mr. Leifur Magnusson, former Director of 
the Washington Office of the International Labor Organization. 

The formal program was concluded on Friday evening, April 28, with two 
papers, one dealing with ‘American Contributions to International Law,” 
by Professor Norman A. MacKenzie, of the University of Toronto, which 
elicited inquiries regarding the status of Canada in the Pan American sys- 
tem; and the second on “Collective Security,” by Mr. Allen W. Dulles, of 
the New York Bar. Mr. Dulles felt that a collective security system should 
not ignore practical politics, and particularly could not be founded upon the 
hypothesis that the United States would take part in enforcing peace in 
Europe. 

The business of the Society was conducted as usual at the session held on 
Saturday morning, April 29. In addition to electing Secretary Hull Presi- 
dent and Dr. Scott Honorary President, the Society re-elected the Honorary 
Vice-Presidents and the Vice-Presidents, and added the following members 
to the Executive Council to serve until 1942: 
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CLARENCE BERDAHL ALLEN W. DULLES . 
ALIce M. HOLDEN EDGAR TURLINGTON 
Haroup Tosin Marson W. GRAHAM 
JOHN P. BULLINGTON James O. MURDOCK 


The following minute was adopted in memory of James W. Garner, re- 
cently of the Board of Editors of the JournaL and Honorary Vice-President 
of the Society: 


Our Society mourns the loss of an honorary Vice President and one 
of its most beloved members, James Wilford Garner. Professor Garner 
was one of the most constant in his attendance at our meetings and we 
depended upon him to clarify many of the questions which arose during 
our discussions. We- shall always remember the incisive and earnest - 
tone with which he emphasized the points of his extraordinarily able 
analyses. We satin admiration of his masterful extemporaneous state- 
ments of the law, which were so accurate and so polished that it almost 
seemed they must have been prepared in advance. He was an out- 
standing creativescholar. He wasan inspiring teacher and an influential 
leader of public opinion in the field of international relations. ‘The 
Conference of Teachers of International Law owes much to his guidance 
when he presided at an important organization meeting. We shall 
sadly miss his contributions to the American Journal of International Law. 
We shall continue to feel the lack of his wise’ counsel at our meetings, 
but above all we shall mourn the loss of a friend very dear to us all. 


Professor Herbert W. Briggs, of Cornell University, was elected a member 
of the Board of Editors to fill the vacancy caused by the death of Professor 
Garner. The other editors were re-elected. 

Regulations were adopted governing student membership in the Society, 
pursuant to the amendment to the Constitution adopted last year. These 
regulations are printed elsewhere (p. 563, infra). 

E! Following the recommendation of the Committee on Publications of the 
Department of State, the Society adopted the following resolution: 


Resolved, That, in view of the fact that the weekly Press Releases of 
the Department ‘of State affords the most complete and authoritative 
documentation of the current foreign relations of the United States 
available, and in view of the fact that active support-of this publication 
by personal subscription is essential to its continuance and its improve-- 
ment, the American Society of International Law strongly recommends 
practitioners of international law, professors of international law, inter- 
national relations, political science and history, and other persons 
interested in the foreign relations of the United States, to support this . 
publication by sending their personal subscriptions to the Superintend- 
ent of Documents, Washington, D. C.; and 

Resolved further, That a copy of this resolution be printed in the 
American Journal of International Law, and that copies of this resolution 
be sent to the Section of International and Comparative Law of the 
American Bar Association, the American Political Science Association, 
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and the American Historical Association, requesting similar action or 
the publication of this resolution in their respective reviews. 


It will be recalled that last year the Society appointed 4 Special Committee 
to consider recommendations of the Nominating Committee concerning 
revision of the Society’s Constitution. Professor James W. Garner was 
Chairman of this committee, and following his untimely death on December 
9, 1938, Professor Philip C. Jessup was chosen to fill the vacancy. Owing to 
these circumstances, the committee was unable to complete its work and 
submit a final report to the Executive Council in time for action at the recent 
annual meeting. Two progress reports were, however, submitted and acted 
upon by the Executive Council at its meeting which followed the adjourn- 
ment of the Society on Saturday morning, April 29. Several amendments 
to the Constitution proposed by the Special Committee received the approval 
of the Executive Council and will be acted upon by the Society at its next 
Annual Meeting. Notice of these proposed amendments is printed else- 
where (p. 562, infra). 

One of these amendments proposes that the committee to nominate offi- 
cers of the Society shall be elected at the last session of the preceding Annual 
Meeting instead of at the first session of the Annual Meeting at which the 
election is to take place. In explanation of this proposed amendment, the 
Special Committee reported: 


The Special Committee believes that it is desirable that the Executive 
Council should be composed in such a way as to give the maximum 
amount of representation to the membership of the Society and that it 
is especially desirable that the younger members of the Society should 
have an opportunity to contribute to the work of the Society through 
membership on the Council. Realizing the diffculty which the 
Nominating Committee annually has in making nominations, it is 
recommended that the Executive Council instruct the Secretary of the 
Society to prepare annually a list of all persons who have served on the 
Executive Committee and on the Executive Council, indicating after 
each name the years during which each individual has served and that a 
copy of this list be handed to the Chairman of the Nominating Com- 
mittee immediately after his election. 


Another amendment proposed that the Executive Committee be abolished 
and that a quorum of seven members of the Executive Council be pro- 
vided instead. In support of this recommendation, the Special Committee 
stated ite belief that the Executive Council can function through a small 
quorum as satisfactorily as the present Executive Committee made up of ten 
elected members. and three ex oficio members. 

A recommendation of the Special Committee that the President of the 
Society shall not be eligible for re-election after two consecutive years until 
the fifth Annual Meeting after his term expires was not approved by the 
Executive Council. 

The Special Committee was continued. in order to complete its work of 
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general revision and submit its further recommendations to a special meeting 
of the Executive Council in time to submit any proposed amendments for 
action at the Annual Meeting of the Society in 1940. 

The Thirty-Third Annual Meeting closed with a brilliant banquet at the 
Carlton Hotel on Saturday evening, April 29, attended by 168 persons, 
including members and their guests and a large representation of the Diplo- 
matic Corps in Washington. Mr. Frederic R. Coudert, of New York, was 
the accomplished toastmaster. Dr. Alexis Carrel, author of Man the Un- 
known, gave his hearers something to think about, in international relations 
outside of the usual contents of treatises on international law. The Honor- 
able Key Pittman, Chairman of the Senate Committee on Foreign Relations, 
made a fervent statement in explanation of the long efforts of the Congress of 
the United States to evolve a proper neutrality law for this country, and the 
evening closed with a semi-humorous and laugh-provoking address by Mr. 
William Hard, newspaper correspondent and writer, in which, in an imagi- 
nary tour of Europe, he explained in each capital why he is an proorens 
“isolationist.” 

As is customary, the papers, speeches, discussions and debates, as well 
as the minutes of the Executive Council, have been printed im a -volume. of 
Annual Proceedings, available to members and subscribers at $1.50 per copy. 

GEroRrGE A. Finca, Secretary 


PROPOSED AMENDMENTS TO THE SOCIETY’S CONSTITUTION 


The following amendments to the Constitution of the American Society 
of International Law proposed by the Special Committee appointed April 
30, 1938, have been approved by the Executive Council and are hereby noti- 
fied to the members of the Society for action at the next annual meeting in 
April, 1940: 


Amend Article IV, so that the concluding phrase of the third para- 
graph of that article shall read: “at the last session of the preceding 
annual meeting of the Society.” 


Amend Article V, Section 4, first paragraph, to read as follows: 
“The Executive Council shall have charge of the general interests of 
_the Society, shall call regular and special meetings of the Society and 
arrange the programs therefor, shall appropriate money, shall appoint 
from among its members such committees as may be necessary and the 
chairmen of such committees, with appropriate powers, and shall have 
full power to issue or arrange for the issue of a periodical or other publi- 
cations, and in general possess the governing power in the Society, 
except as otherwise specifically provided in this Constitution. The 
Executive Council shall have the power to fill vacancies in its member- 
ship occasioned by death, resignation, failure to elect, or other cause, 
such appointees to hold office until the next annual election.” 


Amend Article V, Section 4, second paragraph, by substituting the 
bitte “seven” for the word “nine” so that the paragraph will read as 
ollows: 
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“Seven members shall constitute a quorum of the Executive Council, 
and a majority vote of those in attendance shall control its decisions.” 


Omit Article V, Section 5. j 

Article V, Section 6, omit the last phrase which reads, “and who shall 
also be Chairman of the Executive Committee,” so that the section as 
amended will read: ‘‘The Executive Council shall elect a Chairman, 
who shall preside at its meetings in the absence of the President.” 


For an explanation of these amendments see the reports of the Special 
Committee printed in the Proceedings of the Society for 1939, and a summary 
of them in this JoURNAL, supra, p. 561. 

GEORGE A. Frvcu, Secretary 


_8TUDENT MEMBERSHIP IN THE AMERICAN SOCIETY OF INTERNATIONAL LAW 
Regulations adopted April 29, 1939 


(1) Student membership shall be open to any properly qualified graduate 
or undergraduate student who shall file with the Secretary of the Society a 
certificate signed by the head of the department or by the registration officer 
or other appropriate officer of a college, university, or institution of higher 
learning, indicating that such student is enrolled in the regular manner as a 
student of such college, university or institution at the date of filing such 
certificate. | 

(2) Student membership is valid for one year after the conferring of such 
membership. But this membership may be renewed from time to time, at 
- the discretion of the Secretary, on receiving satisfactory evidence that the 
person is still regularly enrolled as a student in a college, university or 
institution. 

(3) The annual dues for student membership shall be three dollars per 
year. 

(4) Student members are entitled to receive the regular issues of the 
American Journal of International Law, and to participate in the meetings of 
the American Society of International Law, but are not entitled to vote or be 
eligible to hold office. 

(5) Any student member may become a regular member of the Society 
upon paying the regular dues, and shall thereafter have all the privileges 
attaching to regular membership. 


CLOSURE OF THE OFFICE OF THE PERMANENT DELEGATION OF 
SPAIN TO THE LEAGUE OF NATIONS 
On February 26, following its recognition of the Nationalist Government 
of Spain, the Swiss Government forcibly closed and sealed the office of the 
Permanent Delegation of Spain to the League of Nations. The office was 
under the direction of Señor del Vayo, son of the Foreign Minister of the 


1 New York Times, Feb. 27, 1939. 
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Republican Government of Spain. While Sefior del Vayo had been 
given diplomatic standing by the Republican Government of Spain, he was 
not accredited to the Swiss Government nor was he a delegate or represent- 
ative to the Assembly or Council of the League. His function was that of 
acting as a liaison officer between his government and the Secretariat of 
the League, for the transmission of papers and documents, and for the 
procurement of information on the attitudes of League officials toward the 
Spanish Republican Government and the situation in Spain. 

This action by the Swiss authorities calls attention anew to that unique 
institution of Permanent Delegations to the League,? and raises query re- 
specting certain possible inferences. May the Swiss Government prevent 
a government which it does not recognize from having an office in Geneva 
solely for purposes of liaison with the League? May it do this even though 
League officials and all other states members of the League recognize the 
government and agents which the Swiss do not recognize? May the Swiss 
authorities eject from Switzerland a person sent by his government to 
Geneva to take charge of a Permanent Delegation to the League? May 
they prevent his entry into the country, or his passage through the country, 
if they do not recognize his government or do not regard him as persona 
grata? 

- An examination of the Annuaire de la Société des Nations indicates con- 
siderable discrepancy in the practice of the states members of the League 
in their designation of Permanent Delegations. In some instances the Per- 
manent Delegations have been led by or composed of official delegates or 
representatives to the Assembly or Council of the League, permanently 
stationed at Geneva, some having the full diplomatic rank of ministers. 
In some instances the so-called Permanent Delegations have been situated 
away from Geneva, at Berne, Paris or other cities, and in the hands of 
diplomatic representatives accredited to and regularly residing at the seat 
of government of another international personality. In still other instances 
consuls located at Geneva have been designated as Permanent Delegations, 
sometimes being appointed to represent their states at the Assembly and 
Council, but more frequently not. Finally, there has been a fourth category 
made up of individuals sent to Geneva but not in the capacity of official dele- 
gates or representatives to meetings of the League. Some of these persons 
appear to have been invested with diplomatic character by their govern- 
ments, others not. l l 

In soliciting from the Federal Assembly the “power to offer the hospital- 

2 On the status of these delegations see: W. Schiicking and H. Wehberg, Die Satzung des, 
Volkerbundes kommentiert (2d ed., Berlin, 1924), pp. 379-388; J. Secrétan, Les immunités 
diplomatiques des représentants des Etats Membres et des Agents de la Société des Nations 
(Lausanne, 1928), p. 28; P. B. Potter, Permanent Delegations to the League of Nations, 
Research Committee of the Geneva Office, League of Nations Association; L. Preuss, 


“Diplomatic Privileges and Immunities of International Agents Invested with Functions 
of an International Interest,” this Journan, Vol. 25 (1931), pp. 700-701. 
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ity of its territory” to the League of Nations, the Swiss Government, in 
1919, offered to procure to the League ‘‘all the facilities and all the advan- 
tages which it [the League] may deem desirable.” 3 It is supposable that 
these include the reception of representatives of the states members of the 
League. 

Article 7 of the Covenant provides that ‘ Representatives of the members 
of the League and officials of the League, when engaged on the business of 
the League, shall enjoy diplomatic privileges and immunities.” This pro- 
vision and undertaking was clarified by a decree of the Swiss Federal Council 
dated August 21, 1922, which conferred upon delegates and accredited 
representatives of states members of the League of Nations a standing in 
Switzerland equivalent to that enjoyed by members of the diplomatic 
corps accredited to the government at Berne.4 The modus vivendi concluded 
by the Secretary General of the League of Nations and the Swiss Govern- 
ment concerning diplomatic immunities of League of Nations officials, 
September 18, 1926, placed the Swiss Government on record as recognizing 
that the League of Nations “possesses international personality and legal 
capacity.” 5 

In general, the net effect of Article 7 of the Covenant, the Decree of 1922, 
and the modus vivendi, would appear to be that Switzerland has waived its 
right of agréatzon for “Representatives of the members of the League .. . 
when engaged on the business of the League.” Considering that the 
Geneva, institution is located within the territory of Switzerland and can be 
attained only by passing through the territory of that state, it would seem 
that the present power of Switzerland to control the entry, passage and resi- 
dence of such official representatives was somewhat less than that custom- 
arily held by a state regarding the passage of a foreign envoy through its 
territory en route from his own country to his post in another state. The 
test of whether such diplomatic privileges and immunities shall be accorded 
by Switzerland rests upon the question whether the individual concerned 
is an official representative of his state to the League of Nations and is 
“engaged on the business of the League.” It is pertinent to note that while 
Switzerland strenuously opposed the admission of the Soviet Union, whose 
government it did not recognize, to the League of Nations in 1934, it 
placed no obstacles in the way of Soviet officials sent to meetings of the 
League of Nations entering, passing through, or residing in Switzerland. 
So far as can be ascertained, it afforded such persons the same privileges 
as other delegates and representatives. 

The status of Permanent Delegations composed of consuls, agents, or 


2 Swiss Federal Council, Message a l Assemblée fédérale concernant la question de l'accession 
de la Suisse à la Société des Nations, du 4 août, 1919 (Berne, 1919), p. 369. 

‘See League of Nations Document C.196.M.70.1927.V., p. 249; Preuss, loc. ctt., p. 701. 

ë: League of Nations Document C.555.1926.¥. 

8 See speech of M. Motta in the Sixth Committee of the Assembly, Sept. 17, 1934. Off- 
cial Journal, Spl. Supp. No. 130, pp. 18-21. 
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persons lacking accepted diplomatic standing is more uncertain. No law 
or accord governs their case. Consequently, it seems reasonable to believe 
that their status and rights must be settled upon the general principles of 
international law. Those sent as consuls to Geneva and possessing exe- 
quaturs from the Swiss authorities should be entitled to the rights and 
privileges of consuls of their appropriate rank, upon the basis of interna- 
tional law, Swiss law, and the terms of their exequaturs. Barring their 
simultaneous possession of diplomatic rank or credentials for a meeting 
of the League of Nations, there is no fundamental reason why they should 
enjoy rights or prerogatives in excess of those pertaining to other consuls 
merely because they maintain an office for the interchange of communica- 
tions and information between their governments and the Secretariat of the 
League. Being ordered by their governments to act in an intermediary 
capacity, they are entitled by practice and law to the privileges and respect 
necessary for the proper execution of their duties, no more. If their exe- 
quaturs are withdrawn or cancelled, there is no reason why they should 
enjoy superior rights or status due to instructions from their own authori- 
ties to add League liaison duties to their regular consular activities. Those 
traveling on diplomatic passports and having diplomatic position by virtue 
of the action of their governments, but not being accredited either to the 
Swiss Government or to the Assembly or Council of the League, are due 
the respect to which their standing entitled them. Doubtless they may 
be treated with greater consideration than private citizens, bearing as they 
do marks of-esteem and elevation by their governments, On the other 
hand, there seems to be no reason to regard them as having rights and 
privileges comparable to those of representatives formally accredited to 
and received by the Swiss Government or the League of Nations. There 
is no reason why they may not be directed to leave the country upon suf- 
cient motive; and there is no compulsion upon Switzerland to admit them, 
allow them passage or residence, if the government whose passport they 
earry is not recognized by or does not enjoy friendly relations with the Swiss. 

The status and inviolability of the offices maintained by the Permanent 
Delegations in Geneva is, of course, governed largely by the character of the 
person having charge of them. Consular offices in which Permanent 
Delegations are housed are entitled to the customary inviolability and sub- 
jected to the usual jurisdiction of the local authorities. Quarters occupied 
by Permanent Delegations not possessing accredited diplomatic or consular 
character may, perhaps, expect treatment somewhat preferential to that of 
private alien property. If, however, the person of the occupant may be 
forced to leave the country, there is no reason why the proper authorities 
may not close and seal the premises. There may be question whether such 
offices are inviolable, but that matter has not been called into issue thus far 
in Geneva. 


: NORMAN J. PADELFORD 
Fletcher School of Law and Diplomacy 
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papers; Cong. Rec., Congressional Record; Europe, L'Europe Nouvelle; Hz. Agr. Ser., U. 8. 
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L. N. O. J., League of Nations Official Journal; L. N. T. S., League of Nations Treaty 
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R. A. I., Revue aéronautique internationale; 7. I. B., Treaty Information Bulletin, U. 8. 
State Department; U. S. T. S., U. S. Treaty Series. l 


August, 1938 

12/November 24 Buiaarta-~-Great Brrrarmn. Notes exchanged at Sofia regarding the 
military naval and air clauses of the Treaty of Neuilly. Text: G. B. T. S., 
No. 12 (1939), Cmd. 5954. 


September, 1938 

26 #Ar@entiIna—Urvucvar. Cultural convention signed at Buenos Aires, providing for 
the exchange of professors, artiste, scholars, etc. Text: Coopération Intellectuelle 
(Paris), Dec. 1988, pp. 655-656. 


November, 1838 
3 Brazi—Prrv. Extradition treaty signed in Lima. P. A. U., Apr. 1989, p. 241. 


December, 1988 

16 <AusTRALIA—SwirzERLaND. Ratifications exchanged at Canberra of the commercial 
agreement, signed at Canberra, Nov. 4, and at Berne, Nov. 22, 1938. Text: 
G. B. T. 8., No. 14 (1939), Cmd. 5960. 


19 France—Grusce. Cultural agreement signed at Athens. Text: Coopération Iri- 
tellectuelle (Paris), Dec. 1938, pp. 658-661. 


27 #£=xBrazi-—Cotompia. Extradition treaty signed at Rio de Janeiro. P. A. U., Apr. 
1939, p. 241. 


January, 1989 
8-March 18 PERMANENT COURT oF ARBITRATION. Argentina, Greece, Panama, Ru- 
mania, appointed members of the court during January. T. J. B., Jan. 1939, p. 1; 
Feb., p. 28. The Dominican Republic, El Salvador and Switzerland appointed 
members during February and March. T. J. B., Mar. 1939, p. 39. 


14/April 12 Awrarcric Regions. An official State Council bulletin proclaimed on Jan. 
12 Norwegian occupation of that part of the Antarctic continent from 17° W. to 
45° E. The move was designed to protect the whaling industry. There is no 
conflict with territory recently claimed by Lincoln Ellsworth for the United States. 
London Times, Jan. 16, 1939, p. 11; N. Y. Times, Jan. 15, 1939, p. 19. German 
claims to more than 231,660 sq. mi. of Antarctic territory were made on Apr. 12. 
Part of this area has been claimed by Norway, and denied by Germany. C. S. 
Monitor, Apr. 12, 1939, p. 5; N. Y. Times, Apr. 18, 1989, p. 11. 
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February, 1989 
6 Great BRitaIn—SwirzERLAND. Ratifications exchanged at Berne, of the conven- 
tion in regard to legal proceedings, signed at London, Dec. 3, 1937. Text:G.B.T.8.,' 
No. 16 (1939), Cmd. 5978. 


9 Great Barrain—Pouanp. Notes exchanged at Warsaw modifying the commercial 
agreement of Feb. 27, 1985. Text: G. B. T. S., No. 22 (1939), Cmd. 5997. 


10 FRANCH— YUGOSLAVIA. Trade agreement signed in Paris, providing preferential 
treatment for Yugoslav products. B. T. N., Apr. 6, 1939, p. 331. 


13-16 QENERAL Act FOR THR PACIFIC NBTTLEMENT OF INTERNATIONAL Disputes. France, 
India and New Zealand informed the Secretary-General of the League of Nations 
of their intentions to adhere for the next five years to the provisions of the Act, 
subject to reservations. T. I. B., Mar. 1939, pp. 40-43. Announcement made 
Feb. 16 of French and British notification to the League of Nations of their con- 
tinued adherence to the Act {signed Sept. 26, 1928] after the renewal date, Aug. 16, 
1939, except in case of war. L. N. O. J., Mar./Apr. 1939; N. Y. Times, Feb. 
17, 1939, p. 12. Text of British notification: London Times, Feb. 17, 1939, p. 18; 
G. B. Mise. Ser., No. 2 (1939), Cmd. 5947. 


15 Francn—Gurmany. Trade agreement signed in Berlin. London Times, Feb. 16, 
1939, p..13; B. I. N., Feb. 25, 1939, p. 162. 


17-May 12 Curmess-Japannse War. Following a formal inquiry, the Japanese Foreign 
Minister informed Ambassador Grew that occupation of Hainan Island was only 
for military purposes. N. Y. Times, Feb. 18, 1939, p. 1; London Times, Feb. 18, 
1939, p. 12. On Feb. 23 a note of apology for recent bombings in Hong Kong was 
handed to the British Ambassador. Japan accepted responsibility and promised 
disciplinary measures. London Times, Feb. 24, 1939, p. 16. Announcement was 
made May 9 that Japan would hereafter prevent third-power relief organizations 
from supplying food and medicine to Chinese refugees in cities under attack. 
N.Y. Times, May 10, 1939, p. 1. American Red Cross rice was refused landing on 
May 12. The British Ambassador to Japan protested the bombing of Chungking. 
C. S. Monitor, May 12, 1839, p. 2. 


17 Dosmucan Repustic—Harmt. The Dominican Republic paid the Haitian Govern- 
ment $275,000 in a compromise settlement of all amounts due under an accord for 
the payment of indemnity resulting from the October, 1937, killings in Dominican 
territory. C.S. Monitor, Feb. 20, 1939, p. 6. 


18 PERMANENT COURT oF INTERNATIONAL JuUsTicH. Members of the League of Nations 
and World Court were asked to nominate candidates for the court, since all fifteen - 
seats will become vacant at the end of the year. N.Y. Times, Feb. 19, 1939, p. 33. 


19 - Potanp—Sovier Russa. Trade treaty, based on most-favored-nation treatment, 
signed at Moscow. N Y. Times, Feb. 20, 1939, p. 5; London Times, Feb. 20, 
1929, p. 11. 


20 Canapa—Unrrep Srarms. Regional arrangement governing the use of radio for 
civil aéronautical services reached by exchange of notes. T. I. B., Feb. 1939, p. 
31. Text: Ez. Agr. Ser., No. 143. 


20 Eayrr—Graat Brrrawn. Agreement signed at London regarding tonnage measure- 
ment [with exchange of notes regarding ita application to India]. Text:G.B.7.8., 
No. 19 (1989), Cmd. 5994. 


20-22 BALKAN ENTENTE. Representatives of Greece, Yugoslavia, Rumania and Turkey 
met at Bucharest. Bulgarian and Hungarian territorial demands were on the 


CHRONICLE OF INTERNATIONAL EVENTS 569 


agenda. N.Y. Times, Feb. 20, 1939, p.6. A communiqué, issued at the close of 
the meetings, stressed the solidarity of the member states, but omitted reference to 
the prolongation of the Balkan Pact which expired in February. The next con- 
ference will meet at Belgrade in February, 1940. N. Y. Times, Feb. 23, 1939, p. 
6; London Times, Feb. 23, 1989, p. 18. It was decided that de jure recognition of 
the Franco Government in Spain will be undertaken by the individual governments. 
London Times, Feb. 23, 1939, p. 14. 


20-22 OsLo Grovp. A conference opened at Helsingfors Feb. 20. N. Y. Times, Feb. 21, 
1939, p. 4. The declaration issued Feb. 22, stated a common attitude would be 
adopted on questions arising from liquidation of the Spanish civil war. Refugees 
and neutrality questions were also considered. N. Y. Times, Feb. 28, 1939, p. 
12. On May 9 the Foreign Ministers reaffirmed the policy of neutrality in a com- 
muniqué, allowing each country to decide for itself whether to accept the German 
offer of non-aggression treaties. C. S. Monitor, May 10, 1939, pp. 1-2. Text of 
communiqué; M. Y. Times, May 10, 1939, p. 14. 


21 France—Inan. Diplomatic relations were resumed, having been severed in Decem- 
ber, 1988. B.I. N., Mar. 11, 1939, p. 206. 


28-Aprill Spanish Recoenirion. List of countries granting recognition: N. Y. Times, 
Mar. 2, 1989, p. 8; B. I. N., Mar. 11,1989. Other countries: United States, Press 
Releases, Apr. 1, 1939, p. 245; Denmark, Finland, Iceland, Norway and Sweden, 
N. Y. Times, Apr. 1, 1939, p. 2; Colombia, El Salvador and Panama, N. Y. Times, 
Apr. 2, 1989, p. 34. 


27-April 1 Bearn. President Azaña resigned Feb. 27. N. Y. Times, Mar. 1, 1939, p. 8. 
Madrid surrendered to the Franco forces Mar. 28. C. S. Monitor, Mar. 28, 19389, 
p.1. Nine provincial capitals surrendered Mar. 29. N.Y. Times, Mar. 30, 1939, 
p.l. A Nationalist communiqué of Apr. 1 stated that ‘the war is over.” B.LN. 
Apr. 6, 1939, p. 355. 


28 Permanent COURT or ÎNTERNATIONAL JusTicy. The court delivered judgment in 
the Panevezys-Saldutiskis Railway case, declaring that one of the Lithuanian 
Government’s objections was well founded and, accordingly, it could not entertain 
the Estonian claim. L. N. M.S., Feb. 1939, p. 82. 


March, 1989 
1 Great Brrrarin—Turneyr. Notes exchanged supplementary to the trade and 
clearing agreement of Sept. 2, 1936. Text: G. B. T. S., No. 17 (1939), Cmd. 5981. 


1 INTERNATIONAL DANUBE Conmassion. Germany joined the commission, having 
signed the Sinaia agreement of August, 1938, concluded between France, Great 
Britain and Rumania, acknowledging Rumania’s sovereignty over the lower Dan- 
ube. N. Y. Times, Mar. 2, 1939, p. 10; B. I. N., Mar. 11, 1989, p. 227. 


8/9 Braza-—Unirep Sratres. Commercial agreement reached by exchange of notes at 
Washington. Texts: Press Releases, Mar. 11, 1989, pp. 175-182; N. Y. Times, 
Mar. 10, 1989, p. 8. 


10 Bourvian Om. The Bolivian Supreme Court ruled against the Standard Oil Co. of 
New Jersey, whose $17,000,000 investment was declared forfeited under a decree 
of the de facto government at La Paz two years ago. N. Y. Times, Mar. 12, 1939, 
p. 43, E 


10 Crones Currency. Japanese Foreign Office invited Great Britain to transfer her 
backing to the new currency which Japan was establishing. Announcement was 
made March 13 of the United States’ protest against new currency measures in 
North China. B. I. N., Mar. 25, 1989, pp. 289, 297. 
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12 Pors Pros XII. Following his election as the 262d Pope, Eugenio Cardinal Pacelli 
. was crowned. N. Y. Times, Mar. 3 and 13, 1939, pp. 1, 1. 


12/May 3 Spaneuar, Cama., The mayor of the Japanese-sponsored Greater Shanghai 
Government presented demands to the International Settlement Council and 
foreign consuls for greater participation in the Settlement’s administration. N.Y. 
Times, Mar. 12, 1939, p. 35; C.S. Monitor, Mar. 13, 1939, p.5. In a memorandum 
to the United States and British Ambassadors, Japan again demanded a greater 
control in the Municipal Council. C. S. Monitor, May 3, 1939, p. 1; N. Y. Times, 
May 4, 1939, p. 16. 


l4 CzecHostovaKia—Houneary. A Czechoslovak-Hungerian Commission fixed the 
boundaries between Carpatho-Ukraine, Slovakia and Hungary. N. Y. Times, 
Mar. 15, 1939, p. 14. The formal annexation of Carpatho-Ukraine took piace on 
March 16. C. S. Monitor, Mar. 16, 1939, p. 4. 


15-April 22 CZECHOSLOVAKIA. Independence was proclaimed on Mar. 14 by Slovakia 
and the eastern province of Carpatho-Ukraine (Ruthenia), the latter being ignored 
by Hungary as its troops marched towards the Polish frontier. C. S. Monitor, 
Mar. 15, 1939, pp. 1, 4. Germany officially proclaimed absorption of Bohemia 
` and Moravia, and took over Slovakia as a ‘‘protectorate” on Mar. 16, while Hun- 
gary announced the annexation of Carpatho-Ukraine. N. Y. Times, Mar, 17, 
1939, p. 1. Abstract of German decree: p. 4. Text: London Times, Mar. 17, 1939, 
p. 11. Great Britain and France refused March 18 to recognize the German title 
to occupied countries. C. S. Monitor, Mar. 18, 1939, pp. 1, 6; N. Y. Times, Mar. 
18, 1989, pp. 1, 37. The United States canceled its trade treaty with the former 
Czechoslovakia on Mar. 17 and stopped all mail service to that region. N. Y. 
Times, Mar. 18, 1989, pp. 2,3. Effective Apr. 22, duties on German imports were 
ordered by the United States to be raised 25% in addition to the normal duties 
until proof should be given that the goods are not subsidized. N. Y. Times, Mar. 
19, 1939, p. 1, Apr. 28, 1939, p. 1; Treasury Decisions 49821; Press Releases, Mar. 18, 
1939, pp. 203-206. In reply to German notes of Mar. 16 and 17, Soviet Russia sent 
a note on Mar. 18 refusing to recognize the protectorate over Czech provinces 
and Slovakia, and condemned Hungary’s invasion of Carpatho-Ukraine. B.I. N., 
Mar. 25, 1989, p. 243; C. S. Monitor, Mar. 20, 1939, p. 6. Text: London Times, 
Mar. 20, 1939, p. 20; N. Y. Times, Mar, 20, 1939, p. 2. On Mar. 20 the United 
States notified Germany of its refusal to recognize the seizure of Czechoslovakia. 
Text: C. S. Monitor, Mar. 21, 1930, p. 11; N. Y. Times, Mar. 22, 19839, p.6. Follow- 
ing the recall of German Ambassadors at Paris and London, a German Foreign 
Office communiqué of March 20 dealt with Anglo-German relations and reached 
the conclusion that the naval and amity pacts of Munich are interlocking commit- 
menta in spirit and if one is no longer valid, the other is also. N. Y. Times, Mar. 
21, 1939, p. 1. Day-to-day diary of the events involving Czechoslovakia, Mar. 
9-20: B. I. N., Mar. 25, 1989, pp. 255-271. President Roosevelt proclaimed on 
Mar. 23 the termination of all rates of duty under the trade agreement with Czecho- 
slovakia. Text: Cong. Rec., Mar. 24, 1939, p. 4554; Press Releases, Mar. 25, 
1939, pp. 241-243; T. I. B., Mar. 1939, pp. 51-58. 


15-April 25 BLOVAKIAN RECOGNITION. Poland granted recognition, in addition to Hun- 
gary, Spain, Switzerland. C.S. Monitor, Mar. 15, 1989, p. 4; N. Y. Times, Mar. 
16, p. 1; Apr. 26, p. 7; Apr. 27, p. 12. 


17-May 1 Paumstove. Jewish delegates to the conference at London rejected the final 
British proposal for an independent Arab-dominated state, and prepared to leave 
London, N. Y. Times, Mar. 18, 1939, p. 6; London Times, Mar. 18, 1989, p. 12. 
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The conference was resumed Mar. 30 at Cairo. N. Y. Times, Mar. 31, 1939, p. 7. 
New British proposals were considered Apr. 12. C.S. Menttor, Apr. 13, 1939, p. 2. 
Four main points: London Times, May 2, 1939, p. 14. Arab findings were handed 
to the British Ambassador at Cairo for transmission to London on May 1. C.S. 
Monttor, May 1, 1939, pp. 1-2. 


17/31 Portruagat—Spain. Treaty of friendship and non-aggression signed. London 
Times, Mar. 22, 1939, p. 18; N. Y. Times, Mar. 18, 1989, p. 18. Ratifications ex- 
changed at Lisbon March 31. B.I. N., Apr. 6, 1989, p. 351. 


19-April 6 GprmMany—Stovakisa. Russian reply to German notification of the inclusion 
of the Czech provinces in the Reich declined to recognize the changes in the status 
of Bohemia, Moravia or Slovakia. N. Y. Times, Mar. 20, 1989, p. 1. Treaty, 
signed Mar. 23, provided that Slovakia retain its status of an autonomous sovereign 
state. Text of five articles: C. S. Monitor, Mar. 24, 1939, p. 5; N. Y. Times, Mar. 
24, 1939, p. 4. Trade agreement signed Mar. 29 at Bratislava. N. Y. Temes, 
Mar. 30, 1939, p. 7. An official statement of Apr. 6 from Bratislava stated Ger- 
many had guaranteed Slovakia’s economic and financial basis. C. S. Monitor, 
Apr. 7, 1939, p. 2. 


20 Great Brirarn—Invia. Trade agreement signed at London. N. Y. Times, Mar. 
21, 1989, p. 11; B. I. N., Mar. 25, 1939, p. 286. 


21 FRANCE—PoLtanp. Commercial agreement, initialed at Paris, will come into force 
Apr. 1. B.I. N., Apr. 6, 1939, p. 330. 


21-24 Meme. The Lithuanian Government decided Mar. 21 to cede Memel to the Ger- 
man Reich. London Times, Mar. 22, 1939, p. 14. The reunion was completed 
Mar. 22 with the signature at Berlin of a five-point non-aggression pact. Text: . 
C.S. Monitor, Mar. 23, 1939, p. 5; N. Y. Times, Mar. 23, 1939, p. 4; London Times, 
Mar. 23, 1939, p. 16. The treaty was ratified Mar. 30 by Lithuania. London 
Times, Mar. 31, 1939, p. 18; N. Y. Times, Mar. 81, 1939, p. 4. The United States 
placed Memel on the trade black list Mar. 24. N. Y. Times, Mar. 25, 1939, p. 4. 


22 #Ersrorran Frontmrs. British and Egyptian memoranda, containing proposals for 
demarcation of the frontier and adjoining territory, were presented to the Italian 
Foreign Office. N. Y. Times, Mar. 23, 19389, p. 12. 


22/April 20 Spaniso Non-Inrerventrion. Non-Intervention Board decided to wind up 
its affairs. N. Y. Times, Mar. 23, 1939, p. 18; London Times, Mar. 23, 1939, p. 9. 
The Board ended its work on Apr. 20. C. S. Monitor, Apr. 20, 1939, p. 4; N. Y. 
Times, Apr. 21, 1939, p. 4. Surplus funds are to be divided among the member 
countries. 


23 ##$GeraMany—Rouasania. Commercial agreement signed at Bucharest on Mar. 23, 


expiring Mar. 31, 1944. Text: London Times, Mar. 24, 1939, p. 16; News tn Brief 
(Berlin), Apr. 25, 1989, pp. 87-38. 


23 ‘Irauy—Japan. Cultural treaty signed at Tokyo. C.S. Monitor, Mar. 23, 1939, 
p. 5. 
Swapmn-——Untrep States. Convention signed at Washington for the avoidance of 
double income taxation. Press Releases, Mar. 25, 1989, p. 244. Text: Cong. 
Rec. (daily ed.), May 11, 1939, p. 7640. 


Geumany—Mancuuxvo. Most-favored-nation tariff agreement signed in Hsinking. 
B. I. N., Apr. 6, 1989, p. 348. 


BELGIOM-GERMANY-LUXEMBURG Customs Union. Trade agreement signed. 
N. Y. Times, Mar. 26, 1939, p. 32. 
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27~Aprii4 Hungary—Siovania. A joint commission opened negotiations at Budapest 
to settle the frontier dispute. London Times, Mar. 28, 1939, p. 13; C. S. Monitor, 
Mar. 27, 1939, p. 4. On Mar. 29 the Slovak Government sent & note to Berlin 
inquiring as to Germany’s attitude toward Hungarian territorial demands in view 
of Germany’s guarantee of Slovak frontiers. N. Y. Times, Mar. 30, 19389, p. 7. 
The Hungarian communiqué of Mar. 31 stated the general outline of a new frontier 
had been agreed upon. C. S. Monitor, Mar. 31, 1939, p. 2; N. Y. Times, Apr. 1, 
1939, p. 2. A protocol, fixing the Ruthenian-Slovak boundary, was signed at 
Budapest Apr. 4. N. Y. Times, Apr. 5, 1989, p. 4; London Times, Apr. 5, 1939, 
p. 13. . 


31/Aprill Francp—~Rumania. One-year trade treaty and a cultural treaty were signed 
at Paris. N. Y. Times, Apr. 1, 1989, p. 3. 


31-April18 SPRATLY Isuanps. Japan announced its assumption of jurisdiction over the 
Spratly Islands (seven in number) in the South China Sea, claimed by France in 
1933.. N. Y. Times, Apr. 1, 1939, pp. 1, 2; London Times, Apr. 1, 1939, p. 13. 
France sent a formal protest to Japan on Apr. 4. C. 8. Monitor, Apr. 5, 1939, p. 5. 
Japan announoed Apr. 7 its rejection of the French protest. C. S. Monitor, Apr. 
7, 1939, p. 7; N. Y. Times, Apr. 7, 1939, p. 9. Japan announced on Apr. 18 the 
annexation of a group of reefs and islets in the South China Sea, 300 miles long, 
an area touching British, French and American holdings. N. Y. Times, Apr. 18, 
1939, pp. I, 10. 


April, 1939 
1 EmBARGO ON ARMs TO Spar. President Roosevelt proclaimed the lifting of the 
embargo, in force since May 1, 1937. Text: Press Releases, Apr. 1, 1939, pp. 
246-247. 


1-May 26 PosraL Congress. 11th Universal Postal Union Congress opened at Buenos 
Aires on Apr. 1, and was in session seven weeks, A new postal convention, to re- 
place the Cairo convention, expiring July 1, 1939, was drawn up. Germany, 
Italy, Hungary, Spain and San Marino refused to sign because the convention con- 
tained the name of Czechoslovakia. N. Y. Times, May 27, 1939, p. 6; London 
Times, May 27, 1939, p. 11. Summary of some proposals and resolutions: C. S. 
Monitor, May 5, 1989, p. 4. | 


2 Japan—Sovier Russa. Treaty signed at Moscow regulating the fishing rights for 
1989 along the Siberian coast, following differences dating from Feb. 16. C. S. 
Monitor, Apr. 3, 1939, p. 1; N. Y. Times, Apr. 3, 1939, p. 9. 

5 Turxny—Unirap Srates. President Roosevelt proclaimed the trade agreement, 
signed at Ankara on Apr. 1, 1989. N. Y. Times, Apr. 6, 1939, p. 8. Analysis of 
general provisions: Press Releases. Apr. 8, 1989, pp. 266-267. 


6 Great Brrrain—Poranp. Prime Minister Chamberlain announced in the House of 
. Commons a Polish-British agreement, bringing into being a triple alliance—France, 
Great Britain, Poland. It is a provisional mutual aid pact, pending the elabora- 
tion of a formal treaty of alliance. C.S. Monitor, Apr. 6, 1939, pp. 1, 2. Text 

of Chamberlain’s statement: N. Y. Times, Apr. 7, 1939, p. 8. 


6  Paowic Isuannps. By an exchange of notes the United States and Great Britain 
agreed to administer jointly the sovereignty of Canton and Enderbury Islands for a 
period of fifty years. Summary: London Times, Apr. 8, 1939, p. 7. Text: 
G. B. T. 8., No. 21 (1989), Cmd. 5989; Press Releases, Apr. 8, 1939, pp. 287~289; 
Fix, Agr. Ser., No. 145. On Apr. 13 Secretary of the Interior Ickes and the presi- 
dent of Pan American Airways signed a license permitting the use of Canton Island 

_ 88 an air base for flights to New Zealand. N. Y. Times, Apr. 14, 1939, p. 8. 
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7-16 ALBANIA. Tirana, the capital, was captured by Italian troops on Apr. 7. N. Y. 
Times, Apr. 8 and 9, 1939, pp.1,3,and 1. The King of Italy formally accepted on 
Apr. 16 the offer of the Albanian crown, made by the Albanian Constituent As- 
sembly on Apr.12. N.Y. Times, Apr. 13, 1989, p. 1; London Times, Apr. 13, 1989, 
p. 12; C. S. Monitor, Apr. 17, 1939, p. 5. 


8-May 8 Lracun or NATIONS——WITHDRAWALS. Peru and Hungary on Apr. 8 announced 
their withdrawal and continued collaboration with the technical bodies. N. Y. 
Times, Apr. 9, 1939, p. 22; London Times, Apr. 12, 1939, p. 9; C. S. Monitor, Apr. 
11, 1939, p.2. Albania withdrew Apr. 14 and Spain on May 8. N.Y. Times, Apr. 
15, 1939, p. 4; May 10, p. 12; London Times, May 10, 1939, p. 16. 


il Soviet Russra—Unrrep Srarss. New York State Court of Appeals, in a 4-3 
decision, ruled that funds of the Moscow Fire Insurance Co., now on deposit in New 
York, could not be taken over by the United States. N. Y. Times, Apr. 12, 1939, 
p. 12. 


12 Gresca—iraLy. The Italian Government received the Greek reply to Mussolini’s 
note of the 10th which gave assurances of Greek integrity regarding land and sea 
frontiers. B.I. N., Apr. 22, 19839, p. 402. 


13 CHAMBERLAIN, Nevus. Statement in the House of Commons guaranteed 
borders of Rumania and Greece: London Times, Apr. 14, 1939, p. 6; N. Y. Times, 
Apr. 14, 1939, p. 4. 


14 NAVAL ARMAMENTS TRHATY. Agreement between Great Britain, Denmark, Finland, 
Norway and Sweden was published as a White Paper, Cmd. 5999. B.I. N., Apr. 
22, 1939, p. 398. 


15 PotanpD—RumMaAnia. Oral pledges given at Warsaw, to unite against German drive 
in Eastern Europe. C. S. Monttor, Apr. 15, 1939, pp. 1, 5; N. Y. Times, Apr. 15, 
1939, p. 1. 


15/20 Rooszvuit, Franxuiw D. The President sent plea for ten-year guarantee of peace 
to Hitler and Mussolini. Text: Press Releases, Apr. 15, 1939, pp. 291-203; N. Y. 
Times, Apr. 16, 1939, pp. 1,41. Text of Mussolini’s reply of Apr. 20: N. Y. Times, 
Apr. 21, 1939, p. 6. 


18-May2 Aauanp Isuanps. Following the presentation of an appeal to the League of Na- 
tions to protect the Aaland Islands from refortification, the Secretary-General of the 
League refused to accept the appeal and suggested that the inhabitants negotiate 
with the Finnish Government. N. Y. Times, Apr. 20, 1939, p. 5. On May 2, the 
Swedish Foreign Office announced that the German Government had approved the 
joint plan for partial remilitarization. N. Y. Times, May 3, 1939, p. 1; London 
Times, May 3, 1939, p. 13. 


20 Mauxrco—Unitep States. The period for the filing of agrarian claims by American 
citizens for consideration by the Agrarian Claims Commission was extended to 
July 31, 1939. Press Releases, Apr. 22, 1939, p. 361. 


20 Opmn Doorn iN Cuma. The United States demanded of Japan full respect for the 
rights of its business men and missionaries in the upper Yangtze River valley in 
China. C. S. Monster, Apr. 21, 1939, p. 3. 


21 ALBANIA—ITALY. Agreement on economic, customs and monetary matters signed 
at Tirana. N. Y. Times, Apr. 22, 1939, p. 6; London Times, Apr. 24, 1939, p. 11. 
_ Summary: C. S. Monstor, May 3, 1939, p. 2. 


23 ###$.Yuaosnavia, Announcement made that Yugoslavia had agreed to political and 
economic collaboration with Italy and Germany. N. Y. Times, Apr. 24, 1939, p. 1. 
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24 Sram. General Franco’s government declared void the parliamentary action de- 
priving former King Alfonso XITI and certain relatives of their private properties. 
C. S. Monitor, Apr. 24, 1939, p. 1; N. Y. Times, Apr. 24, 1939, p. 1. 


25 GERMAN-AMERICAN Momp Ciams Commission. Announcement made that Dr. 
Victor Huecking, German member of the commission, has quit the tribunal fol- 
lowing his permanent recall to Berlin. ` N. Y. Times, Apr. 26, 1939, p. 10. 


25  StovaK1a—Pouanp. Trade agreement cre at Bratislava. N.Y. Times, Apr. 26, 
1939, p. 7. 


28-May 2 Garuany—Great Barra. Text of German note notifying Great Britain of 
its denunciation of the Naval Agreement of June 18, 1935: N. Y. Times, Apr. 29, 
1939, p. 6; London Times, Apr. 29, 1939, p. 13. Receipt of the note acknowledged 
on May 2 by Great Britain. C. 8. Monitor, May 2, 1939, p. 2. 


28-May 5 GERMAaANY—POLAND. German note of Apr. 28 denounced the ten-year non- 
aggression treaty [signed Jan. 26, 1934] and asked the return of Dansig, in addition 
to an extraterritorial railway and highway connection to East Prussia. Condensed 
form of note: N. Y. Times, Apr. 20, 1939, p. 7. Excerpts: London Timea, Apr. 29, 
1939, p. 13. Foreign Minister Beck of Poland rejected all of the demands May 5. 
Text of speech and Polish memorandum: N. Y. Times, May 6, 1939, p. 2; London 
Times, May 6, 1939, p. 11. 


28 HITLER, Avotr. Speech in reply to President Roosevelt’s message of Apr. 15, 1939. 
Text: N. Y. Times, Apr. 29, 1939, pp. 9-11; London Times, Apr. 29, 1939, pp. 8-9. 


30 NwurraurryActr. Sec. 2 of the Neutrality Act (cash and carry principle in commerce 
with belligerents) expired at midah: N. Y. Times, May 2, 1939, p. 7. 


May, 1989 
3 Lrrvinorr, Maxm. eave: as Soviet Commissar for Foreign Affairs. N. Y. 
Times, May 4, 1939, p. 1. 


3/17 Non-Aqarassion Pacts. Germany made informal inquiry of Denmark, Sweden, 
Norway and Finland as to whether they wish to conclude bilateral pacts with the 
Reich. N.Y. Times, May 4, 1939, pp. 1,14. Announcement made that Sweden, 
Norway, The Netherlands and Finland have declined Hitler’s offer. Lithuania 
concluded a pact as part of the Memel settlement, and Denmark accepted the 
offer. London Times, May 19, 1939, p. 15; N. Y. Times, May 18, 1939, p. 6. 


8 RuMaANnia—Unirep States. Rumania offered to settle its $64,000,000 war debt. 
C. S. Monitor, May 3, 1939, p.2. Text of note: Press Releases, May 6, 1939, p. 382. 


7 GERMANY—İTALY. Communiqué issued at Milan announced signing of a political 
and military accord to be known as the Milan Pact. Text: N. Y. Times, May 8, 
1939, p. 1; London Times, May 8, 1939, p. 14. 


Il GERMANY—ITALY. German Government announced ratification of the cultural pact 
of Nov. 23, 1938, and that it would come into force June 9, nee C. S. Monitor, 
May 11, 1939, p. 2. 


11 Great Brrrain—Roumania. Economic agreement signed at Bucharest providing 
for a £5,000,000 credit to Rumania for purchase of British goods. C. S. Monitor, 
May 11, 1939, p. 2. Text: London Times, May 13, 1939, p. 8; Cmd. 8018. 


12 Great BrirraiIn—TurKey. Prime Minister Chamberlain announced that the two 
countries had decided to pledge sid to each other “in event of an act of aggression 
leading to war in the Mediterranean area.” C. S. Monitor, May 12, 1939, p. 1; 
London Times, May 13, 1939, p. 14. 
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15 Gpraany—Srarn. German law of Feb. 8, 1937, forbidding Germans to participate 
in the Spanish civil war, was repealed. C. S. Monitor, May 16, 1939, p. 4. 


15 LEAGUE or NATIONS—ÀLBANIA. Former King Zog protested to the League against 
Italy’s invasion and declared that he reserved his rights as ruler. C. S. Monitor, 
May 16, 1939, p. 2; N. Y. Times, May 17, 1989, p. 18. 


19 Canapa—Untrep States. King George VI signed Canadian ratifications at Ottawa 
of the trade agreement signed Nov. 17, 1938, and the convention signed Sept. 15, 
1938, regarding regulations of the boundary water levels in the Rainy River district. 
N. Y. Times, May 20, 1939, p. 3. Text of convention: Cong. Rec. (daily ed.), 
May 11, 1989, pp. 7689-7640. 


INTERNATIONAL CONVENTIONS 


Arm Trarric. Exemption of Fuel and Lubricants from Taxation. London, Mar. 1, 1939. 
Stgnatures: 47 countries. 
Text (French and English): G. B. Mise. Ser., No. 7 (1939), Cmd. 6001. 


AIRCRAFT ATTACHMENT. Rome, May 29, 1933. 
Ratificattons: Denmark (exclusive of Greenland) and Sweden (both effective May 1, 1939). 
T. I. B., Feb. 1939, pp. 31-32. 


Anti-Communist Prorocot. Rome, Nov. 6, 1937. 
Signature: Spain. Mar. 27, 1939. N. Y. Times, Apr. 8, 1939, p. 1; London Times, Apr. 
8, 1939, p. 12. 


ARGENTINE ANTI-Wak Pacr, Rio de Janeiro, Oct. 10, 1933. 
Ratification deposited: Paraguay. Dec. 28, 1938. T.T. B., Jan. 1939, p. 5. 


ÅRTIBTIO EXHIBITIONS. Buenos Aires, Dec. 28, 1936. 
Ratification: Costa Rica. Mar. 22, 1989. T. I. B., Mar. 1939, p. 61. 


Bruits oF ExcHanem and Prosnssory Norns. Stamp Laws. Convention and Protocol. 
Geneva, June 7, 1930. 
Accession: New Hebrides. Mar. 16,1939. L. N.O. J., Mar./Apr. 1939, p. 202. 


Brits or ExcHaner anb Promissory Nores. Stamp Laws. Convention and Protocol. 
Geneva, Mar. 19, 1931. 
Accession: New Hebrides. Mar. 16,1939. L. N. O.J., Mar./Apr. 1939, p. 202. 


Broapoastina. Convention and Final Act. Geneva, Sept. 23, 1938. 

Adhesion deposited: Finland. Novy. 29, 1938. T.I. B., Jan. 1939, p. 5. 

Application to: French Colonies, Protectorates and Territories under Mandate. Jan. 28, 
1939. 

Ratifications deposited: 
Netherlands, Netherlands Indies, Surinam and Curacao. Feb. 15, 1989. T. I. B., 

Mar. 1939, p. 44. 

Switzerland. Dec. 30, 1988. T.I. B., Feb. 1939, p. 27. 


Brrmsu War Memortisis. Paris, Dec. 28, 1938. 
Signatures: Great Britain and Northern Ireland, Canada, Australia, New Zealand and 


France. 
Text: Q. B. T. S., No. 24 (1989), Cmd. 6003. 


CaTruE Harpspooxs. Rome, Oct. 14, 1936. 
Promulgation: Brazil. Dec. 15, 1988. T. I. B., Feb. 1939, p. 31. 
CoUNTERFHITING CORRENCY AND Protocon. Geneva, Apr. 20, 1929. 
Ratification deposited: Rumania. Mar. 7, 1939. T. I. B., Mar. 1989, p. 55; L. N.O. J.a 
Mar./Apr. 1939, p. 201. 
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EDUCATIONAL AND PusLictry Fums. Buenos Aires, Dec. 23, 1936. 
Ratification: Costa Rica. Mar. 22,1939. T. I. B., Mar. 1939, p. 47. 


EDUCATIONAL Finms. Procès-verbal. Geneva, Sept. 12, 1988. 
Signatures: 
Egypt. Mar. 24,1938. L. N.O. J., Mar./Apr. 1939, p. 203. 
Iceland. Mar. 8, 1939. T.I. B., Mar. 1989, p. 48. 
Norway. Jan. 31, 1989. T.I. B., Feb. 1939, p. 20; L. N. O. J., Mar./Apr. 1939, p. 
203. 
Poland.’ Jan. 18, 1939. L. N.O. J., Mar./Apr. 1939, p. 203. 


EMPLOYMENT OF CHILDREN IN INDUSTRY. Geneva, Nov. 28, 1929. 
Ratification: France. Jan. 4, 1939. T.I. B., Jan. 1939, p. 18. 


EMPLOYMENT OF CHILDREN IN Non-InpusTRIAL EMPLOYMENT. Geneva, Apr. 30, 1932. 
Ratification: France. Jan. 4, 1939. T.I. B., Jan. 1939, p. 13. 


GENERAL Act ror Pactric Srrriemmunt. Geneva, Sept. 26, 1928. 
Denunectation: Spain (effective Aug. 16, 1939). N. Y. Times, Apr. 20, 1989, p. 10; 
L. N. O. J., Mar./Apr. 1939, p. 200. 


Goop Orriows ann Mepratrion. Buenos Aires. Dec. 23, 1936. 
. Ratification: Costa Rica. Mar. 22, 1939. T. I. B., Mar. 1939, p. 43. 


History Tuacuine. Geneva, Oct. 2, 1987. 
Signatures: Denmark and Iceland. Feb. 4, 1939. L. N. O. J., Mar./Apr. 1939, p. 208. 


Hovers or Work IN THE Texti INpustRyY. Geneva, June 22, 1937. 
Ratification: New Zealand. Mar. 29, 1988. ZL. N. Doc. A. 6(a). 1988. AnnexI. V. 


[IMMUNITY oF GOVERNMENT Vesseits. Brussels, Apr. 10, 1926. Protocol, May 24, 1934. 
Ratification deposited: Sweden (effective Jan. 1, 1989). T. I. B., Jan. 1989, p. 14. 


INTER-AMERICAN CONCILIATION. Washington, Jan. 5, 1929. 
Ratification deposited: Paraguay. T.I. B., Feb. 1939, p. 26. 


Inter-American CoNcILIATION. Washington, Jan. 5, 1929. Additional Protocol, 
Montevideo, Dec. 26, 1933. 
Adhesion depostied: Venezuela, Nov. 17, 1938. T.I. B., Jan. 1989, p. 1. 
Ratification deposited: Paraguay. Jan. 10, 1089. T. I. B., Feb. 1939, p. 26. 


INTER-AMERICAN CULTURAL Rexations. Buenos Aires, Dee, 23, 1936. 
Raitfication: Costa Rica. Mar. 22,1939. T.I. B., Mar. 1939, p. 47, 


INTER-AMERICAN RADIO COMMUNICATIONS ÅRRANGEMENT. Havana, Dee. 13, 1937. 
Ratification deposited: Panama. Feb. 6, 1939. T.I. B., Mar. 1939, p. 59. 


Invrmr-Ammrican RADIO COMMUNICATIONS CONVENTION. Havana, Dec. 18, 1937. 
Adhesion: Canada. Dec. 22, 1988. T.I. B., Feb. 1989, pp. 35-36. 
Ratification deposited: Panama. Jan. 26,1939. T.T. B., Mar. 1939, p. 59. 


INTERCHANGE OF PUBLICATIONS. Buenos Aires, Dec. 23, 1936. 
Ratification: Costa Rica. Mar. 22,1939. T. I. B., Mar. 1939, p. 57. 


Leacus oF Nations Covenant. Protocol of Amendment. Geneva, Sept. 30, 1938. 
Ratifications: 
China. Apr. 1, 1989. 
India. Apr. 3, 1939. 
Latvia. Mar. 15, 1939. 
Mexico. Apr. 12, 1939. 
Norway. Mar. 29, 1939. Z. N.O. J., Mar./Apr. 1939, p. 203. 
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Ratificattons depostted: 
Great Britain. Jan. 20,1939. T, JI. B., Feb. 1939, p. 26. 
Rumania. Mar. 7, 1989. 7. I. B., Mar. 1939, p. 44. 
Signatures: 
Denmark. Mar. 3, 1939. 
Finland. Mar. 6, 1939. ZL. N. 0. J., Mar./Apr. 1939, p. 203. 


Lerrers, ETC., OF DecharED Varun. Cairo, Mar. 20, 1934. 
Adhesion: Siam. T. I. B., Mar. 1939, p. 57. 


Loan Linn Convention. London, July 5, 1930. 
Adhesion deposited: Uruguay. Feb. 8, 1939. J.J. B., Mar. 1989, p. 56. 
Application to: Straits Settlements (effective Mar. 2, 1939). 7. I. B., Feb. 1939, pp. 
33-34. 
Non-application to: Aden Colony (having become separated from India). T. J. B., Mar. 
1939, p. 56. 


Marmnrenancn, Erc., of Peacm. Buenos Aires, Dec. 23, 1936. 
Ratification: Costa Rica. Mar. 22,1939. T.I. B., Mar. 1989, p. 43. 
Ratifications deposited: 

Nicaragua. Nov. 24, 1938. 
Panama. Des. 7, 1938. 
Paraguay. Dec. 28, 1938. T.I. B., Jan. 1989, p. 4. 


Maecuanpish Marks. Madrid, Apr. 14, 1891. Revision, London, June 2, 1934. 

Ratification depostted: Great Britain. June 30, 1938. 

Signatures: Brazil, Cuba, Czechoslovak Republic, France, Germany, Great Britain and 
Northern Ireland, Liechtenstein, Morocco, Poland, Portugal, Spain, Sweden, Switzer- 
land, Syria and Lebanon, Tunis, Turkey. 

Tert: G. B. T. S., No. 54 (1938), Cmd. 5832. _ 


Minturom Aas (Industrial Employment). Revised. Geneva, June 22, 1937. 
Ratification: Norway. Aug. 26, 19388, L. N. Doc, A.6(a).1988. Annex I. YV, 


Monmy Ornpurs. Cairo, Mar. 20, 1934. 
Adhesion: Siam. Jan. 3, 1989. T.T. B., Mar. 1939, p. 57. 


Narcotic Deue Trarric. Procès-verbal. Geneva, June 26, 1936. 
Ratification: Turkey. Came into force 90 days after the 10th ratification [Turkey]. 
N. Y. Times, May 16, 1989, p. 8. l 
Signatures: Germany, Sa’udi Arabia. Mar. 8, 1939. L.N.O.J., Mar./Apr. 1939, p. 202. 


NartronaurrY. Protocol on Military Obligations in Cases of Double Nationality. The 
Hague, Apr. 12, 1930. l 
Ratification: Belgium. Apr. 4, 1939. L. N.O. J., Mar./Apr. 1939, p. 201. 


Nartronarrry. Special Protocol on Statelessness. The Hague, Apr. 12, 1930. 
Ratification: Belgium. Apr. 4, 1939. L. N.O. J., Mar./Apr. 1939, p. 201. 


Nationatrry CONVENTION. The Hague, April 12, 1930. 
Ratification: Belgium. Apr. 4, 1989. L. N.O. J., Mar./Apr. 1939, p. 201. 


Non-IntTHRvention. Buenos Aires, Dec. 23, 1936. 
Ratification: Costa Rica. Mar. 22,1989. T.I. B., Mar. 1939, p. 44. 
Rattfications deposited: 
Nicaragua. Feb. 6, 1939. T.I. B., Mar. 1939, p. 44. 
Panama. Dec. 7, 1938. T.I. B., Jan. 1939, p. 5. 


' Pan Ammrican Hiauway. Buenos Aires, Dec. 23, 1936. 
Ratification: Costa Rica. Mar. 22,1989. T.I. B., Mar. 1989, p. 59. 
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Parcs, Post. Cairo, Mar. 20, 1934. 
Adhesion: Siam. Jan. 3,1939. T.I. B., Mar. 1989, p. 57. 


PEACE ON THE AMERICAN CONTINENT. Buenos Aires, Dec. 23, 1936. 
Ratifications deposited: 
Brasil. Jan. 10, 1939. 
Nicaragua. Nov. 24, 1938. 
Panama. Dec. 7, 1938. T.I. B., Jan. 1989, p. 4. 


PERMANENT COURT OF INTERNATIONAL Justice. Optional Clause. Geneva, Dec. 16, 
` 1920. 
Adhesion: Liechtenstein. L. N. O. J., Mar./Apr. 1939, p. 199. 


PREVENTION oF ContTROVERSIES. Buenos Aires, Dec. 28, 1936. 
Rattfication: Costa Rica. Mar. 22,1939. T. I. B., Mar. 1989, p. 43. 


Posce Iysrrucrion. Buenos Aires, Dec. 28, 1936. 
Ratification: Costa Rica. Mar. 22, 1939. T. I. B., Mar. 1989, p. 47. 


RADIO COMMUNICATIONS REGULATIONS AND Prorocon. Madrid, Dec. 10, 1932. Revision, 

Cairo, Apr. 8, 1988. 
Adhesions: 
` Belgium and Denmark. T.I. B., Mar. 1939, p. 58. 
Germany (effective Jan. 1, 1989). T. I. B., Jan. 1939, p. 17. 
Italy and colonies. T. J. B., Mar. 1939, p. 58. 
Japan. Dec. 20, 1988. 
Netherlands. Dec. 21, 1938. T.I. B., Jan. 1939, p. 17. 
Spain, Spanish Morocco, Colonies and Possessions, and Yugoslavia. T. I. B., Feb. 
1939, p. 35. 


RECRUITING OF INDIGHNOUS WORKERS CONVENTION. Geneva, June 20, 19386. 
Ratsfications: 
Japan. Sept. 8, 1988. L. N.O. J., Dec. 1938, p. 1127. 
Norway. T. I. B., Aug. 1937, p. 24. 
Text: Int. Labor Office Conference. 20th Sess. preter 1936, pp. 748-769. 


Rep Cross. Geneva, July 27, 1929. 
Adhesion: Lithuania (effective Aug. 27, 1989). T. I. B., Mar. 1939, p. 45. 
Application to: 
Aden. Apr. 1, 1987. T.I. B., Feb. 1939, p. 27. 
Burma. T.I. B., Jan, 1939, p. 6. 


Sarery at Sma. London, May 31, 1929. 
Non-application to: Aden Colony (being no longer under the Indian Government). 
T. I. B., Mar. 1938, p. 49. 


SANITARY CONVENTION. Paris, June 21, 1926. 
Ratification: Turkey. Nov. 28, 1988. T.I. B., Jan. 1989, p. 11. 


SANITARY CONVENTION. Paris, June 21, 1926. Modification, Paris, Oct. 81, 1938. 
Signatures: 28 countries. 
Text and declaration by Egypt: G. B. Mi isc. Ser., No. 5 (1989), Cmd. 5979. 


SANITARY CONVENTION FOR ABRIAL NAVIGATION. The Hague, Apr. 12, 1933. 
Application to: Ceylon. Feb. 2, 1939. T.I. B., Feb. 1939, p. 29, 


Surpownen’s Liapmary IN Case or Sickness, Erc. Geneva, Oct. 24, 1936. 
Ratification: Belgium. Apr. 11, 1938. ZL. N. Doc. A.6(a).1938. Annex I. V. 
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Srrarrs Convention. Montreux, July 20, 1936. 
Ratification deposited: Egypt. Feb. 8, 1989. Revue int. française du droit des gens. 
(Paris), Jan./Feb. 1939, p. 90. 


SUBMARINES IN WAR. Procès-verbal. London, Nov. 6, 1936. 
Adhesion: Iran (in force Jan. 21, 1939). T. I. B., Mar. 1939, p. 45. 


TELECOMMUNICATIONS. Madrid, Dec. 9, 1932. 
Application to: New Hebrides (by France and Great Britain). Dec. 9, 1938. T. J. B. 
Jan. 1939, p. 17. 


TELEGRAPH REGULATIONS AND Prorocon. Cairo, Apr. 8, 1938. 
Adhestons: 

Afghanistan, Belgium, Denmark. T.I. B., Mar. 1939, p. 58. 
Germany (effective Jan. 1, 1989). T. I. B., Jan. 1989, p. 17. 
Italy and colonies. 
Japan. Dec. 20, 1938. 
Netherlands. Dec. 21, 1938. T. I. B., Jan. 1939, p. 17. 
Spain, Spanish Morocco, Colonies. 
Yugoslavia. T. I. B., Feb. 1939, p. 35. 


TELEPHONE REGULATIONS AND Protocon. Cairo, Apr. 8, 1938. 
Adhesions: 

Belgium and Denmark. T.T. B., Mar. 1939, p. 58. 
Germany (effective Jan. 1, 1939). 
Italy and colonies. 
Japan. Dec. 20,1938. T.I. B., Jan. 1939, p. 17. 
Netherlands. Dec. 21,1938. T.I. B., Jan. 1939, p. 17. 
Spain, Spanish Morocco and colonies. 
Yugoslavia. T. I. B., Feb. 1939, p. 35. 


UnrversaL Postan CONVENTION., Cairo, Mar. 20, 1934. 
Adhesion: Siam. Jan. 3, 1939. T. J. B., Mar. 1939, p. 57. 
Promulgation: Argentina. Sept. 22,1938. T.I. B., Jan. 1939, p. 14. 


Wuartmg. Final Act. London, June 8, 1937. 
Amendments agreed to: United States. Mar. 8, 1939. Cong. Rec. (daily ed.), Mar. 8, 
1939, pp. 3479-80. 


Waaring. Final Act. London, June 8, 1937. Protocol of Amendment. June 24, 1938, 
Entered into force definitively: Dec. 30, 1938. T. J. B., Feb. 1989, p. 32. 
Promulgation: United States. Apr. 8, 1939. Press Releases, Apr. 15, 1939, pp. 317-318. 
Ratification: United States. Mar.30,1989. T.I. B., Mar. 1939, p. 56. 
Ratification deposited: Norway. Dec. 30, 1938. T. J. B., Jan. 1939, p. 13. 
Text: Q. B. T. S., No. 18 (1989), Cmd. 5993. 


Warre Suave Trane. Geneva, Sept. 30, 1921. 
Application to: Burma. Apr. 3, 1939. L. N.O. J., Mar./Apr. 1939, p. 199. 


Dorotuy R. DART 


GREAT BRITAIN: COURT OF APPEAL 
(SIR WILFRID GREENS, M.R., SCOTT AND CLAUSON, L.JJ.) - 


Harz Seuassia v. CABLE AND Wirexuss, Lrurrep (No. 2) * 


December 6, 1988 


The plaintiff, who, st the date of the issue of the writ, was the de jure sovereign of a foreign 
le cee to recover from the defendant company a sum of money under a contract 
which had been entered into with that company in respect of certain public services. A 
ee ee eee ehalf of a foreign - 
pen reco by his Majesty’s Government as de facto sovereign of the foreign state | 

a shi the plaintiff was then recognized as the sovereign de jure. 

The trial judge decided that the right to sue for and to recover the money was still vested 
in the plaintiff and that he was entitled to judgment. The defendant company appealed. 
On November 3 the attention of the Court of Appeal was called to the fact that an announce- 
ment had been made in the House of Commons that his Majesty’s Government intended to 
a the de facto sovereign as the de jure sovereign of the foreign state and the arane 

sg SE was adjourned until a date after the date of recognition. A certificate sign 
by T ecretary of State for raen Affairs, dated November 30, 1938, stated that his 
Majesty no longer recognized the plaintiff as de jure sovereign of the foreign state, but that 
he recognized the de facto saver as the RRS sovereign. 

Held, that the effect of that certificate was: (1) That in the courts of this country the de 
facto sovereign, having now been recognized as the de jure sovereign, was entitled by succes- 
Mon to the eee property of the foreign state and that the plaintiff's title thereto was no 

as existing. 

= G) Thee th that right of succession was to be dated back to the date of the de facto recogni- 


Hor That since the de faclo recognition took place before the date of the writ in the present 
action the plaintiff’s claim failed and must be dismissed. 
Decision of Bennett, J. (54 The Times L. R. 1087), reversed. 


TuE Master or ron Rorrs. This is an appeal from a judgment of Mr. 
Justice Bennett in an action by the late Emperor of Abyssinia against Cable 
and Wireless, Limited. The claim in the action was for an account of all 
dealings between the plaintiff and the defendant company under a certain 
agreement, and payment of the amount found due. The agreement in ques- 
tion was an agreement between the competent Minister of the then Govern- 
ment of Ethiopia and the defendant company in relation to the establishment 
of a wireless station at Addis Ababa, the capital city of Abyssinia. By 
that agreement certain sums admittedly became due from the defendant 
company. The dispute between the parties turned on the fact that the 
defendants asserted that the plaintiff had no title to sue for those moneys. 
Mr. Justice Bennett decided in favor of the plaintiff. 

At the date of the trial the evidence available which was before the 
Jearned judge, so far as it relates to the essential question raised in this 
appeal, showed that the annexation of Ethiopia by his Majesty the King of 
Italy had not yet been recognized by his Majesty’s Government, but that 
his Majesty’s Government recognized the plaintiff as the de jure Emperor of 
Ethiopia, and that his Majesty’s Government recognized the Italian 

* 55 The Times Law Reports, 209. 
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Government as the government de facto of virtually the whole of Ethiopia, 
and such recognition had existed since the second half of December, 1936— 
that is to say, since a date earlier than the date of the issue of the writ, 
which was January 4, 1937. Mr. Justice Bennett held that the events which 
had taken place in Ethiopia and the other matters which were established 
before him were not sufficient to divest the plaintiff, as still de jure Emperor 
of Ethiopia, of the right to recover the debt in suit in this country. From 
that judgment this appeal is brought. 

The appeal stood in the list for hearing on November 3 last, and it was 
called to our attention by Mr. Wynn Parry that, on the day before, an an- 
nouncement had been made by the Prime Minister in the House of Commons 
from which it appeared that, in the course of a few days, or at any rate a 
very short time, it was the intention of his Majesty’s Government to recog- 
nize his Majesty the King of Italy as Emperor of Abyssinia—that is to say, 
that his position would be recognized de jure and no longer merely de facto. 
It was obvious from that announcement that if it were carried into effect 
the situation of this action would be profoundly affected, because circum- 
stances would then be brought to the knowledge of the court which would 
have a very important bearing on the position of the plaintiff and his rights 
in respect of the debt in question in the action. 

Accordingly we thought it right to adjourn the hearing of the appeal 
until a date after the probable date of recognition. We did so for this reason. 
If we had heard the appeal then, and if we had decided in favor of the 
respondent, it was clearly a matter which would have been proper for con- 
sideration by the House of Lords, and therefore one in which, if we had been 
asked, we should have granted leave to appeal to that House. We further 
had to bear in mind that the defendants were deprived of the right a defend- 
ant ordinarily has of interpleading, owing to the circumstance that the other 
possible claimant to this money was a foreign sovereign state. In those 
circumstances, had we heard the appeal, and let me assume that we had 
dismissed it, the litigation would have been carried to the House of Lords, 
and we should have felt bound for the purpose of doing justice to grant a 
stay of execution. The result of that merely would have been that, recog- 
nition having taken place in the meanwhile, the appeal would have come 
before the House of Lords, with the new fact having taken place which now 
has taken place, and the House of Lords would have been in precisely the 
same position then as this court is now in relation to that new fact to which 
I shall refer in a moment. In those circumstances it was obviously most 
conducive to the ends of justice that the position should be preserved and 
that the matter should be dealt with in this court without the necessity of 
further litigation. Events have proved that that decision was a right and 
just one. 

What has happened is this. As appears from a certificate signed by the 
direction of his Majesty’s Principal Secretary of State for Foreign Affairs, 
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dated November 30, 1938, his Majesty’s Government no longer recognizes 
his Majesty Haile Selassie as de jure Emperor of Ethiopia; his Majesty’s 
Government now recognizes his Majesty the King of Italy as de gure Emperor 
of Ethiopia. From that certificate two things emerge as the result of the 
recognition thereby evidenced. It is not disputed that in the courts of this 
country his Majesty the King of Italy as Emperor of Abyssinia is entitled by 
succession to the public property of the State of Abyssinia, and the late 
Emperor of Abyssinia’s title thereto is no longer recognized as existent. 
Further, it is not disputed that that right of succession is to be dated back 
at any rate to the date when the recognition of the King of Italy as the de 
facto sovereign of Abyssinia took place. That was in December, 1936. 

Accordingly the appeal comes before us on a footing quite different from 
that on which the action stood when it was before Mr. Justice Bennett. 
We now have the position that in the eye of the law of this country the right 
to sue in respect of what was held by Mr. Justice Bennett to be (and no 
dispute is raised with regard to it) part of the public state property must be 
treated in the courts of this country as having become vested in his Majesty 
the King of Italy as from a date at the latest in December, 1936—that is to 
say, before the date of the issue of the writ in this action. That being so, 
the title of the plaintiff to sue is necessarily displaced. When the matter 
was before Mr. Justice Bennett, the de jure recognition not having taken 
place, the question with which he had to deal was whether the effect of the 
de facto conquest of Abyssinia and the recognition de facto of the Italian 
Government’s position in Abyssinia operated to divest the plaintiff of his 
title to sue. Whether that decision was right or whether it was wrong is a 
question we are not called on to answer, but what is admittedly the case is 
that, if Mr. Justice Bennett had had before him the state of affairs which we 
have before us, his decision would have been the other way. 

That being so, the only course which this court can take is to allow the 
appeal and dismiss the action, but the question arises as to costs. On the 
one hand, of course, it was open to the respondent to claim that, in so far 
as Mr. Justice Bennett’s judgment was not displaced on the facts as they 
were before him, he was entitled to keep his order as to the costs of the 
action. - With regard to the costs of the appeal, one side or the other might 
have thought it worth while to argue the appeal on the merits to ascertain 
whether or not at the date when Mr. Justice Bennett delivered his judgment, 
and on the evidence then before him, the decision to which he came was the 
right one. That being the position, counsel for both parties have taken 
what, in my view, is a very proper course, and in the interests of their clients 
& very wise course, because neither counsel feels that he would be justified 
in asking this court to hear the appeal on the merits with a view to coming 
to a decision on the matter of costs which, on the one hand, would, or might, 
deprive the plaintiff of the order for costs below which he already holds, and, 
on the other hand, might involve the appellants in paying the costs of this 
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appeal or, again, involve the respondent in the risk of paying the costs of 
the appeal. In those circumstances neither counsel wishes to argue against 
an order to the effect that, so far as costs are concerned, the order as to costs 
below is to stand and that there should be no costs of this appeal. Mr. 
Andrew Clark, for the plaintiff, if I may be permitted to say so, took a per- 
fectly proper course and, indeed, the only course which was open to him, 
in not attempting to argue before this court what would have been a hope- 
less proposition—namely, that the effect of the de jure recognition of his 
Majesty the King of Italy as Emperor of Abyssinia has not been to divest 
his client, the late Emperor; Haile Selassie, of his title to sue. 

That being so, the order of the court will be that the appeal will be 
allowed and the action dismissed, but that the order as to costs made by 
Mr. Justice Bennett shall not be disturbed, and there will be no costs of the 
appeal. 

Lorp Justice Scorr. I agree. 

Lorp Justice Cuauson. I agree. 


HOUSE OF LORDS 


(LORD ATKIN, LORD THANKERTON, LORD RUSSELL OF KILLOWEN, 
LORD MACMILLAN, AND LORD WRIGHT) 


GOVERNMENT OF REPUBLIC OF Spain v. S.S. ARANTZAZU MENDI 
AND OTHERS * 


February 23, 1989 


The Aranizazu Mendi, which was registered at Bilbao, was requisitioned by the Republi- 
can Government of Spain on June 28, 1937, in pursuance of a decree of that date. The 
Nationalist Government of Spain requisitioned the vessel by a decree of March 2, 1938. 
The vessel was not in Spanish territorial waters at any material time. On April 18, 1988, 
the ship being in British territorial waters, the Republican Government issued a writ in 
rem claiming to have possession of the vessel decreed to them and served a warrant of arrest. 

The Nationalist Government entered an appearance under protest and moved to set 
aside the writ and warrant of arrest on the ground that the action impleaded them as a 
foreign eb a state. 

The court addressed a letter to the Secretary of State for Foreign Affairs, and received a 
reply that the only government recogni by his Majesty’s Government as the de jure 

overnment of Spain was the Spanish Republican Government, having its seat at Barcelona, 

ut that his Majesty’s Government recognized the Nationalist Government as a government 
which at present exercised de facto administrative control over the larger portion of Spain, 
including the Basque provinces, and that it was not a government subordinate to any other 
government in Spain. 

Mr. Justice Bucknill held, on thoge answers, that the Nationalist Government of Spain 
in law was for the purposes of the case a foreign sovereign state, and he ordered the writ to 
be set aside, save that the arrest was continued pending an a ee 

The Republican Government appealed, and the Court of Appeal upheld Mr. Justice 
Buceknill’s decision. 

The Republican Government then appealed to the House of Lords. 

Held, where a court wishes to ascertain whether his Majesty’s Government does or does 
not recognize a certain foreign government as a foreign sovereign state, the only procedure 
by which the court can inform itself of the fact is by directing an inquiry to the Secretary of 


* 55 The Times Law Reports, 454. 


“ 


584 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


State for Foreign Affairs. The reply a the ee of State is a statement of fact which 
cannot be discussed by the court on 
Decision of Court of Appeal (65 The Ties L. R 71; [1939] P. 37) ected. 


Loro ATKIN. My Lords, this was an appeal from an order of the Court 
of Appeal dismissing an appeal from an order of Mr. Justice Bucknill in the 
Admiralty Division by which he ordered that the writ and all further pro- 
ceedings in this action and the arrest of the steamship Arantzazu Mendi be 
set aside. The writ issued on April 13, 1938, was expressed to be between 
the Government of the Republic of Spain, plaintiff, and the steamship or 
vessel Arantzazu Mendi and Eugimo Neuterice, the late master of the said 
steamship, defendants, and commanded the defendants to cause an ap- 
pearance to be entered for them in the Admiralty Division. The plaintiffs’ 
claim was to have possession of the said steamship adjudged to them. 

_ The writ appears to me to have been wholly irregular. It purported to 
make a chattel (the ship) a defendant and to order the chattel to enter an 
appearance. I think that it might have been set aside, unless amended, on 
that ground alone, and that no warrant of arrest should have been issued on 
’ dt. It makes it no better that the form was obviously adopted to seek to 
evade the difficulty which might have been caused if the plaintiffs had de- 
scribed the proposed defendants in terms which would have included the 
Nationalist Government of Spain, subject to whose directions the master and 
crew were holding the vessel. However, this point does not arise. The 
Nationalist Government of Spain entered a conditional appearance and then 
moved to set aside the writ and the arrest on the ground that the action 
impleaded a foreign sovereign state and that the ship was in their possession. 
Mr. Justice Bucknill made the order applied for. He was affirmed by the 
Court of Appeal and on February 2 this House dismissed the appeal from this 
order. We then stated that we would give our reasons for the decision at 
a later date and this I proceed to do. 

My Lords, in the events that have happened it does not seem necessary 
to discuss this case at much length. The question is whether the Nationalist 
Government of Spain represents a foreign sovereign state in the sense which 
entitles them to immunity from being impleaded in these courts, and, if so, 
whether they are impleaded in the action by reason of being in possession of 
the ship in question. I state the question in that form as being sufficient 
to dispose of the present case. As, in my opinion, there is no doubt that 
the Nationalist Government was in fact in possession of the ship, the 
question does not arise, which was discussed in The Cristina (54 The Times 
L. R. 512; [1938] A. C. 485), whether, on a writ framed in the ordinary 
form of a writ in rem and not having specified defendants, the mere fact 
that a foreign sovereign state was claiming to be in possession or to be 
entitled to possession was sufficient to show that the state was impleaded 
without proof that the claim was rightly or reasonably made. 


1 This JounnaL, Vol. 32 (1988), p. 824. 
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On the question whether the Nationalist Government of Spain was a 
foreign sovereign state, Mr. Justice Bucknill took the correct course of 
directing a letter, dated May 25, 1938, to be written by the Admiralty 
registrar to the Secretary of State for Foreign Affairs, asking whether the 
Nationalist Government of Spain is recognized by his Majesty’s Government 
as a foreign sovereign state. I pause here to say that not only is this the 
correct procedure, but that it is the only procedure by which the court can 
inform itself of the material fact whether the party sought to be impleaded, 
or whose property is sought to be affected, is a foreign sovereign State. This, 
I think, is made clear by the judgments in this House in the Kelantan case 
(40 The Times L. R. 566; [1924] A. C. 797). With great respect, I do not 
accept the opinion implied in the speech-of Lord Sumner in that case that 
recourse to his Majesty’s Government is only one way in which the judge 
can ascertain the relevant fact. The reason is, I think, obvious. ‘Our 
state cannot speak with two voices on such a matter, the judiciary saying 
one thing, the executive another. Our sovereign has to decide whom he 
will recognize as a fellow sovereign in the family of states, and the relations 
of the foreign state with ours in the matter of state immunities must flow 
from that decision alone.” 

The answer of the Foreign Secretary was given in a letter dated May 28, 
1938. After stating that his Majesty’s Government recognized Spain as a 
foreign sovereign state, and recognized the Government of the Spanish 
Republic as the only de jure government of Spain or any part of it, the letter 
proceeded: 

5. His Majesty’s Government recognizes the Nationalist Government as 
a government which at present exercises de facto administrative control 
over the larger portion of Spain. 

6. His Majesty’s Government recognizes that the Nationalist Govern- 
ment now exercises effective administrative control over all the Basque 
Provinces of Spain. 

8. The Nationalist Government is not a government subordinate to any 
other Government in Spain. 

My Lords, this letter appears to me to dispose of the controversy. By 
“exercising de facto administrative control” or ‘‘exercising effective ad- 
ministrative control,” I understand exercising all the functions of a sovereign 
government in maintaining law and order, instituting and maintaining 
courts of justice, adopting or imposing laws regulating the relations of the 
inhabitants of the territory to one another and to the government. It 
necessarily implies the ownership and control of property, whether for mili- 
tary or civil purposes; including vessels, whether warships or merchant 
ships. In those circumstances it seems to me that the recognition of a 
government as possessing all those attributes in a territory while not sub- 
ordinate to any other government in that territory is to recognize it as sover- 
eign, and for the purposes of international law as a foreign sovereign state. 


586 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


It does not appear to be material whether the territory over which it 
exercises sovereign powers is from time to time increased or diminished. 
In the present case we appear to be dealing with a claim based on a legisla- 
tive decree affecting merchant shipping registered at Bilbao in the Basque 
Provinces, the territory specially designated in the sixth paragraph of the 
Foreign Office letter. That the decree therefore emanated from the sover- 
elgn in that territory there can be no doubt. There is ample authority for 
. the proposition that there is no difference for the present purposes between 
a recognition of a state de facto as opposed to de jure. All the reasons for 
immunity which are the basis of the doctrine in international law as in- 
corporated into our law exist. There is the same necessity for reciprocal 
rights of immunity, the same feeling of injured pride if jurisdiction is sought 
to be exercised, the same risk of belligerent action if government property is 
seized or injured. The non-belligerent state which recognizes two govern- 
_ ments, one de jure and one de facto, will not allow them to transfer their 
quarrels to the area of the jurisdiction of its municipal courts. 

For these reasons I think that it was established by the Foreign Office 
letter that the Nationalist Government of Spain at the date of the writ was 
a foreign sovereign state and could not be impleaded. 

On the question whether that government was in possession of the ship, 
so that the claim of the writ was to take possession from it and transfer it 
to the plaintiffs, there seems to me little difficulty. Following a decree for 
requisition made by the Nationalist Government it is proved that on April 
13, 1938, the owners agreed to the vessel being requisitioned at the free 
disposal of the Nationalist Government, while on April 5 the master had 
undertaken to retain possession at the disposal of the Nationalist Govern- 
ment. 

The vessel had in fact been arrested on April 24, 1937, in a possession action 
by the owners, the Compafiia Sota y Aznar against the Bay of Biscay 
Company, Limited, Don Ramo de la Sota Aburto and others, which was 
terminated by a consent order dated March 28, 1938. During this period 
the ship had been lying in the Surrey Commercial Dock with a master and 
crew on board, and the marshal’s representative, “the ship-keeper,’’? main- 
taining the arrest. After the consent order the ship-keeper remained on 
board under a claim for the daily expenses ‘‘ where the ship is in the custody 
of the marshal” as expressed in the Supreme Court Fees Order, 1930, 

Section IVB93. As a result the arrest was not withdrawn at the time of the 
arrest in the present action. 

Founding on this, the plaintiffs say that the ship was in the possession of 
the marshal and could not therefore be in the possession of the Nationalist 

: Government. This seems to me based on a misapprehension of the position 
created by the arrest. The ship arrested does not by the mere fact of arrest 
pass from the possession of its then possessors to a new possession of the 
marshal. His right is not possession, but custody. Any interference with 
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his custody will be properly punished as a contempt of the court which 
ordered arrest, but subject to his complete control of the custody all the 
possessory rights which previously existed continue to exist, including all 
the remedies which are based on possession. 

There may be some doubt even whether the sheriff’s officer, who has levied 
under a fiert factas, is in fact in possession. But his case is quite different, 
for he acts under a direction of the court to make of the goods of the defend- 
ant so much money. He has the right to sell and therefore to hand over 
possession to the purchaser. His case, therefore, need not be discussed 
here. But a bare arrest appears to me clearly to- give custody and not 
possession. 

The argument on this footing fails, and the simple fact emerges that the 
Nationalist Government was in possession of this ship at the material date 
by the master and crew acting with the consent of the owners. 

For these reasons, my Lords, the appeal was, in my opinion, rightly 

Lorp THANKERTON. My Lords, I agree. 

Lord RuUssaLL or Kirtownn. My Lords, I agree. The letter addressed 
to the Secretary of State was in answer to a question of fact—namely, 
whether or not the Nationalist Government of Spain was recognized by his 
Majesty’s Government as the government of a. foreign sovereign state, and 
the answer of May 28, 1938 (in paragraph 9), poses another, and a quite 
different, question—namely, whether the Nationalist Government should 
be so regarded. The earlier part of the letter, however, contained state- 
ments (I refer to paras. 5, 6, and 8) which could lead to only one conclusion 
of fact—namely, that his Majesty’s Government does recognize the Na- 
tionalist Government as the government of a sovereign state which has the 
larger portion of Spain (including, in particular, the Basque Provinces) 
under its exclusive authority and control. In these circumstances, and for 
the reasons stated by Lord Atkin, the inevitable result is that this appeal 
was dismissed. 

Lorp Macmurmuan. My Lords, I agree with the reasons which have been | 
stated by my noble and learned friend on the Woolsack dismissing this appeal. 

Loro Wricut. My Lords, I agree and merely add a few words because 
of what might appear to be a difficulty in respect of the final paragraph of 
the letter of May 28, 1938, from his Majesty’s Secretary of State for For- 
eign Affairs. The court is, in my opinion, bound without any qualification 
by the statement of the Foreign Office, which is the organ of his Majesty’s 
Government for this purpose, in a matter of this nature. Such a statement 
is a statement of fact, the contents of which are not open to be discussed by 
the court on grounds of law. But I do not think that in this case the 
Foreign Office meant that they should be so open. The Foreign Office 
stated the precise facts as then existing in regard to recognition by his 
Majesty’s Government by the decision of which recognition is given or 
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withheld. The question of law left to the court was what was the effect of 
these facts on the issues before the court. 

For the purposes of this case the letter of the Foreign Office appears to me 
to have stated sufficiently and in substance that the Nationalist Govern- 
ment of Spain had been recognized by his Majesty’s Government as a 
de facto government, not subordinate to any other government in Spain, 
and ruling over the larger portion of Spain, within which is included 
Bilbao, the vessel’s port of registry. That statement is, in my opinion, 
sufficient when taken together with the other facts of the case to bring into 
operation the principles of law expounded by this House in the Cristina 
(54 The Times L. R. 512; [1988]. A. C. 485), with the result that the appeal 
was rightly dismissed. 


HOUSE OF LORDS 


(LORD ATKIN, LORD THANKHRTON, LORD RUSSELL OF KILLOWEN, 
LORD MACMILLAN, AND LORD WRIGHT) 


PHILIPPSON AND OTHERS V. [IMPERIAL AIRWAYS, LIMITED * 


March 2, 1989 


This was an appeal by the plaintiffs from an order of the Court of Appeal (Lord Justice 
Greer, Lord Justice Slesser and Lord Justice an) affirming a judgment of Mr. Justice 
Porter in oun which arose out of the theft of gold at Croydon Airport on the night of 

arc 

The plaintiffs, F. M. Philippson and Co., of Rue Industrie, Brussels, had handed to the 
defendants, Imperial Airways, for e from London to Brussels a box containing 
5,000 gold sovereigns and 000 American es and double eagles on the ea of a con- 
aignment note of that date. The box and its contents disappeared, and the plaintiffs 
brought this action to recover the sum of £10,600 and interest in respect of orn loss. ` 

By the conditions of the consignment note for the carriage of the goods by air it was 
provided that, if the carriage was “international carriage” as defined in the conditions, a 
ewe for loss or damage arising out of the carriage must be brouhit within two years. 

the carriage was not “international carriage,” the period of limitation was six months. 

“International carriage,” so far as was ma , was defined in the conditions as ‘‘car- 
and ih by air in which according to the contract made hy ee aed ea the place of departure 

the place of destination . . . are situated . e territories of two high con- 
parties to the Convention of , Warsaw for the t Uuifention of Certain Rules relating 

pg rt of October 12, 1929.” ag 
are the date of the carriage Great Britain had both ed the convention by her pleni- 
potentiaries and had also ratified it, but Belgium had only signed it and had not ratified it. 

An order had been made for the trial of certain preliminary i issues as follows: 

I. (a) Whether the contract of carriage contained in the consignment note was subject to 
the EE aes ener tee t note satisfied th ta of Article 8 (g) of the 

ether the consignment note sa e requirements o cle o 
convention set out in Schedule 1 to the Act. : 

(c) If the answer to (a) was “Yes” and the answer to (b) was “No,” ” whether the defend- 
ang bad Sa oa a ER ionii 

a cove e consignment note was international carriage 
as defined by Article 1 (2) of the General Conditions of the Carriage of Goods. 

(6) If so, whether the consignment note satisfied the requirements of Article 4 (5) (b) of 
the conditions. 

c) If the answer to (a) was “Yes” and to (b) was “No,” whether the defendants had any 
defense to the plaintiffs’ claim. 


* 55 The Times Law Reports, 490. 
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III. Whether the plaintiffs’ claim was barred by the conditions because the action was 
not within six months of the loss. 

Ty. ether there was (a) within the meaning of Article 22 (2) of the convention set out 
in Schedule 1 to the Act, or (6) within the meaning of Article 20 (2) (1) of the conditions a 

; | on of value and supplementary payment made, and, if so, what was the 
ect in law. 

V. The measure of Sete a if any. 

Mr. Justice Porter held that the carriage in this case was not “international” and that 
the defendants were protected. 

The Court of Appeal affirmed Mr. Justice Porter’s decision, and Messrs. F. M. Philippson 
and Co. appealed to the House of Lords. 

Held, by Lord Atkin, Lord Thankerton and Lord Wright (Lord Russell of Killowen and 
Lord Macmillan dissenting), that Belgium as a signatory to the convention was one of the 
“high contracting parties” to it within the meaning of the conditions to the consignment 
note, and, therefore, that the carriage was “international carriage” within the conditions 
and an action brought by the consignors to recover damages for the loss of the goods 11 
months after the date of the loss was competent. 

By s. 1 (2) of the Carriage by Air Act, 1932, his Majesty by Order in Council may from 
time to time certify who are the high contracting parties to the convention and in respect of 
what territories they are parties, and any such order shall be conclusive evidence of the 
matters so certified. At the material time Belgium had not been certified to be a high 
contracting party under that section. 

Held, that, the conditions of the consignment note being independent of the Act, the Act 
did not operate to prevent Belgium being regarded as a contracting party for the pur- 
pose of the conditions. 

Decision of the Court of Appeal (54 The Times L. R. 523) reversed. 


Lorp ATKIN (whose judgment was read by Lord Thankerton): My 
Lords, this is an appeal from an order of the Court of Appeal affirming an 
order of Mr. Justice Porter answering questions put as preliminary points of 
law in an action by the present appellants against the respondents for the 
loss of a parcel of gold consigned by the plaintiffs for carriage by the defend- 
ants by air from London to Brussels. The action proceeded till the pleadings 
were closed and thereupon application was made that apparently every issue 
that was in controversy between the parties should be tried as a preliminary 
point oflaw. What advantage the parties gained over the trial of the action 
in due course it is dificult to see, unless, indeed, they sought to gain some 
priority over other litigants. However, the questions were formulated and 
ordered to be tried and this appeal ensues. 

The questions arise solely on the terms of the contract of carriage between 
the parties, which is contained in an air consignment note dated March 5, 
1935. It is in English and French and is expressed to be the form of the 
International Air Traffic Association, and it is issued by Imperial Airways, 
Limited, who express themselves to be members of the International Air 
Traffic Association. The goods to be carried are one box of sovereigns and 
gold dollars of a market value of £10,600, to be carried from Croydon to 
Haren airport in Belgium for a freight of 1 per mil—that is, £10 12s. The 
document is signed by the consignor under the following clause: “The con- 
signor hereby expressly declares that the above particulars furnished by 
him or his agent are correct and that he is aware of and accepts the general 
conditions of carriage more particularly referred to on the back of this 
document.” In my opinion, this is a written contract signed by the con- 
signor and the whole of the contractual terms are to be found on the face 


590 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


of the document. On the back, under the heading “Conditions of Car- 
triage,” are to be found three paragraphs, the first of which is ‘Carriage by 
Air. The general conditions of carriage of goods sre applicable to both 
internal and international carriage.” These general conditions are based 
on the Convention of Warsaw of October 12, 1929, in so far as concerns 
international carriage within the special meaning of the convention. A 
further paragraph deals with combined transport—that is, air-rail transport 
—and a further paragraph is headed ‘‘Liability.”’ This begins by saying 
that in all cases the liability of the air-carrier is limited to a maximum of 250 
French francs per kilogram and states an exception for loss by negligent 
navigation or on proof that all necessary measures have been taken to avoid 
damage. This paragraph, in my view, merely summarizes the stipulations 
in the general conditions which have been defined in the first paragraph, 
though the summary omits the detailed qualifications. There is nothing in 
these paragraphs which in any way modifies the general conditions, and 
whether they seek to modify them or not they would not in any case form 
part of the written contractual terms. There follows a statement in English 
only that Imperial Airways are not common carriers and that there is not 
implied in the contract of carriage any warranty of fitness for carriage. Ido 
not think that these words at the back are incorporated into the contract of 
carriage. 

The contractual terms, then, as to liability must be found in “the general 
conditions of carriage more particularly referred to on the back.” It is 
common ground that what are incorporated into the contract are the general 
conditions of carriage of passengers and baggage which have been agreed 
between the members of the International Air Traffic Association and are to 
be found, together with the appropriate forms, in an Orange Book issued by- 
. the association from The Hague. For the purposes of this judgment the 
following articles are relevant. Article 1, paragraphs 1 and 2 (1) and (2); 
Article 4, paragraph 4 (5) (6); Article 7 paragraph 3; Article 19, paragraphs 
2 and 4; Article 20, paragraphs 1 (8) (4) and 2; Article 23, paragraphs 1 (1) 
(2) and 2. The result is that though the carriers by 20, 1 (1) say they are 
liable for all damage to goods, by 20, 1 (8) they introduce exceptions if they 
prove that they have taken all necessary measures to avoid damage. There 
is a general exception of negligent navigation, and by Article 20, paragraph 
2, they limit their liability to 250 francs per kilogram unless the consignor 
makes a special declaration of value and pays the supplementary charge 
required. All these exceptions however, by Article 7, paragraph 3, are cut 
out in the case of international carriage as defined by Article 1, paragraph 2, 
unless the air consignment note contains as a particular inserted by the 
carrier a statement that the carriage is subject to the rules relating to lia- 
bility set out-in the Convention of Warsaw of October 12, 1929: On the 
further question of limitation of actions, by Article 23, 1 (1), claims for 
damage arising out of international carriage as defined by. Article 1, påra- 
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graph 2, are extinguished if the action is not brought within two years. In 
respect of all other claims, the limitation period is by Article 23, paragraph 1 
(2), six months. The result is that, if this is not international carriage as 
defined, the exceptions, including the limit of liability, apply, and further, 
the period of limitation is six months in which to bring the action. If this 
is international carriage, the exceptions, including the limit of liability, do 
not apply unless the carrier has inserted the express reference to the Warsaw 
rules as to liability, and in any case the period of limitation is two years. 

In the present case the alleged loss took place when the goods were in the 
custody of the carriers at Croydon in March, 1935, and the action was begun 
in February, 1936. If, therefore, this is not a case of international carriage 
the action is out of time and no further point need be considered. If it were 
international carriage the action is within time, and the question of the 
exception has to be determined. 

It is convenient to dispose of this last point at once. In my opinion, it is 
impossible for the carrier to establish that he has inserted in the air consign- 
ment note as an additional particular the statement which is required by 
Article 4, paragraph 5 (0). The only suggested compliance is that the 
general conditions which are incorporated conform in general to the rules 
relating to liability set out in the convention. This does not seem to me in 
any way to carry out the requirement of the article, and in these circum- 
stances in pursuance of Article 7, paragraph 3, the carrier is not entitled to 
avail himself of the exceptions, including the limitation of liability. 

The contest is thus reduced to the single question whether this carriage 
fell within the special categories of international carriage defined by Article 
1, paragraph 2 (2) of the general conditions. The sub-paragraph should be 
read as a whole. 


(2) The special categories of international carriage referred to in 
sub-paragraph (1) of this paragraph include all carriage by air in which 
according to the contract made by the parties the place of departure 
and the place of destination, whether or not there be a break in the 
carriage or a transshipment, are situated either within the territories 
of two high contracting parties to the Convention of Warsaw for the 
Unification of Certain Rules relating to International Air Transport 
of October 12, 1929, upon which these conditions are based or within 
the territory of a single contracting party if there is an agreed stopping 
place within a territory subject to the sovereignty, suzerainty, mandate 
or authority of another Power even though that Power is a non-con- 
tracting Power. 


International carriage, then, for the purpose of the clause may be taken 
to be carriage between two places within the territory of two “high con- 
tracting parties” to the Convention of Warsaw. The carriage in the present 
case was between two places within England and Belgium. At the date of 
the carriage England had signed the convention by her plenipotentiaries and 
had ratified it, while Belgium had signed but had not, at that time, ratified 
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as afterwards she did. The respondents say that until Belgium ratified she 
was not a high contracting party. 

To ascertain what the contract between the parties means by high con- 
tracting parties to the convention the correct course must be to look at the 
convention itself. The phrase is one of diplomatic usage, and its use in 
these general conditions, based as they expressly are on the convention, must, 
I think, depend on the meaning in the convention. This is made clearer 
by the fact that the definition of international carriage in Article 2 (2) of the 
general conditions repeats verbatim the language of Article 1 (2) of the 
convention, except that the last words of the condition “even though that 
Power is a non-contracting Power” are found in the convention to be ‘eyen 
though that Power is not a party to this convention.” 

TheZFrench version of the convention is “autre Puissance même non 
Contractante.” I expect that it will be found that the French version of the 
general conditions uses the words of the convention and the English of the 
conditions appears to be the more accurate translation. I do not think 
that there is any difference in meaning. | 

When one turns to the convention one finds that in more than one article 
it is made plain that the term “high contracting parties” means, or, more 
accurately, includes, all the signatories. 


Article 36. The convention is drawn up in French in a single copy 
which shall remain deposited in the archives of the Ministry for Foreign 
Affairs of Poland and of which one duly certified copy shall be sent 
by the Polish Government to the Government of each of the high 
contracting parties. 

Article 37. (1) This convention shall be ratified. The instruments 
of ratification shall be deposited in the archives of the Ministry for 
Foreign Affairs for Poland which will notify the deposit to the Govern- 
ment of each of the high contracting parties. 

(2) As soon as this convention shall have been ratified by five of 
the high contracting parties it shall come into force as between them 
on the ninetieth day after the deposit of the fifth ratification. There- 
after it shall come into force between the high contracting parties who 
have ratified and the high contracting party who deposits his instru- 
ment of ratification on the ninetieth day after the deposit. 

(3) It shall be the duty of the Government of the Republic of Poland 
to notify to the Government of each of the high contracting parties the 
date on which this convention comes into force-as well as the date of 
each ratification. 

Article 38.° (1) This convention shall after it has come into force 
remain open for accession by any state. 

(7) The accession shall be effected by a notification addressed to the 
Government of the Republic of Poland, which will inform the Govern- 
ment of each of the high contracting parties thereof. 

Article 39. (1) Any one of the high contracting parties may de- 
nounce this convention by a notification addressed to the Government 
of the Republic of Poland which will at once inform the Government of 
each of the high contracting parties. 
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Article 40. (1) Any high contracting party may at the time of sig- 
nature, or of deposit of ratification or of accession, declare that the 
acceptance which he gives to this convention does not apply to all or 
any of his (territory). 


I find it impossible to make sense of these provisions, except by giving 
“high contracting parties” the meaning of signatories, extending it to non- 
signatories who take advantage of the provisions as to accession. It is all 
the signatories who have a right to a certified copy under Article 36, to be 
given notice of deposit of ratification and the date on which the convention 
comes into force under Article 37 (1) and (2). “As soon as this convention 
shall have been ratified by five of the high contracting parties” cannot 
mean ‘‘ratified by five of the five who have ratified.” Al the signatories 
are entitled to notice of accession under Article 38, and any of them may 
denounce the convention whether they have ratified or not and all of them 
are entitled to information of denunciation under Article 39. While Article 
40 makes that certain, which was plain enough before, for it provides for a 
declaration by “any high contracting party at the time of signature.” This 
article also makes plain that a state which accedes is a high contracting party, 
for it expressly calls him so. 

If, therefore, there were any doubt as to the meaning of “high contracting 
party” in diplomatic usage, this convention has provided its own dictionary. 
I, therefore, am driven to the conclusion that the words in Article 1 of the 
. conditions have the same meaning as they have in Articles 36, 37, 38, 39, 
and 40, and mean signatories. It is a perfectly correct use of the phrase. 
The parties have concluded a convention by their plenipotentiaries, and 
though they are not to be bound by the convention as a whole until they 
have ratified, yet before ratification they have the rights and duties given to 
them by the articles above-mentioned. As pointed out by Oppenheim 
(Vol. I, Pt. IV, Ch. II (v), para. 510), the two stages of consent by signature 
and subsequent ratification are not to be confused. The consent is always 
by signature. I think, therefore, that international carriage in the conven- 
tion is intended to be defined as carriage to and from the territory of the 
signatories whether they do or do not eventually become bound to make 
the provisions of the convention part of their domestic law. This would 
appear to me to be quite a reasonable stipulation to make—that is, it leads 
to no absurdity which might drive one to some other construction. It 
follows a somewhat close analogy in the convention and Acts relating to 
carriage of goods by sea. The provisions there are not limited to carriage 
of goods to foreign countries which are either parties to the original conven- 
tion; or have bound themselves by ratification. In the present case inter- 
national navigation is limited, but to the very extensive territories of the 
signatories, and not to the territories only of those who have ratified or 
acceded. 

It was argued that Article 28, which provides that ‘‘an action for damages 


594 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


must be brought at the option of the plaintiff in the territory of one of the 
high contracting parties either before the court having jurisdiction where 
the carrier is ordinarily resident or has his principal place of business or has 
an establishment by which the contract has been made or before the court 
having jurisdiction at the place of destination,” indicates that in that article, 
at any rate, “high contracting. party” must mean a party bound by the 
convention. I do not think that this article affords any ground for depart- 
ing from the meaning of the phrase in Articles 36-40. It would be quite a 
reasonable provision for any state ratifying the convention to enforce in its 
domestic, law, especially if, as I think, the definition of Eiernanon traffic 
is as wide as I take it to be. 

Having, therefore, come to a clear conclusion in my own mind as to the 
meaning of “high contracting parties” to the convention in the convention 
itself, I own that I find the greatest difficulty in putting a different construc- 
tion on the words when used in a commercial document the conditions of 
which are said to be based on that convention. The business man is re- 
ferred to that convention, and if he looks at it at all, which is unlikely, it 
appears to me that the last thing that he would do is to say to himself that 
“high contracting parties to the convention” in his consignment note means 
something different from what it means in the convention itself to which he 
is referred. 

The result is that, in my judgment, on the terms of the conditions, this 
carriage fell within the special categories of international carriage there 
defined, that the period of limitation was two years, and that the plaintiffs’ 
claim was brought in time. As the other defences failed, he should have the 
questions answered in his favor. 

There remains, however, the question, which has not yet been discussed, 
as to the effect of the Carriage by Air Act, 1932, passed by this country to 
give effect to the convention. By that Act, as from a day to be certified 
by Order in Council, the provisions of the convention are to have the force 
of law in the United Kingdom in relation to any carriage by air to which the 
convention applies. But by Section 1, subsection (2), his Majesty may by 
Order in Council from time to time certify who are the high contracting 
parties to the convention and in respect of what territories they are parties, 
and any such order shall be conclusive evidence of the matters so certified. 

It is in respect of the Act, among other matters, that differences of opinion 
appear in the courts below. Mr. Justice Porter, who tried the case, took 
substantially the same view of the construction of the conditions and 
conventions that I have expressed above. But he came to the conclusion 
that for an English court the certificate contained in the Order in Council 
was conclusive for all purposes as to who were the high contracting parties 
to the convention, and as at the material time Belgium had not become a 
high contracting party by Order in Council he could not treat her as such for 
the purposes of this contract. In the Court of Appeal Lord Justice Slesser 
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and Lord Justice Clauson did not agree with Mr. Justice Porter’s view as to 
the effect of the Act, but they came to the conclusion that “high contracting 
parties to the convention” meant only parties bound by ratification or 
accession. Lord Justice Greer agreed with this view of the convention, and 
he also agreed with Mr. Justice Porter’s construction of the Act. 

My Lords, I do not find myself in agreement with the construction of the 
Act which makes it affect this contract. For the purposes of contracts of 
air carriage upon which the Act imposes the conditions of the convention 
the Legislature may and does define the contracts to which for that purpose 
the convention is said to apply. I think it may be assumed that for the 
purpose of the Act the Legislature intended to confine international carriage 
to the territory of states bound by the convention. The result is perhaps 
remarkable, for until there is an Order in Council it matters not whether the 
state is in fact bound or not, and it was pointed out to us that im practical 
working there had been delays of several months before states in fact bound 
by ratification had been certified as high contracting parties. But we are 
not dealing with conditions the result of a statute, but with contractual 
conditions independent of the statute, and, for their purposes, I venture to 
think that the statute has no operation at all. 

For these reasons I think that this appeal should be allowed, and that the 
order below should be discharged, and that in its place the questions should 
be answered as follows: 

I. (a) No. 
(b) Does not arise. 
(c) Does not arise. 
II. (a) Yes. 
(b) No. 
(c) No. 
III. No. 
IV. (a) Does not arise. 
(b) Does not arise. 
V. £10,600 and interest. The plaintiffs should have the costs here and 
in the courts below. 

Lorp THANKERTON. My Lords, I have had the privilege of considering 
the opinion of my noble and learned friend Lord Atkin, which I have just 
read and, subject to one doubt, as to which I desire to express my view, he 
has so fully and precisely expressed an opinion identical with my own, that it 
is sufficient to state my agreement therewith. 

The one point on which I have felt some doubt is as to the meaning of 
“high contracting party” as used in the Convention of Warsaw, but I may 
say at once that such doubt would not affect my concurrence in the motion 
proposed by my noble and learned friend, for reasons which I will explain. 

Belgium having been the place of destination of the consignment here in 
question, the question is whether at the date of the consignment note— 
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March 5, 1985—Belgium, which admittedly had not yet ratified the con- 
vention, was a high contracting party to the Convention of Warsaw within 
the meaning of Article 1, paragraph 2 (2), of the general conditions of 
carriage, known as the Orange Book. 

In the first place, I may state that, in my opinion, this question must be 
decided on construction of the terms of the contract as expressed. The 
court has no right to assume any antecedent probability of the International 
Air Traffic Association having intended to confine the international carriage 
provided for in the Orange Book to cases where the places of departure and 
destination were within the territory of high contracting parties who had 
ratified the convention. I do not know, and I have no right to assume, that 
the policy of the Association proceeded on this view, nor do I know whether 
the Association aimed at the inclusion, in contracts with its customers, of 
the territories of signatories of the convention who had not yet ratified it, 
though their plenipotentiaries had signed it. 

In the second place, it seems to me to be illegitimate to dissect the phrase, 
and to consider first what ‘‘contracting parties” would have meant if it had 
stood alone, and then to see if any meaning can be given to the word “high.” _ 
I regard as important the subsequent words ‘‘upon which these conditions 
are based.” I find then that a phrase, unusual in commercial contracts, — 
is used in a commercial contract, coupled with a statement that the con- 
tractual provision is based on a well-known form of diplomatic convention 
in which that phrase is in familiar use, and I feel compelled to the conclusion 
that the meaning of the phrase in the commercial contract is derived from, 
and based upon, the meaning which it bears in the diplomatie document thus 
referred to. I am glad to find that so far the three learned judges of the 
Court of Appeal came to the same conclusion, but, on consideration of the 
terms of the convention, they came to a different conclusion from that 
expressed by my noble and learned friend. I have had the privilege also of 
considering the opinion about to be delivered by my noble and learned friend 
Lord Russell of Killowen, and I observe that he differs on both these points 
from the learned judges of the Court of Appeal, though he arrives at a similar 
conclusion by a different road. 

Turning to the terms of the convention, I agree with the view expressed 
by the noble Lord on the Woolsack as to Articles 36 to 40, but I think it may 
be said that the high contracting parties referred to in Article 1 (2) and 
Article 28 can only apply to those which have bound themselves by ratifica- 
tion. It seems to me that the convention has been drawn on the footing 
that all the signatories have ratified. If I am correct in the above construc- 
tion of Articles 1 (2) and 28, it will follow that the phrase as used in the 
Orange Book is ambiguous, in which case I am of opinion that the principle 
applied in the cases of Elderslie Steamship Company v. Borthwick (21 The 
Times L. R. 277; [1905] A. C. 93) and Nelson Line (Liverpool), Limited v. 
James Nelson, Limited (24 The Times L. R. 114; [1908] A. C. 16) falls to be 
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applied here, and that the respondents, who prepared the contract, must 
take the consequences of their failure to make the limitation, which they 
claim, clear to the other contracting parties, and that the appeal succeeds on 
this point. 

Lord RussELL or Krutowren. My Lords, two things in this case seem 
-~ tome plain. The first is that, since Belgium had not at the date of the con- 
signment note (namely, March 5, 1935) ratified the Warsaw Convention, 
the carriage of goods by air which was contemplated in and covered by 
that note (which I will refer to as the carriage in suit) was not one to which 
the convention applied. The second is that the provisions of the convention 
as set out in the First Schedule to the Carriage by Air Act, 1932, had not the 
force of law in relation to the carriage in suit. The rights of the parties to 
this litigation must depend accordingly on the true construction of the con- 
tract between them and on nothing else, and in particular they must depend 
on the true construction of the general conditions of carriage of goods which 
form part of the contract by virtue of the passage in the consignment note 
which runs: “The consignor hereby expressly declares that the above 
particulars furnished by him or his agent are correct, and that he is aware 
of and accepts the general conditions of carriage more particularly referred 
to on the back of this document.” l 

Some reliance was placed by the respondents upon certain other phrases 
relating to liability which are found on the back of the consignment note, 
but I am not satisfied that they purport to do more than summarize certain 
provisions of the general conditions, or that (if they depart in any way from 
the general conditions) they have any contractual force. 

There are two main questions which arise for determination on this ap- 
peal, the answers to which depend on the true construction of the general 
conditions—namely, (1) was the right of the appellants to damages extin- 
guished because their action was not brought within a period of six months? 
and (2) was the liability of the respondents limited in amount to the sum of 
250 franes per kilogram? The second question obviously does not arise if 
the first question is answered in the affirmative. 

I will take first the question of the extinction of the appellants’ right to 
damages. That is dealt with in the general conditions by “Article 23: 
Limitation of actions,” which, so far as material, runs thus: 


Paragraph 1: (1) The right to damages arising under the provisions 
of Article 20, in connexion with Article 1, paragraph 2, shall be extin- 
guished if an action is not brought within two years, which may be 
reckoned either from the date of arrival or from the date on which the 
carriage stopped. 

(2) All other rights arising out of the contract of carriage shall be 
extinguished if an action is not brought within a period of six months. 


It is beyond dispute that under this contract all rights arising out of it 
will be extinguished if no action is brought within six months, unless the 
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right be a right to damages to which paragraph 1 (1) of Article 23 applies. 
Further it is beyond dispute that paragraph 1 (1) of Article 23 only applies - 
if the carriage in suit, which no doubt was international carriage, falls within 
one of the special categories of international carriage defined in Article 1, 
. paragraph 2 (2). The provisions of paragraphs 1 and 2 of Article 1 are all- 
important. Their wording is as follows: 


Article 1: Transport undertakings and consignments to which these condi- 
tions are applicable. 


Paragraph 1: These conditions are applicable to all carriage Gema 
and international) of goods performed by an air transport undertaking 
(carrier) which is a member of the International Air Traffic Association. 
Nevertheless the special provisions referred to in paragraph 2, sub- 
paragraph (1), of this article are only applicable to the specia categories 
of international carriage defined 1 in paragraph 2, sub-paragraph (2), of 
this article. 

Paragraph 2: (1) The provisions of Article 4, paragraph 4, sub- 
paragraph (5), Article 7, paragraph 3, (second sentence); Article 8, 
paragraph 4, sub-paragraph (4); Article 13, paragraph 4, sub-paragraph 
(1), (third sentence); Article 20, paragraph 1, sub-paragraph (2); 
Article 22, paragraph 4, sub-paragraph (2); and Article 23, paragraph 
1, sub-paragraph (1) are applicable only to the special categories of 
international carriage defined in sub-paragraph (2) of this paragraph. 

(2) The special categories of international carriage referred to in 
sub-paragraph (1) of this paragraph include all carriage by air in which, 
according to the contract made by the parties, the place of departure 
and the place of destination, whether or not there be a break in the 
carriage or a trans-shipment, are situated either within the territories 
of two high contracting parties to the Convention of Warsaw for the 
unification of certain rules relating to International Air Transport of 
October 12, 1929, upon which these conditions are based, or within the 
territory of a single contracting party if there is an agreed stopping 
place within a territory subject to the sovereignty, suzerainty, mandate 
or authority of another Power, even though that Power is a non-con- 
tracting Power. 


The only special category of international carriage into which the car- 
riage in suit could possibly fall is that which is defined as one in which “the 
place of departure and the place of destination... are situate... 
within the territories of two high contracting parties to the Convention of 
Warsaw.” In the carriage in suit the place of departure was in Great 
Britain, and the place of destination was in Belgium. At the date of the 
consignment note, however, although Great Britain had ratified the conven- 
tion and was bound by its terms to the other nations which at that date had 
ratified it and become bound by its terms, Belgium had not ratified the 
convention and was not subject to its provisions. It is true that Belgium 
had, by representatives, signed the convention when it was originally signed 
by some (but not all) of the Powers named as parties thereto. But this 
signature carried with it no consequences. By its own terms (Article 37) 
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the convention required to be ratified, and it only came into force at all if 
and when five parties had ratified it, and then only on the ninetieth day 
after the deposit of the fifth ratification. Thereafter it only came into force 
as between them and any other party on the ninetieth day after the deposit 
of that party’s ratification. There was no obligation of any kind to ratify, 
and even after ratification there was complete freedom to “‘denounce”’ that 
is, to withdraw from the convention. 

The sole question which has to be answered on this part of the case can now 
be posed. It is this: “Was Belgium on March 5, 1935, a high contracting 
party to the Warsaw Convention within the meaning of the contract?”’ 

My Lords, I emphasize the last six words because, in my opinion, it is 
wholly irrelevant to inquire whether Belgium was or was not at that date 
a high contracting party within the meaning of the convention. I have no 
doubt that Belgium was a high contracting party within the meaning of 
many of its clauses. A Power may, however, well be a high contracting 
party within the meaning of the convention or within the meaning of some 
of its clauses, and yet not be a high contracting party within the meaning 
of the contract. The words which we have to construe are ‘“‘high contracting 
parties to the convention.” The words are not “high contracting parties 
within the meaning of the convention,” or ‘described in the convention,” 
or ‘referred to in the convention,” nor does any one of those phrases repre- 
sent the normal meaning of the words used in the contract. The words used 
in the contract describe, according to their normal meaning, parties who are 
in fact high contracting parties to the convention—that is, who have con- 
tracted to be bound by the terms of the convention. 

Let me consider whether there is anything in the contract, or in the sur- 
rounding circumstances, which would justify us in saying that the parties to 
the contract or either of them used the words in a sense other than their 
normal meaning. In this consideration certain relevant matters must be 
borne in mind. l 

(1) This is not a diplomatic document couched in the language of diplo- 
macy. Itisa commercial contract for the carriage of goods. Ifit be true (as 
to which I know not) that in the language of diplomacy a contracting party 
provided he be “high,” includes a party who does not contract, then I can 
only say that lawyers and diplomats speak in different tongues, and that 
without some special context a reference to a contracting party (whether 
high or lowly) in a commercial contract is a reference to someone who binds 
himself contractually. The words in their ordinary meaning are inapt to 
describe some one who is free from all contractual bond, or (in this case) to 
include a Power which, to use the words of the very clause which we are 
construing, is a non-contracting Power. 

(2) The contract is a common form contract (applicable to all carriage of 
goods, internal and international) prepared by the air navigation companies 
in view of the provisions which would apply in the cases of international 
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carriage which would be governed by the convention as different Powers 
from time to time ratified it. This form was presumably prepared with an 
eye to the advantage and protection of the companies, and it shows plainly 
what provisions were considered to be necessary or advisable as regards car- 
riage to which the convention could not apply—namely, “internal carriage.” 
But as regards international carriage between two countries which would 
become bound by the convention the power of the companies to frame the 
provisions of their common form of contract was limited and restricted by 
the provisions of the convention. It was therefore necessary to provide in 
the contract that in such cases of international carriage the provisions of the 
convention should apply. But the necessity for this would only exist in those 
cases of international carriage to which the convention would apply, and 
there is no reason which suggests itself, or has been suggested to me, why the 
companies should be willing to vary the provisions which (apart from the 
convention) they deemed necessary and proper and for which they stipulated 
in regard to all carriage of goods by air, except in cases where the binding 
force of the convention would compel them so to do. 

(3) All the seven provisions of the general conditions which are enumer- 
ated in Article 1, paragraph 2 (1), and which are only to apply to the special 
categories of international carriage as defined, are provisions which had 
perforce to apply if the carriage was governed by the convention. I will 
take the last two as samples. Article 22, paragraph 4 (2), of the general 
conditions carries out the compulsory provisions of Article 28 (1) and 
Article 32 of the convention, and deprives the companies in the cases of the 
‘special categories” of international carriage of the benefit of only being sued 
in the court of their principal place of business. Article 23, paragraph 1 (1), 
carries out the compulsory provisions of Article 29 (1) and Article 23 of the 
convention, and deprives the companies in the like cases of the benefit of the 
six months’ limitation. l 

When these considerations are borne in mind the reason and necessity for 
Article 1, paragraph 2, of the general conditions become plain. The only 
reason and the only necessity for its insertion are to be found in the compul- 
sion of the convention, and that compulsion only exists (a) where the two 
Powers which own respectively the place of departure and the place of 
destination are both bound by the convention, or (6) where the two places 
being within the territory of a Power so bound, there is an agreed stopping 
place within the territory of another Power, even though that Power is “a 
non-contracting Power’’—that is, is not so bound. Once the reason for the 
definition of ‘‘special categories” of international carriage is seen, the limits 
of the definition become apparent. The compulsion of the convention 
operates both to produce the definition and to define its scope. 

I can conceive no reason for suggesting that the carrier here used the words 
“high contracting parties” to the convention in a sense other than the mean- 
ing which they normally bear—namely, as a description of Powers which are 
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contractually bound by the convention. Nor can I see any ground for 
suggesting that the customer who signed the contract and read (if he ever 
did read) the general conditions would, or could, imagine that the words in 
question applied to or included a Power which had not contracted, and which 
in fact and in law was what the clause itself calls “a non-contracting Power.” 

In my opinion, there is no ambiguity in the clause. It means what it says 
—namely, parties who are contractually bound by the convention. 

It is suggested that the true view is that the companies were satisfied with 
the provisions of the convention as to international carriage, and were ac- 
cordingly willing that those provisions should apply to all international 
carriage between countries which either at any time by ratification or acces- 
sion became bound by the convention, or which had signed without thereafter 
becoming bound by ratification. Such international carriage might well 
cover the whole of the habitable globe and it is not easy on this view to 
understand how or why it could have been worth while to set up or define 
any special categories of international carriage at all. 

For the reasons which I have stated I feel no doubt that the words “high 
contracting parties to the convention” in this contract mean Powers which 
are contractually bound by the provisions of the convention—that is, Powers 
which have signed and ratified and Powers which have acceded. I am in 
agreement with the unanimous opinions of Lord Justice Greer, Lord Justice 
Slesser, and Lord Justice Clauson, from whom I am not conscious of differing. 

As regards the second question, this does not, in my view, arise. If it did, 
the same reasoning would apply in favor of the respondents. In my opinion, 
there was neither a special declaration of value made nor a supplementary 
charge paid under Article 20, paragraph 2 (1), of the general conditions, and 
consequently the limitation of liability thereby provided would apply. The 
carrier would not be deprived of this benefit by the second sentence of para- 
graph 3 of Article 7 of the general conditions, since that provision only applies 
to the special categories of international carriage, and the carriage in suit does 
not come within them. 

If, however, my view on the first question were wrong, and the carriage in 
suit comes within the special categories, then I would be of opinion that the 
carrier could not claim the benefit of the limitation of the quantum of liability 
because the consignment note did not contain the statement required by 
. Article 4, paragraph 4 (5) (b), of the general conditions. 

But, as already indicated, I think that the order of the Court of Appeal 
should be affirmed, and I would dismiss this appeal. 

Loro Macmmuian. My Lords, I agree with what I understand to be the 
opinion of all your Lordships that the conditions on which the respondents 
undertook to convey by air the consignment of gold coins in question from 
Croydon to Brussels are, in terms of the relative consignment note, to be 
found in the general conditions of carriage of goods annexed to the agreement 
concerning the contract of carriage by air made in 1931 between the air 
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navigation companies, members of the International Air Traffic Association. 
The agreement was entered into after the signing at Warsaw on October 12, 
1929, of an International Convention for the Unification of Certain Rules 
relating to International Carriage by Air, and with the provisions of that 
convention in view. 

The third chapter of the convention contains a series of important provi- 
sions relating to the liability of carriers by air and is designed to secure that 
these shall not be evaded. A time limit of two years is also imposed on 
claims for damages. 

It is important to observe that the signing of the convention by the parties 
to it did not of itself impose any restriction on freedom of contract in the 
matter of carriage by air. It was only as and when it became legally effec- 
tive by ratification or ratification plus legislation that its terms could operate 
to restrict the freedom of air carriers to make such contracts as they chose 
with their customers. The general conditions appear accordingly to have 
been framed so as to provide (1) for cases where the traffic was governed by 
the convention and (2) for cases where the traffic was not so governed and the 
carrier remained free to make his own terms. The conditions applicable to 
the latter case are, as might be expected, more favorable to the carrier in the 
matter of restriction of liability and limitation of the period for making 
claims, 

The general conditions thus differentiate certain special categories of 
international carriage from international carriage in general. It is as regards 
these special categories that the terms conforming to the Warsaw Convention 
are to operate, and the special categories are to include all carriage by air 
between the territory of one high contracting party to the Convention of. 
Warsaw and the territory of another high contracting party. 

The carriage in question in the present case was between Great Britain and 
Belgium. Was this carriage between the territory of one high contracting 
party to the Convention of Warsaw and the territory of another high con- 
tracting party within the meaning of the general conditions? If it was, then 
under the general conditions the more liberal terms conforming to the 
Convention of Warsaw were applicable to it. If it was not, then the terms 
less favorable for the customer were applicable. 

Great Britain and Belgium were both parties to the Convention of 
Warsaw which was signed by their respective representatives, but while 
Great Britain had ratified it at the date of the consignment note in question, 
and embodied it in an Act of Parliament, Belgium had not ratified it. 

I recognize that in many clauses in the convention itself the expression 
‘high contracting parties” is used to. denote the countries whose representa- 
tives signed and concluded the convention. But the convention itself 
recognizes a distinction between the signing and concluding of the convention 
on the one hand and its coming into force on the other hand. It is not to 
come into force at all until five high contracting parties have ratified it and 
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thereafter it is to come into force as regards the other high contracting 
parties when they ratify it and as regards acceding states when they accede 
to it—in each case after an interval of 90 days. 

The question is whether in the general conditions the expression “high 
contracting party to the Convention of Warsaw” means any party who has 
signed the convention or any party as regards whom the convention has come 
into force. To my mind, the important question with regard to each coun- 
try from the point of view of those who were proposing to enter into a con- 
tract of air carriage was not whether that country’s representative had signed 
the Convention of Warsaw but whether as regards that country the conven- 
tion was in force. It was only as between countries both bound by the 
Convention of Warsaw that the carrier’s freedom to make or impose his own 
terms was restricted. Where both countries were not so bound the carrier 
could without infringing the law stipulate for terms more favorable to himself 
than the convention allowed. 

In my opinion, the cardinal distinction which the general conditions have 
in view is the practical distinction between countries which are bound and 
countries which are not bound by the convention, and I therefore read the 
expression ‘high contracting party to the Convention of Warsaw” in the 
general conditions as meaning a party in whose case the convention is in 
force. I reach this conclusion with becoming diffidence in view of the con- 
trary opinion of the majority of your Lordships, but I am consoled by the fact 
that I am not alone in the view which I have formed on the difficult question 
involved, and that I have the support of the more fully developed arguments 
of my noble and learned friend Lord Russell of Killowen, which I desire to 
adopt. The result, so far as I am concerned, is that I should be in favor of 
dismissing the appeal. 

Loro Wriaut. My Lords, the court has been asked to answer a number 
of specific questions arising on the construction of a contract of carriage of 
goods by air entered into between the appellants as consignors and the 
respondents as carriers. These questions have been answered in the 
respondents’ favor by the courts below. Iam of opinion, with the greatest 
respect to those whose opinions are different, that the answers should be in 
favor of the appellants. 

The contractual document which has to be construed is called an air con- 
signment note, the body of it being in print, but the particulars relevant to 
the specific transaction being in writing, signed by the appellants’ agent, who 
in terms ‘‘accepts the general conditions more particularly referred to on the 
back of this document.” On the back it is stated that “the general condi- 
tions of carriage are applicable to both internal and international carriage. 
These general conditions are based upon the Convention of Warsaw of 
October 12, 1929, in so far as concerns international carriage within the spe- 
cial meaning of the said convention.” The “‘general conditions” have been 
identified for purposes of this case as being those contained in what has been 
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called the “orange booklet,” which sets out an agreement concerning the 
contract of carriage by air, dated 1931. The document is headed ‘‘Interna- 
tional Air Traffic Association,” the members of which are, it seems, the air 
transport undertakings (carriers). The crucial.question of construction is 
whether this particular contract is “international carriage’ within the 
meaning of Article 1, paragraph 2 (2), of the general conditions. If it is 
“international carriage,” then the period of limitation for actions (Article 
23, 1), is two years, and not six months, which is the period specified if the 
carriage is not “international.” The latter period would bar the appellants’ 
- claim in this action. Furthermore, if the carriage is “international,” the 
respondents would not be entitled to avail themselves of the limit of liability 
of 250 francs per kilogram (Article 20, paragraph 2 (1)) or of the benefit of the 
terms which exclude or limit their liability because the consignment note 
did not contain the statement required by Article 4, paragraph 4 (4) (b), 
that “the carriage is subject to the rules relating to liability set out in the 
Convention of Warsaw of October 12, 1929, upon which these conditions are 
based.” Such an omission prevents the carriers, by reason of Article 7, 
paragraph 3, from relying on these terms. 

It is, I think, clear that what is meant by “international carriage” in the 
contract must depend on what it means in the convention. The contract 
expressly states that what is meant is international carriage ‘‘within the 
special meaning of the said convention.” It is accordingly necessary to turn 
to the convention to see what that special meaning is. Article 1, paragraph 
2, of the convention is in these terms (I quote throughout from the English 
version): 

For the purposes of this convention the expression ‘international 
carriage” means any carnage in which, according to the contract made 
by the parties, the place of departure and the place of destination .. . 
are situated either within the territories of two high contracting parties, 
or within the territory of a single high contracting party, if there is an 
agreed stopping place within a territory subject to the sovereignty, 
suzerainty, mandate or authority of another Power, even though that 
Power is not a party to this convention. A carriage without such an 
agreed stopping place . . . is not deemed to be international for the 
purposes of this convention. : 

It is thus clear that the word “‘international”’ has a special meaning in the 
convention. That is what is referred to in the definition in the contract 
which I have quoted. This is confirmed by the definition contained in 
Article 1, paragraph 2 (2), of the general conditions, of “the special cate- 
gories of international carriage referred to in the preceding sub-paragraph (1) 
of this paragraph, as being ‘international’ carriage for the special purposes of 
the conditions.” This is clearly meant to point the contrast with any other 
categories of international carriage by air. The definition in the general 
conditions is identical in substance with that in the convention and requires 
that the agreed places of departure and destination should be either within 
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the territories of two high contracting parties (adding, what is not necessary 
in the convention itself, the words “to the Convention of Warsaw,” &c.) or 
within the territory of a single contracting party (omitting the word “high ”) if 
the agreed stopping place is within the terntory subject to another Power, 
“even though that Power is a non-contracting Power.” . 

It has been claimed that the words “‘high contracting party” have a differ- 
ent meaning in the conditions from that which they have in the convention. 
In my opinion, this is not the true construction. Itis, I think, directly con- 
trary to the express words I have quoted from the back of the consignment 
note (“international carriage within the special meaning of the said conven- 
tion”) which expressly refer to the definition in Article 1, paragraph 2, of the 
convention, and is directly contrary to the definition in Article 1, 2 (2) of 
the general conditions which in the material passage define the places of de- 
parture and destination as places within the territories of two “high con- 
tracting parties to the convention.” What is there meant must depend on 
ascertaining what are “high contracting parties” within the meaning of the 
convention itself. It is, I think, impossible to hold that there is a high con- 
tracting party within the meaning of the consignment note which is not a 
high contracting party within the meaning of the convention. 

It is accordingly necessary to determine what is the meaning of these 
words in the convention. That must be determined by construing the con- 
vention. It is said by the appellants that the words mean any state origin- 
ally a signatory to the convention, even though the state has not ‘‘ratified”’ 
it. For instance, though Belgium, the state to which this particular consign- 
ment was destined, did not ‘‘ratify’”’ until 1936, the consignment in question 
being in 1935, it was, it is claimed, an original signatory and was therefore a 
high contracting party within the meaning of the convention. It is not 
material to this point that the convention contemplates another class of 
high contracting parties—namely, those who, though not original signatories, 
subsequently accede, a class which includes the United States. On this 
construction the carriage in question falls within the special categories of 
international carriage. Against this view it is contended on behalf of the 
respondents that the words ‘‘high contracting parties to the convention ” are 
limited in meaning to those Powers which have not merely signed the conven- 
tion, but have “ratified” it and thus become bound to fulfil its terms, and 
also acceding Powers. 

It is conceded by the respondents that at least in many places of the con- 
vention the words “high contracting party” must be construed as meaning 
“signatory,” but it is said that they should in other parts of the convention 
be construed in the narrower meaning—that is, of a Power which has not 
only signed but has also ratified or has acceded. Before I give my reasons 
for my opinion that the words are used in the convention as including signa- 
tory states, whether or not they have ratified, and also acceding states, I 
may observe that on the concession made by the respondents that the words 
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can only be construed as having the narrower meaning in some places in the 
convention, it follows, in my opinion, that the appellants’ contention should 
succeed. 

The court is here concerned with a contract of carriage. The respondents 
are claiming that on a particular construction of the consignment note and 
the general conditions which it incorporates they are entitled to limit or ex- 
clude their liability for the loss of the goods. But they are faced by the gen- 
eral principle applicable to contracts of carriage that a carrier who wishes to 
limit his lability must do so by plain words. This principle is too well 
established to need citation of authority. But I may perhaps refer to Nelson 
Line (Liverpool), Limited v. James Nelson, Limited (24 The Times L. R. 
114, at p. 115; [1908] A. C. 16, at p. 19), where Lord Loreburn said: 


The law imposes on shipowners a duty to provide a seaworthy ship 
and to use reasonable care. They may contract themselves out of 
these duties, but unless they prove such a contract the duties remain, 
and such a contract is not proved by producing language which may 
mean that and may mean something different. As Lord Macnaghten 
said in Elderslie Steamship Company v. Borthwick (21 The Times 
L. R. 277; [1905] A. C. 98, at p. 96): “an ambiguous document is no 
protection.” 


Lord Loreburn was dealing with a shipowner’s contract of carriage, but the 
same principle applies mutaits mutandis to a contract of air carriage so far as 
it contains terms limiting or excluding the carrier’s prima facie liability.. 
Elderslie Steamship Company v. Borthwick (supra) is to the same effect. 
In particular, Lord Lindley emphasized the other aspect, the position of 
the shipper. He said: 


This is a contract between two persons, one of whom, the shipowner, 
prepared it. I have not the slightest doubt the shipowner understood 
it as Mr. Carver says he did. But when I look at it from the other side 
and consider whether the shipper would so understand it, I say, if I 
were myself a shipper, certainly I should not... . I agree that this 
bill of lading did not employ plain terms and relieve the shipowner from 
liability in the case of unseaworthiness. I mean by “plain terms”’ 
terms sufficiently plain to the shipper for him to understand it. 


The principle so stated is not, in my opinion, limited to carriage by ships or 
to the warranty of seaworthiness. It equally applies to a contract of car- 
riage by air, like that in question, and to the statement therein of the condi- 
tions on which the carrier’s claim to exemption depends. These conditions 
must be stated in terms sufficiently plain for the shipper or consignor to un- 
derstand. Heis entitled, if they are not plain, to interpret them in the sense 
most favorable to himself and least in favor of the carrier’s exemption from 
liability under the contract. That is so whenever the exemptions are rea- 
sonably capable of a narrower and a wider construction. It is, I think, im- 
possible here to say that a shipper could not reasonably construe the words 
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“high contracting parties” as including signatories to the convention. It is 
said that to do so would be counter to the intention of the carriers, because, 
for instance, Article 23, 1 (2), which provides that all other rights (other, 
that is, than those arising in connection with international carriage), shall be 
extinguished if an action is not brought within six months, can only have 
been inserted to provide for international carriage not falling within the spe- 
cial categories, because the convention in those cases fixes two years as the 
period. But the general conditions (Article 1, 1), not only deal with the 
special categories of international carriage but also deal with internal car- 
riage and there may be cases of international carriage in which the places of 
departure and destination are both in territories of states which were not 
even signatories to the convention, so that no inference as to the carrier’s in- 
tention can well be drawn from that. But again the question is not limited 
to the question of the carrier’s intention in the same way as the question of 
intention may be limited in the case of unilateral instruments like wills or 
settlements where the settlor’s or the testator’s intention is paramount. 
The question is whether the limitations of liability have been brought home 
in what the court regards as plain terms to the shipper’s or consignor’s mind 
by the language used. It would have been easy to have stated in the general 
conditions that ‘international carriage” means carriage between countries 
which have either signed and also ratified the convention or have acceded 
to it. 

But to my mind the construction for which the appellants contend is the 
true construction. The words “high contracting parties” are words of 
diplomacy and are the words normally used to describe plenipotentiaries 
such as those who met at Warsaw. ‘They are stated in the recital to the con- 
vention to have “concluded and signed it, being thereto duly authorized.” 
To do so was their function and it rested with their respective governments 
whether they would go further and ratify it—that is, adopt it—so as to be- 
come internationally bound to fulfil its terms, and if necessary for that pur- 
pose take any further steps by legislation or otherwise to make it part of their 
law. The United Kingdom ratified on February 14, 1933, but Belgium did 
not do so till October 11, 1986. But their plenipotentiaries had signed the 
convention in 1929, thereby accepting its conditions as those to which they 
agreed. A treaty is concluded as soon as the mutual consent is manifest 
from acts of the duly authorized representatives though its binding force is 
as a rule suspended till ratification is given. See Oppenheim’s International 
Law, Vol. I, Chapter II, (v), paragraph s. 510. 

There are several of the articles of the convention which are only consistent 
with this meaning of the words “high contracting parties.” Thus Article 36 
provides that the single copy of the convention should remain deposited in 
the Polish archives and one duly certified copy be sent by the Polish Govern- 
ment to each of the high contracting parties. Article 37 says that deposit 
of instruments of ratification shall be notified to each of the high contracting 
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parties. In these articles high contracting parties must include signatories. 
Article 37 also speaks of high contracting parties as ratifying, thus clearly 
treating ratification as a separate and further act by a high contracting party. 
Article 40 provides that any high contracting party may at the time of signa- 
ture or of deposit of ratification or of accession make a declaration that the 
party’s acceptance of the convention does not apply to colonies or so forth. 
Thus it is clear that the party may be a high contracting party as at the time 
of signature, whether or not the party subsequently ratifies. Ratification is 
treated as being a matter distinct from signing. Accession here referred to is 
dealt with in Article 38. Accession, it is provided, is open to any state 
which was not a signatory. Accession is effected by notification, which has 
the combined effect of signing and of ratifying. The acceding state thus be- 
comes at one blow not only a high contracting party but one who has ratified. 
But such a state is clearly within the category of high contracting parties, 
as shown, for instance, by Article 40, which treats as high contracting parties 
(1) those who have signed; (2) those who have both signed and ratified; (3) 
those who have acceded. This seems to me to answer a difficulty which im- 
pressed the Court of Appeal. Again the additional protocol confirms this 
interpretation. In so far as a different construction of ‘high contracting 
party” as used in the convention and in the general conditions is adopted in 
Grein v. Imperial Airways, Limited (52 The Times L. R. 681; [1937] 1 K. B. 
50), I cannot, with all respect, agree with the reasoning of the Court of 
Appeal in that case. 

Thus I construe the words of the.convention. This, I think, is its plain 
and normal meaning. I am unable to qualify that construction by specu- 
lating on the intention of the parties who settled the general conditions of 
1931. Reference was made to Article 22, paragraph 4, of the general con- 
ditions which fixes the forum for bringing actions and stipulates that the 
national law of the court so seized of the case should apply. Paragraph 4, 
sub-paragraph (2), provides that actions arising out of international carriage 
under the convention must be brought in substantially the same forum as 
that stipulated by Article 28 of the convention. I cannot see why this 
should not apply to, and include, signatory states, even if they have not 
ratified, who may find the provisions convenient for their nationals just as 
much as if they had ratified. Neither in the convention nor in the general 
conditions is there expressed any limitation of the meaning of “high con- 
tracting parties” for the purposes of Article 28 and Article 22 respectively. 
I cannot attach any importance to the substitution in Article 22, 4 (2) of the 
words “contracting party to the convention” for the words “high contract- 
ing parties to the convention” in Article 28. It is merely a case of loose 
verbiage, which cannot control the whole tenor of the document. 

Accordingly both on what, in my opinion, is the clear and unambiguous 
construction of the words “high contracting parties” and on the considera- 
tions to be drawn from the general effect of exceptions in a contract of car- 
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riage, I am of opinion that the appellants’ contention is right, and that the 
questions should be answered in the sense contended for by the appellants. 

I have not thought it necessary to deal at any length with the contention 
that the position is changed in virtue of the Carriage by Air Act, 1932. I 
agree with all the menbers of the Court of Appeal that the Act does not affect 
a contract like that in question. The Act was passed before ratification of 
the convention by Great Britain. It was, inter alia, to enable Great Britain 
to give statutory effect to the convention when it ratified. It provided that 
as from such a day as should be certified by Order in Council the provisions 
of the convention should, so far as-relates to carriage by air, have the force 
of law in the United Kingdom. It also empowered his Majesty by Order in 
Council to certify who are the high contracting parties to the convention. 
This, though it constitutes a statutory definition, is limited, in my opinion, to 
the purposes of the Act and the obligatory provisions which it contains, 
and it does not interfere with freedom of contract outside the defined spheres, 
or say who are to be or who are not to be deemed high contracting parties for 
contractual purposes outside the scope of the Act. It therefore affords no 
guidance on the construction of the contract. 

I do not think it necessary to say anything on the other points which have 
been discussed. In my opinion, the appeal should be allowed. 

The appeal was accordingly allowed, with costs. 


SUPREME COURT OF NORWAY 


THs SPANISH (REPUBLICAN) GOVERNMENT v. FRLIPH CAMPUZANO (GENERAL 
FRANCO’S REPRESENTATIVE IN NORWAY) * 


November 2, 1988 
ABSTRACT OF DECISION REPORTED BY ARNE GUNNENG, LL.B., OSLO 


The civil war in Spain provided many difficult problems of international - 
law to the courts of other states. Lately the Norwegian Supreme Court 
decided a case where the parties respectively were the two parties to the 
Spanish civil war, each acting through its representative in Norway. 

When hostilities broke out in Spain during the summer of 1936, the Span- 
ish Minister in Oslo, the Norwegian capital, was away on holiday, and the 
Secretary of the Legation, M. Felipe Campuzano, was Chargé d’Affatres. On 
August 13 M. Campuzano informed the Norwegian Foreign Ministry that he 
had resigned and that he no longer represented the Spanish Government 
in Madrid. Shortly afterwards the Minister himself returned, and informed 
the Foreign Ministry that he too had resigned and had joined General 
Franco’s Nationalist Party. A few weeks later he left Norway. For some 


* Norsk Retstidende, 1938, No. 53, p. 804. In this number of the official Norwegian law re- 
ports (p. 833) there is also a short comment by Dr. Arnold Raestad on this decision.—A. G. 


610 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


time thereafter, the Madrid or Valencia government was apparently not 
represented in Oslo. On December 10, however, the Foreign Ministry was 
informed by the said government that Dr. Joaquin Alvarez Pastor had been 
appointed Secretary of the Legation and Chargé d’Affatres in Oslo. He 
arrived in Oslo about New Year, 1937. 

In the meantime the Spanish Legation had had to move from its former 
premises. The moving took place under the direction of M. Felipe Cam- 
puzano, who took the movables of the Legation, including the archives, etc., 
into custody. These things were partly brought to his home and partly to 
the storerooms of the company that did the moving. On behalf of the Span- 
ish Republican Government, Dr. Pastor claimed the possession of the prop- 
erty of the Spanish Legation. M. Campuzano declined to give up the arti- 
cles in his possession. He claimed to hold them on behalf of General 
Franco’s Nationalist Government. Through its Chargé d'Affaires in Oslo 
the Spanish Republican Government applied to the Norwegian courts of 
justice. , l 

When the case finally came before the Supreme Court, the Spanish Repub- 
lican Government contended that, being the only government of Spain that 
had been recognized by the Norwegian administration, it was the only lawful 
possessor of property belonging to “Spain” or “The Spanish State.” It 
accordingly claimed the possession of the said property. M. Felipe Cam- 
puzano undertook to plead on behalf of General Franco’s Nationalist Gov- 
ernment, and argued: 

(1) That according to the rules of international law his (General Franco’s) 
government had a right to immunity from suit in the courts of foreign coun- 
tries; not being subject to the jurisdiction of the Norwegian courts, the suit 
should be dismissed. If the Supreme Court did not share this point of view 
he contended 

(2) That ‘‘the movables in question belong to Spain, represented by 
General Franco; that he (M. Campuzano) as representative in Norway is 
entitled to keep the possession and the right of disposition of the mov- 
ables.” 

Justice Grette, in giving judgment, said, inter alia, that as to the question 
of the competence of the Norwegian courts in this case he could not agree . 
with M. Campuzano. In considering this question, the decisive points must 
be (a) that the claimant is the only government recognized by Norway as the 
government of Spain—or the Spanish State; (b) that the cause involves a 
demand to become the possessor of property in Norway; (c) that this prop- 
erty indisputedly belongs to the Spanish State; and (d) that the said prop- 
erty is directly intended for, and has actually been, used as instrumentalities 
in exercising government authority. As long as the Barcelona or Madrid 
government is recognized by Norway as the Government of the Spanish 
State, this government must have a right to resort to the Norwegian courts 
of justice with a claim of the content as the one in question. The fact that 
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General Franco controls a part—even the greater part—of Spanish territory 
cannot be a bar to the exercise of Norwegian state authority in this respect. 

As to the merits of the case, Justice Grette upheld the points of view put 
forward in the decision of the County Court (Ist instance), where it was said 
that by establishing authority and control over parts of Spain, the govern- 
ment represented by M. Campuzano may create the necessary conditions of 
a future recognition as a lawful government; but as long as there is in exist- 
ence a state and a government that is recognized by the Norwegian authori- 
ties, the representative of that government must be entitled to the sole 
possession of property belonging to the Spanish State in Norway. Justice 
Grette’s conclusion was that the Spanish Republican Government through 
Dr. Joaquin Alvarez Pastor was entitled to the possession of the movables 
in question. No costs were granted. 

Justice Krog, Justice Hjelm-Hansen, Justice Evensen, Justice Andersen, 
and Justice Larsen agreed with Justice Grette in his conclusion and in all 
material points of his reasons. 

Justice Lie agreed with his learned colleagues, but added, inter alia, that 
in his view the Spanish Republican Government should be granted costs. 
As an abstract problem of international law, the question of the competence 
of Norwegian courts might be said to be difficult, but in the present case, 
however, he found there could be little room for doubt as to the proper solu- 
tion of the question. 


BOOK REVIEWS AND NOTES * 


Bibliographie du Droit des Gens et des Relations Internationales.. By Karl 
Strupp. Vol. I (1988-1936). Leiden: A. W. Sijthoff, 1938. pp. xx, 521. 
Fl. 13.50. 
Ably aided by a general staff of about fifty collaborators from a great num- 

ber of countries, Professor Strupp presents in this volume contributions 
written in German, English, French and Italian to a bibliography of inter- 
national law covering the years from 1933 up to and including 1936. The 
first part gives extensive book reviews on what are considered the sixty-one 
most important publications of this period. The second part contains 
bibliographical reports—treatises, monographs, articles in periodical publica- 
tions, sometimes also a complete list of doctors’ theses—on most countries 
of the world. The tragic fate of Spain is reflected in the fact that Professor 
Barcia Trelles was unable to contribute the report on his country. The 
third part gives a systematic list of the publications, with numerous addenda; 
all together about 2,800 publications are listed. The work is, as Strupp 
says, a first experiment; he, therefore, invites frank criticism. In a bibliog- 
raphy even technical details are important: it is hoped that it will be 
possible to eliminate typographical and other errors which are sometimes 
found; especially Anglo-American readers will want, notwithstanding the 
contrary view of the publisher, more elaborate indices. 

But as to more important aspects: A work of this kind presents at least 
three main problems: Is the inclusion of ‘‘International Relations” to be rec- 
ommended? ‘‘International Relations” certainly is a very different topic 
from international law; it is non-juridical in nature and all-embracing in 
character. Although the book is called “A Bibliography of International 
Law and International Relations,” it deals in fact overwhelmingly with 
international law. When this first problem is solved, the second problem 
arises as to the choice of the publications to be mentioned. According to 
Strupp, the book will be a “bibliographie raisonnée” (multum, non multa), 
but as complete as possible within restriction. It seems to this reviewer 
that a bibliography for a short period should be dominated by the aim of 
completeness; even unimportant, mediocre, strongly prejudiced, scientifically 
untenable publications are important, are indispensable to the research- 
worker on a particular topic, throw light, even if only in a negative way, on 
many angles of a problem. He who studies a problem in detail cannot 
afford to neglect anything; as Plinius says, “nullum librum esse tan malum, 
ut non aliqua parte prosit.” The third problem, finally, is: What should besaid 
about each publication listed? Apart from reaching harmony in the treat- 
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ment by so many different collaborators, allotting the right space—not too 
little, not comparatively too much—this reviewer believes that the state- 
ments should be as objective as possible. True, as Strupp remarks, only 
relative objectivity is possible. But a bibliography should not indulge in 
polemics or in an elaboration of the personal views of the reporter—this 
type of book review has its place in scientific journals. 

The above principles have already been realized to a high degree in the 
present volume, although there is room for progress in the direction of coming 
still nearer to what may be considered an ideal bibliography. That there 
is need for such a bibliography is unquestionable. It is earnestly to be hoped 
that Strupp will be able to realize his plan of making this bibliography a 
regular annual publication covering the literature of the immediately 
previous year. Under tragic circumstances, physically not in good health, 
without position, living in exile and in near-poverty, Karl Strupp has con- 
ceived, directed and edited this bibliography. He may be assured that his 
American colleagues congratulate him on his newest contribution and feel 
strong sympathy for his lifelong and unselfish devotion to the great science 
of international law. Josmar L. Kunz 


Diritto Internazionale, 1987. Published by the Istituto per Gla Studi di 
Politica Internazionale. Milan: Amedeo Nicola & C., 1938, pp. xx, 
501. L. 120. 

With the present volume, the Institute of International Politics at Milan 
inaugurates a regular annual publication, dedicated to the international 
events of the immediately previous year, considered under their strictly 
juridical aspect. The principal aim of the new publication is one of in- 
formation, giving systematically materials, otherwise often difficult of ac- 
cess and widely scattered, in as precise and complete a way as possible. 
Edited under the eminent direction of Count Balladore Pallieri, the present 
publication may, perhaps, be called, ad exemplum of the British model, an 
Italian Year Book of International Law, although rather with the accent 
on “Italian.” True, the volume includes the American Neutrality Law of 
1937 in the original and an Italian translation, the Statute of the Sanjak 
of Alexandretta in French, collective conventions concluded during the 
year 1937 in the original, and the decisions of the Permanent Court of 
International Justice in French. But the emphasis is, of course, on Italian 
materials. 

The book starts with a part dedicated to original articles. G. Diena 
writes on the Suez Canal Convention and the Covenant; Siotto Pintor’s 
bitter article on the League of Nations contains, nevertheless, important 
truths on the reasons for the League’s failure; Salvioli makes a research 
into international treaties concerning the validity of international decisions; 
Piceardi gives an exhaustive study on the end of the systems of Capitulation, 
and M. Udina writes on international assistance in financial matters. The 
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second part contains a chronicle of international events in 1937, accom- 
panied by the reproduction, in Italian, of the most important documents. 
The fourth part gives all the bilateral conventions concluded by Italy in 
1937, with the texts in the original. The fifth part brings a substantial 
number of book reviews, followed by a rich, systemati¢ bibliography of 
publications in the fields of international law and conflict of laws published 
in 1937. 

Of particular importance is the third part. It contains a survey of the 
whole municipal legislation of Italy in 1987 involving international law 
and relations, including the texts, and all the decisions of Italian courts 
(January-July 1937) involving problems of conflicts of laws. May we 
suggest to Professor Balladore Pallieri to include in the next year book 
also all the decisions of Italian courts dealing with problems of the law of 
nations? This inclusion would be an important and substantial enrich- 
ment. 

The new year book will not only be of great value to Italians engaged in 
the theory and practice of international law, but will also be welcome to 
international lawyers everywhere as a valuable addition in the field of 
documentation. Josur L. Kunz 


Diritto Internazionale Pubblico. By G. Balladore Pallieri. 2d ed. rev. 
' Milan: Dott. A. Giuffrè, 1938. pp. xvi, 546. Index. L. 50. 

The second edition of this excellent handbook is bulkier by a dozen 
pages than the first. Citations have been brought up to date, additions 
and excisions made, and several passages rewritten or transposed. The 
author is less skeptical regarding the possibilities of codification and of a 
special American international law; and has given more extensive treatment 
to conventions dealing with international administrative activities. He 
recognizes the right of asylum in cases where there is a breakdown in the 
normal functioning of government on the part of the territorial sovereign; 
and suggests that since non-riparian states participate in the regulation of 
international rivers, there would be nothing anomalous if interested states 
were given a voice in regulating rivers entirely within one country. 

In general, since changes have been few, it will suffice if reference is made 
to this reviewer’s analysis of the first edition in this Jounna (Vol. 31, 1937, 
pp. 546-548), including the parenthetical comment that: ‘‘It is rather re- 
markable, incidentally, that neither of Judge Hudson’s books on the Per- 
manent Court of International Justice is referred to by the author, and that 
a statement appears to the effect that nominations for Judge of the Court 
may be made directly by Governments.” (p. 547.) In the present edi- 
tion the French translation of Judge Hudson’s treatise is mentioned; but the 
author retains his erroneous statement about the nomination of judges. 
It appears on page 328 of the second edition as follows: “I giudici. . 
sono eletti . . . dal Consiglio e dalla Assemblea della Società delle Nazioni 
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sopra liste di persone presentate dai gruppi nazionali della Corte di arbitrato 
o direttamente dai governi.” (Italics supplied.) To the reviewer this is 
plainly an assertion that “the judges . . . are elected . . . by the Council 
and Assembly of the League of Nations from lists of persons presented by 
the national groups of the Court of Arbitration or directly by govern i 
It seems quite obvious that this italicized statement contradicts the terms 
of the Statute of the Court. Article 4 of the Statute provides that nomi- 
nations shall be made by national groups in the Court of Arbitration, or by 
similar national groups set up ad hoc in the case of members of the League 
not represented in the Court of Arbitration. Article 7 excludes the possi- 
bility of nominations being made in any other manner. 

Perhaps it may well be true that in practice this method of nomination is 
a mere formality like the American electoral college, and does not prevent 
governments from influencing the nominations made by the national 
groups. But, as pointed out by Professor Viktor Bruns in his lectures at the 
Hague Academy in 1937 (Bruns, “La Cour permanente de Justice interna- 
tionale,” 62 Recueil des Cours, Académie de Droit international de La Haye, 
1937-II, at p. 559), the framers of the Statute undoubtedly did attach some 
importance to the desirability of indirect selection of qualified candidates 
through an independent and impartial agency, free from political considera- 
tions or government domination. 

It thus seems clear that Professor Balladore Pallieri’s statement is mani- 
festly incorrect, although the error is of negligible magnitude in compari- 
gon with the merits of his work as a whole. EDWARD DuMBAULD 


Panamertcanesimo e Diritto Internazionale. By Carlo Cereti. Milan: Dott. 
A. Giuffrè, Editore, 1989. pp. x, 303. L. 36. 


The author uses the word “Panamericanism” to blanket the network of 
the codperative efforts of the North and South American States since the 
promulgation of the Monroe Doctrine. The introduction takes care of the 
Monroe Doctrine, and acts as a curtain-raiser to the author’s theme— 
the fruits of the conferences of the American States. Beverini’s appraisal 
of the doctrine is that of Europeans generally, and of the more realistic 
American publicists, namely, that it developed from an opportunistic bluff 
into a powerful instrument to establish the hegemony of the United States 
on the two continents. Although this entry into the American system 
does not predestine the author’s findings, it does indicate fairly the quality 
of his judgment. 

The book is divided into five chapters which correspond to the five topics 
which the author has selected for analysis: the Pan American Conferences; 
American international law; the attitude of the Pan American system 
toward European connections; neutrality; and the Pan American Union. 
This list of topics is more than a skeleton of the work, for it reveals the 
author’s emphasis on an ascending scale, and his assessment of the degree 
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to which the system has realized the potentialities inherent in its organiza- 
tion. First come the conferences, and then a juridical study of their 
proposals to codify an American legal doctrine. After this there is an 
analysis of the attitude of the conferences to their European analogue, the 
League of Nations. Related to this subject, but different, is the study of 
the various American proposals to present a united continental front to 
foreign wars. The appearance of the Pan American Union at the end is 
due to the author’s insistence that it represents a juridical person, whereas 
the chain of conferences does not. 

The book is carefully and judiciously written. It betrays the skill of 
one who is used to estimating the force of international movements without 
being charmed by the glamor of sentiment. He cites freely American 
commentators, especially those who are citizens of the United States, and 
has at his command the European literature on the subject. 

Purcy THOMAS FENN, JR. 


International Law Situations, with Solutions and Notes. Naval War College, 
1937. Washington: Govt. Printing Office, 1939. pp. viii, 193. ee 
25¢. 

What the Naval War College focuses its attention upon is a matter of con- 
siderable interest to students of international law both here and abroad. 
The topics dealt with and which were the subject of discussion in 19387, by. 
members of the senior and junior classes of 1938, under the direction of. 
Professor George Grafton Wilson, were: (1) Protection by vessels of war; 
(2) Naval protection during strained relations; and (3) Jurisdiction and 
polar areas. It is needless to comment on the materials discussed or upon 
the particular situations to which attention was drawn. 

‘The interesting statement is made (p. 35) that “‘in straits which are the 
sole waterway between high seas, if proclaimed war zones, defense areas or 
similarly designated, the right of innocent passage may not be prohibited 
even though such passage necessarily involves entering territorial waters.” 
It is added that-‘if a territorial strait, proclaimed a war zone, is not the sole 
waterway between two seas though it is the more convenient and customary 
route, the passage of the strait may be restricted by reasonable military 
regulations, and passage may even be prohibited. = 

In relation to early territorial claims growing out of discovery atl kindred 
acts, it is said (p. 72): ‘Controversies over priority of discovery were com- 
mon. Beacons, flags, monuments, etc., were set up as evidence of title, 
but it was soon demanded that something more than mere discovery be 
required.” If “mere discovery” as synonymous with visual apprehension 
failed to suffice to create a mght of sovereignty within an area that belonged 
to nobody, it is equally true that formal takings of possession by symbolic 
acts, such as those referred to, were generally deemed to be adequate for 
such a purpose. 
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The statement (p. 3) that “oranges may legally be declared contraband” 
inspires the suggestion that in a subsequent volume the Naval War College, 
after full study of the relevant documents, give the American public, as well 
as that of other lands, the benefit of its conclusions concerning the extent to 
which international law as such permits a belligerent at the present time to 
deal with foodstuffs as contraband of war; and also, in that connection, its 
view whether a belligerent has attained freedom to abandon the distinction 
between absolute and conditional contraband. The statement by the Presi- 
dent of the Naval War College in his prefatory remarks of June 13, 1938 
(Rear Admiral C. P. Snyder), that suggestions for subsequent volumes would 
be welcomed, encourages the writer to make this proposal. 

CHARLES CHENHY HYDE 


The Jurisprudence of the General Claims Commission United States and 
Mexico. By J. G. De Beus. The Hague: Martinus Nijhoff, 1938. 
pp. xi, 342. Gld. 6. 


This book is a doctorate thesis, prepared by a secretary in diplomatic 
service of The Netherlands. It contains an analysis by the author of 
opinions rendered by the commission created by the Convention of Septem- 
ber 8, 1923, concluded by the United States and Mexico for the adjustment of 
outstanding claims of each Government against the other. There was a very 
large number of such claims. However, the commission was permitted to 
function in the hearing and decision of cases for merely a period of approxi- 
mately 13 months, and only about 150 were decided. The majority were 
rather simple ones, and their disposition required for the most part the ap- 
plication of only well-recognized rules and principles of international law. 
There were some cases of exceptional interest. 

The author has quoted copiously from the opinions. This was done, he 
explains, with the purpose ‘‘to remove the necessity of consulting the original 
complete edition of the opinions.” Unless note is taken of a sentence in the 
“Introductory” to the book, one availing himself of fragmentary quotations 
instead of consulting opinions in official records, might be led into the use of 
misquotations. It is explained in the Introduction, but not elsewhere, that 
italics profusely employed are inserted by the author of the book. They 
emphasize things which he, but not the authors of opinions, intended to 
emphasize. 

The author’s adverse criticisms are in the main directed at opinions<pre- 
pared by the American commissioner. Fault is found with them from 
numerous angles; not alone with respect to their conclusions of law, but also 
with respect to their method of preparation—their lack of lucidity and their 
prolixity. | 

Opinions prepared by judges in so-called common law countries doubtless 
have characteristics which in some respects distinguish them from opinions 
written by judges in some other countries. Perhaps this fact may in some 
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slight degree account for the author’s criticisms. On the other hand, it 
may not be unnatural that a student, far removed in time and space from the 
, proceedings, should, in his critical analysis, conceive of methods, and per- 
‘ceive solutions of intricate questions of international law and domestic law, 
different from those formulated by one extensively engaged for more than a — 
. quarter of a century in various activities pertaining to international law and 
diplomacy. And: some materials, not official records, which the author 
states he used, perhaps interestingly affected his conclusions. 

The author finds the American commissioner guilty of a “verbose man- 
ner’? of reasoning. The offense of ‘‘ verbosity.” is repeatedly charged; “the 
lucidity . . . of statements” made by the commissioner ‘‘1s a'matter for the 
conscience of the author,” it is observed, somewhat oddly with respect to an 
opinion written by him for all three commissioners. One “digression” after 
another is noted. On important technical questions, the commissioner, itis 
explained by the author of the book, makes use of ‘‘statements of little prac- 
tical value” and some of “no lasting value.” Very extensive quotations of 
things which the author considers to be irrelevant and useless seemingly 
have the unfortunate effect of contaminating to some extent the book with 
the sins of the opinions. Several quotations are given which, it is explained, 
“suffice to give an impression of the method selected” by the commissioner 
to present his arguments scattered over 60 pages,” and to illustrate also 
“repetitiveness,’’ “inappropriate context” and the “manner of scattering his 
arguments.” l l 

Perhaps it might be said that the author is not very felicitous in expression 
when he. asserts that.pages are devoted by the American commissioner to 
“sneers’’ at the majority opinion in one case. In that case, the American 
commissioner, in a dissenting opinion, ventured to speak of a resort to 
“fancy” in an opinion in which two members had discussed such things as 

-“the law of nature” ; “inalienable, indestructible, unprescriptible, uncurtail- 
. able rights of nations”, ‘policies like those of the Holy Alliance-and Lord 
Palmerston”’; “abuses of the right of protection”; “an inferior country sub- 
ject to a system of capitulations”; “prolific breeders of international frie- 
‘tion’’; and things “intolerable to any self-respecting nation.” .The case, 
presented by the United States, involved a complaint with respect to a 
breach of a contract relating to the dredging of a harbor. 

Frap K. NIELSEN . 


Eficacia dei Trattati rispetto ai Terzi Stati. By Dr. Antonio Scrimali. 
Palermo: Libreria Pampalone, 1988.. pp. 149. L. 20. 

- The author, who is evidently a newcomer to the field, has entered upon - 

the ambitious. task of treating in monograph form the intricate topic of 

-the effects of treaties on third states. He has divided his topic into five 

different parts, with the headings: (1) Treaties for the benefit of third 

states; (2) Treaties imposing liabilities on third states; (3) Participation of 
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third states in treaties; (4) Territorial treaties with respect to third states; 
(5) Nature and basis of the rule of law governing the treaties for third 
states. The praiseworthy scope of the investigation is not matched by an 
equally detailed examination. The author covers the whole field in 145 
pages of rather large print with ample space between the different divisions. 
The first and last chapter deal with the most interesting questions and 
contain, in the opinion of the reviewer, the most noteworthy parts of the 
book. The author admits of the possibility of treaties for the benefit of 
third parties in international law. On the basis of some famous examples, 
he concludes “‘that, in principle, the states, jealous of their independence, 
never concede rights to third states but merely confer benefits which they 
‘ean take away without violation of international rules either by abrogation 
or modification of the treaty as the occasion demands.” (p.34.) However, 
if the contracting parties should want to confer a true right on third states 
they can validly do so. The author endeavors to give a juristic foundation 
to this conclusion. He points out that a treaty can have effect upon third 
personsonly if an international legal rule permits this result. Whatnature has 
thisrule? This leads into an inquiry into the structure of international law. 
The author puts the problem in the following form: “With respect to 
treaties relating to third persons one must examine whether their legal 
effect depends upon, and therefore finds its justification in, the Grund- 
norm pacta sunt servanda or in a specific rule established by the accord of 
the states.” (p. 132.) The author concludes that it would be a self- 
contradiction to derive the effect of treaties upon third states from the 
principle of pacta sunt servanda, but that a new accord is required as basis. 
But why is this new accord binding, if not because of pacta sunt servanda? 
To the reviewer, the greater portion of the last chapter, interesting as it may 
be as such, reads like a hodge-podge of bad conceptualism, over-refined 
logic, misstated problems and confusion. It confirms a thought long har- 
bored by the reviewer, that the Vienna School and its methodology has 
turned out to.be a. Trojan horse to international law, leading to the sub- 
stitution of empty and confusing logicism for thorough inquiry and sober 
and realistic interpretation. The young Italian scholar should have stuck 
to the latter approach, with which he started his book. The celebrated 
case of the Free Zones of Upper Savoy and the County of Gex could have 
been ‘used much more fully. The persistent misspelling of most of the 
German terms is a great disturbance to the reader. 
: STEFAN A. RIESENFELD 


Traité de Droi International Privé Français. By J.-P. Niboyet. Paris: 
Recueil Sirey, 1988. Vol. I, pp. viii, 639, addendum, pp. 63; Vol. II, 
.pp. vii, 404, addendum, pp. 18. Fr. 80 each. 

. The volumes before us represent only part of what promises to be a very 

extensive and authoritative work on French Private International Law. 
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The author restricts his field to French law. He wishes to emphasize that 
there is no supranational system of private international law. He believes 
there has been a confusion in his own country, due to a lack of realism in not 
adequately recognizing that the system is national, and he calls for a return 
to the doctrines recognized in France from the 16th to the 18th Corri Ni RA 
being better adapted to French requirements. 
The author divides his material into three parts: first, the geographical 
allocation of individuals, under which he discusses the two principal bases of 
allocation, nationality and domicile; second, the enjoyment of rights by for- 
eigners; third, the conflict of laws, of authorities, and of jurisdictions. Of 
these divisions, only the first two are before us. Vol. I (pp. 85-551})is mostly 
devoted to the law of French nationality. It might well have constituted a- 
separate treatise, as it assumes to cover the whole field of law and legislation 
down to date. In the part devoted to domicile, the author uses the phrase 
‘international domicile” to express the idea of domicile in connection with 
transactions which involve international rather than local relationships. 
This may well prove confusing, unless the author’s explanation is kept in 
mind. 
b. The second volume is entitled “the enjoyment of rights.” The more ac- 
cepted French term is “the status of aliens,” which the author uses as an 
alternative title. He prefers the former because the problems are not limited 
to those arising by reason of nationality. Thus, an alien doing business in 
France might be protected in the use of a trade-mark in France, while a 
French national doing business abroad might not be so protected. Much of 
French law and legislation relating to the enjoyment of rights may be traced 
to the French Revolution. Article 11 of the French Civil Code adopts the 
principle of reciprocity. This and other articles are submitted to criticism 
both as to the text and as to the interpretation given by the courts. The 
enjoyment of rights by artificial persons (personnes morales) is given a sepa- 
rate division. The ‘change made during the World War in disassociating 
legal status from political allegiance left its impress on private jurisprudence 
as well. The author discusses the decisions which seem to have left the . 
matter in a confused condition, clarified only in part by legislation. 
ARTHUR K. KUEN 


The International Control of Radio Communications. By John D. Tomlinson. © 
Geneva: Imprimerie du Journal de Genève, 19388. pp. 314. 


This thesis is a documented study of the increasing importance of inter- 
national radio communications. Its significance is broadened by an ap- 
proach to it as a regulatory phase of international government. The accent 
is on administration rather than on scientific or technical considerations. 
The developmental milestones are the six international regulatory confer- 
ences. with resulting conventions, extending from Berlin in 1903 to Cairo 
in 1938. In addition.to evaluating these basic legislative acts, the author 
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discusses broad issues implicit in these developments such as Regulations, 
Interference, Broadcasting Regulation, Regional Agreements, International 
Control Maschinery,. and the Relationships of: Private Companies and 
International Organizations. 

International radio regulation in its thirty-five year span manifests, 
rapidity, continuity and universality. The first Marconi patent was reg- 
istered June 2, 1896. The incidental monopoly threat resulted in the 
Berlin Conference of 1903 and the Berlin Convention of 1906. Subse- 
quently followed marked regulatory continuity. Principles formulated for 
ship-to-shore wireless use still stand imbedded in the Cairo Convention 
together with elaborate and detailed regulations covering all of the current 
uses of this fast-moving art. Physically radio requires universality of 
regulation to obtain maximum service from the art. This regulation is 
restrictive in character irrespective of whether it concerns higher and more 
expensive standards of emissions or limitations on use of frequencies. This 
regulation has impinged upon both public and private interests. The rec- 
onciliation of this world-wide diversity of interests under the radio regula- 
tions marks an achievement in international government. The author 
refers to international conventions which are carefully observed in practice. 
He also indicates that international radio control manifests a fuller develop- 
ment on the legislative side than on the interpretive or enforcement aspects. 

Legislation is considered from the viewpoints of substance and methods. 
As to substance, the legislation is characterized as minute, precise, detailed, 
elastic in principle but in practice tending toward rigidity. The methods 
employed in enacting international radio legislation appear to have lagged 
behind advances in substance. This is partly due to organizational tradi- 
tions carried over from pre-war conferences. The author cites two impor- 
tant developments contributing to international government. The first 
was the adoption of Article 35 of the Cario Radio Regulations establishing 
a definite relationship for the admission and participation of representatives 
ofthe private companies and the international organizations. The second 
was the adoption by the Cairo Conference of a new solution for the old 
voting controversy. The author states that this solution was approved 
by the Joint Plenary Assembly on the recommendation of the Committee 
on the Right to Vote “under the able and impartial chairmanship of Francis 
Colt DeWolf (U. 8. A.).” In a recent address before the Committee on 
Aéronautics, Shipping and Telecommunications of the American Bar 
Association Section on International and Comparative Law, Senator 
Wallace H. White, Chairman of the American Delegation to the Cairo Con- 
ference, also mentioned the work of Mr. DeWolf’s committee as one of the 
significant Conference achievements. 

Problems of interpretation and enforcement have developed slowly. The 
physical characteristics, such as interference, tend to force prompt settle- 
ments between parties rather than protracted procedures for arbitral de- 
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termination. To this extent the regulations appear to be self-enforcing. ` 
Hence juridical concepts have not required recourse to arbitration. 

This study stands as an excellent exposition of international control 
over radio communications. An appendix giving a definition of terms and - 
a representative bibliography add to the usefulness of the book for the 
reader not entirely familiar with far reaching developments in this field. - 

Howarp S. LeRoy 


Diplomatic Relations Between the United States and Japan, 1896-1905. By 
Payson J. Treat. Stanford University: Stanford University Press, 1938. 
pp. x, 291. Index. $3.50. 

In this volume Professor Treat brings to a close his long study of Japanese- 
American relations from 1853 to 1905. In the decade covered by the present 
volume (1895 to 1905) there were many important questions that clamored 
for speedy settlement. American annexation of Hawaii evoked prompt 
protest from the Japanese Government, which viewed with some apprehen- 
sion this sudden extension of the American frontier into the mid-Pacifio. 
The acquisition of the Philippines, which brought America to the very doors 
of the Orient, was regarded with favor by Japan because it removed any 
possibility that those islands would fall into the hands of certain European 
Powers that wished to curtail Japanese expansion. 

In his treatment of Japanese-American relations, Professor: Treat has 
depended almost exclusively upon the unpublished diplomatic correspond- 
ence in the Department of State. He has made no attempt to examine the 
private papers of representative diplomats like Joseph H. Choate, John - 
Hay, W. W. Rockhill, Elihu Root, or Henry White. The unpublished papers 
of Presidents McKinley and Theodore Roosevelt were apparently regarded 
as of no great consequence. The bibliography of books and articles that 
Professor Treat used in the preparation of this monograph seems purposely 
scant and sharply limited. He has been content with a mere paraphrase of 
the unpublished diplomatic correspondence in the archives of the Depart- 
ment of State, and he has made no serious effort to relate this data to its real 
background. 

Readers will-look in vain for even a short survey of the “large policy” 
of Theodore Roosevelt, Henry Cabot Lodge, and Admiral Mahan with 
American expansion in the Orient as a direct consequence. The so-called 
“dynamics” of American imperialism, the forces that pushed American 
frontiers into the Far East, are completely ignored by Professor Treat. 
The causes of the Boxer Uprising and the mad scramble of the chief European 
. Powers for concessions and spheres of interest in China, are topics which lie 
outside the boundaries of this restricted study. The Russo-Japanese War is 
treated without any adequate reference to the cross-currents in world polities 
that made this conflict inevitable, and the Treaty of Portsmouth is dismissed 
in a most cavalier manner. American public opinion of Japan in the decade 
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‘from 1895 to 1905 is not given even a brief mention, and the economic 
factors that frequently shape diplomatic policies are entirely neglected. 

It seems obvious that a volume based largely upon the official diplomatic 
correspondence between the Department of State and American representa- 
tives in Tokio can never be regarded as a definitive study. Although there 
are some references to British diplomatic correspondence, this monograph by 
Professor Treat is in no sense a product of multiple archival research. It is 
also true that the official diplomatic correspondence of any nation tells only 
one part of the story. The real picture of the American diplomatic mind in 
action 1s revealed in the private correspondence of the statesmen involved 
and not in the letters written for subsequent official publication. 

CHARLES CALLAN TANSILL 


Diplomatic Correspondence of the Untted States. Inter-American Affairs, 
1881-1860. Selected and arranged by William R. Manning. Vol. X, 
The Netherlands, Paraguay, Peru. Washington: Carnegie Endowment 
for International Peace, 1938. pp. xl, 913. Index. $5.00. 

The tenth volume of this important series presents the same features and 
the excellent editing of its predecessors. There is a short section of com- 
munications to and from The Netherlands, noteworthy for an excellent illus- 
tration of the (fortunately) inimitable diplomatic style of Christopher 
Hughes of Maryland in which he claimed credit for the recognition by 
France of the independence of Texas in 1839. About two hundred pages are 
devoted to the establishment of diplomatic relations with Paraguay and the 
famous incident of the Water Witch. These documents begin with 18465, 
when Paraguay was emerging from its position as a hermit country with a 
totalitarian government under Dr. Francia, El Supremo. With Paraguay, 
as in so many other Latin American countries, the record of the diplomatic 
relations is to a large extent determined by the low grade and slender capaci- 
ties of the representatives sent there by the United States. Paraguay never 
having been recognized by the United States, Polk sent one Edward Hopkins 
there in 1845 as a special agent to examine conditions looking toward recog- 
nition. Hopkins, following the example of the great Cabeza de Vaca, jour- 
neyed by horseback from the Brazilian coast to Asunción. Arrived there, he 
proceeded to make all sorts of offers to the president, even to mediate be- 
tween Paraguay and Buenos Aires. Buchanan ordered him home. The cor- 
respondence over the Water Witch incident makes interesting reading. 

The greater part of the volume comprises the relations with Peru beginning 
in 1831, when the United States offered to mediate between Spain and its 
former colonies. From that year the United States maintained a mission at 
Lima. Peru did not establish a legation at Washington until 1846. Many 
topics are treated in this body of correspondence: the short-lived Peru- 
Bolivian Confederation, the Conference of Lima of 1848, the negotiation of a 
most-favored-nation clause, the free navigation of the Amazon, sovereignty 
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over the Lobos Islands, the reputed designs of European Powers, and, per- 
haps most interesting, the repercussions of the annexation of Texas and the 
Mexican War. | 

The reviewer desires to correct a false impression which may have been 
given by a statement in a notice of a previous volume. ‘The failure to print a 
lengthy communication concerning Mexico was due, not to departmental 
policy, but to editorial decision. J. 8. REBVES 


Visit, Search, and Seizure on the High Seas.. A Proposed Convention of Inter- 
national Law on the Regulation of this Belligerent Right. By Joseph 
Lohengrin Francona. Privately printed (40 w. 40th St., New York City), 
1938. pp. xiv, 161. 


Mr. J. L. Franconà, of the New York Bar, has privately circulated this 
interesting proposal of a new code of prize law, which he is optimistic enough 
to suppose to have a fair chance of acceptance alike by neutrals and belliger- 
ents. He-begins by a series of definitions (according to which a customs 
cruiser appears to be a ‘merchant vessel’’—which sounds odd); in Arts. II 
and III, he restricts the right of capture to war vessels and provides against 
vexatious exercise of the right; in Art. IV he regulates the exercise of the right 
of search (which he defines in a way that includes rummaging the cargo); and 
in Art. V he restricts this by disallowing the breaking of bulk unless the ship 
“or its cargo” is in a belligerent port, and the process is effected “by order 
and under the supervision of” the belligerent state (he does not say “of a judi- 
cial court”). In the next article he regulates the place of “search,” and then 
deals with seizure and sending in for trial. He then provides for the sur- 
render of alleged contraband as a means of demanding immediate release; 
provides for damages in a proper case from the belligerent state (not the 
individual captor); provides for the case of armistices; and condemns, with 
due exceptions (including the cases of enemy convoy,! and al members of a 
neutral convoy which evades visit), the sinking of merchantmen—unless 
the captor really wants to sink them, owing. to fears of losing them, or en- 
dangering his own safety (and in the latter case his fears need not be sub- 
stantial). Article XII is more interesting: it provides for a regular belliger- 
ent service in neutral ports, which can concur in the issue of certificates of 
innocence; but as these will be useless in cases of “reasonable suspicion,” 
they cannot be a very efficient protection.? He then makes enemy convoy a 
ground of condemnation (Art. XIIL), and exempts certain categories of 
unarmed public vessels from capture (Art. XIV). Lastly he withdraws all 
protection from mails (except such as are diplomatic). 

1 It is rather hard to apply the author's definition of “convoy” here. In this article (XI) 
it means a vessel; in the definition clause (Art. 1 (q)) it means a “relationship.” As the au- 
thor has aimed at being mathematically exact, this is strange. 

2 Conventions providing for such certificates were made between Sweden and Great Britain 


in 1661 and 1664—but by a strained interpretation Great Britain contrived to nullify their 
effect. 
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It will be seen that the whole code is definitely favorable to belligerents. 
Belligerents are allowed to do pretty much as they like, subject to a possible 
right of action by their victims. Thirty-four years ago, ima paper read at the 
Christiania Conference of the International Law Association, this reviewer 
maintained that that is not what neutrals want. What they want is security, 
“not a lawsuit.2 They would rather have a little less liberty, so long as they 
were reasonably free from the necessity of defending it in a foreign language 
at the other side of the world against a rich and powerful litigant, and with 
the delays incident to contentious litigation. What they want is plain ob- 
jective tests of innocence, not elaborate disputes about “necessity,” “fears,” 
‘“‘vexatiousness,” “probability,” and so forth. And the author does not 
seem always to have grasped the nature of the hitherto accepted rules. 
Following Sir T. E. Holland, he confines the term “search” to the very rare 
and cursory examination of the ship and cargo which some authorities dubi- 
ously contend may be made at sea if the boarding officer is not pleased with 
the ship’s papers, however regular and innocent.‘ Such a contingent search 
was never in fact made (except for papers); it could never have been any- 
thing but cursory; and its results would have had to be proved by captors’ 
evidence. And captors’ evidence was never admitted. And if Mr. Fran- 
conà says this is mere academic theory, he may be referred to the records of 
process in the prize courts. Ido not know whether Mr. Francona has exam- 
ined, as this reviewer has, a great many of the original pleadings in prize pro- 
ceedings. In none of them can I recall anything whatever said about any 
“search” and examination of the cargo. The author regards the strict rule, 
accepted alike by Marriott, Stowell, and Story, that the neutral ship, over 
which the belligerent has otherwise no jurisdiction, must ‘‘be condemned out 
of her own mouth”’ as a blight on all belligerent activity. Those who main- 
tain this view persistently urge that the great size of modern vessels precludes 
examination of the cargo at sea. But cargo never was examined at sea. 
“ Modern changed conditions” have in fact changed nothing. Anything like 
a real “search ” at sea—for anything but concealed papers—is the mere inven- 
tion of academie writers, who put a barren logic before common sense, and to 
prevent frauds would legalize intolerable interference and delay. 

It is common ground that neutrals never would stand the rummaging at 
sea of the small ship of former days. It is common ground that the rummag- 
ing at sea of the great ship of modern days is impracticable as well as illegal. 
It is common ground that the small ships of former days could be taken into 
port for examination (not by the captor, but) by the court—but only on being 
formally captured and all the risks incidental to capture accepted. No evi- 


+See also Britain and Sea Law (G. Bell, London, 1911). 

‘The author also cites Pitt Cobbett (who is styled “P. Corbett”). Pitt Cobbett, how- 
ever, does not confine the term “search” to exclude the search of and for papers. The 
reviewer may be forgiven for referring the reader to an article on ‘Scottish Prize Cases 
and Modern Heresies,” in the Law Quarterly Review for August, 1927. 
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dence has ever been: produced to show that it is necessary, lawful, proper or 
expedient that great modern liners full of varied and costly cargoes, should be 
deviated and indefinitely detained, without formal capture and the acceptance: 
of its risks. T. Baty 


The Untted States and World Organization, 1920-1988. By Denna Frank 
Fleming. New York: Columbia University Press, 1938. pp. xiv, 569. 
Tlustrated. Index. $4.00. 


This book undertakes to describe the chief avents of international polities 
during the period from 1920 to 1933, especially as they may be centered 
around the League of Nations and the United States. After a brief men- 
tion of.the measures which early in 1914 were absorbing the attention of 
the Administration and the people. of the United States, such as the ‘re- 
vision of the tariff, the passage of the Federal Reserve Act and the Panama 
Canal Tolls bill, the author turns.to the outbreak of the war in Europe, 
which dislocated our domestic economy and made the winter a hard one 
before Entente purchases began. The controversy with Great Britain over 
the blockade. and the break with Germany because of the unrestricted 
submarine methods, and our entrance into the conflict are described. ` 

. The war had so shocked the world that movements for a league of na- 
tions were begun independently and almost simultaneously in several coun- 
tries: in the United States, a League to Enforce Peace, in January, 1915; 
at The Hague, The Central Organization for a Durable Peace, in April, 
1915; and in England the British League of Nations Society in May of 
the same year, and later the Phillimore Committee appointed by the 
British Cabinet in September, 1916, which, as the author points out, 
“worked out the draft which ultimately became the chief basis of the 
Covenant of the League of Nations.” The author enters vigorously into 
the controversy which ended with the rejection by the Senate of the Treaty 
and the League. That controversy was bitter and the author does not 
spare language in reviving. it now. After contrasting the hopes of the world 
when the League was created with the anxieties of the present, the author 
asks: | . 
What has been responsible for such an incredible relapse? What 
leaders, what policies, what omissions have almost killed the greatest 


promise ever held out, to man—at the same time loosing far greater 
_ destructive forces than any previously known? 


In the chapters which answer that question the author indicates that it 
is not any injustice in the peace treaties, but the refusal of the United 
States to enter the League of Nations that is chiefly responsible for the 
present condition of the world. In fixing the blame on members of the 
Senate who opposed the treaty and on the administration which followed 
that of President Wilson, the author’s heart grows Hobe and overflows with 
a flood of corrosive rhetoric. 
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By far the larger part of the book is a valuable study of world politics 
during the fifteen years preceding 1933. Encouraging achievements of the 
League of Nations are mentioned ag well as its failures. The author shows 
wide acquaintance with facts and with the literature of his subject, but 
sometimes the attention of the reader is thrust away from the real substance 
of the book by the partisan spirit which it manifests. Nevertheless the 
substance is there and the reader will find it worth while when allowance is 
made for the rather unusual degree of partisan bias. H. W. TEMPLE 


The Scandinavian States and the League of Nations. By S. Shepard Jones. 
Princeton: Princeton University Press, for the American-Scandinavian 
Foundation, 1939. pp. xvi, 298. Index. $3.00. 


The basis of the present study is a doctoral dissertation by Mr. Jones 
prepared under the supervision of Sir Alfred Zimmern during the author’s 
studies as a Rhodes Scholar from 1983 to 1936. Through extensive re- 
search at Geneva and the Scandinavian capitals, interviews with key 
figures in public life, and consultation with most of the men who have 
seriously examined the subject in Northern Europe, the Director of the 
“World Peace Foundation has gathered together the innumerable loose ends 
of his problem and produced a thoroughly meticulous study “‘of the outlook 
and activities of three small States in the League of Nations which hold 
themselves ‘above the mêlée of European Power-politics.’”” While many 
of the activities of the Scandinavian kingdoms have not previously gone 
entirely unnoticed, this is the first definitive and authoritative appraisal of 
their work at Lac Leman published in any language. The significance of 
Dr. Jones’ volume is indicated by a generous contribution received from the 
Nobel Institute towards its publication. 

In the introduction is surveyed the development of mutual relations 
among Denmark, Norway, and Sweden and the emergence of a common 
outlook toward international organization. The five chapters of Part I 
cover, respectively, unity and divergency in Scandinavia, the pre-war at- 
titude of the three states towards international relations, various war-time 
proposals for international organization, the Scandinavian States and the 
drafting of the Covenant, and their accession to that instrument. These 
countries entered the League of Nations determined to alter its organic 
law, and in Part IT the author traces in detail their devotion to certain 
fundamental principles directed towards that end, particularly with respect 
to the importance of universality to the League, the desirability of checking 
the dominance of the Great Powers, and of insuring the international 
character of the Secretariat. The Scandinavian representatives also con- 
sistently strove to enhance the position of the Assembly, feeling that it 
should exercise general supervision over the work of the League and espe- 
cially over the other League organs. Part III deals with the Scandinavian 
contributions to the organization of peace and justice: Chapter 11 con- 
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siders the Permanent Court of International Justice, the development 
and codification of international law, conciliation and arbitration; Chapter 
12, disarmament and security; Chapter 13, political questions, mandates, 
minorities, and the Saar; and Chapter 14, international coöperation. 

On the basis of the wealth of evidence here brilliantly presented there will 
be no disagreement with the conclusion that “No secondary Powers, how- 
ever active, have taken a more prominent part in the League’s work.” 
The contribution of the Scandinavian kingdoms, “difficult to evaluate 
finally, has been to serve as an ever-alert conscience to the Great Powers. 
Keenly aware of their position as small States, they have attempted in the 
interests of humanity to fill the rôle of spokesman for Justice. . . . The 
political ambition of this group begins and ends with the aim for peace, a 
peace founded on justice.” This has been the consistent policy of Scan- 
dinavia at Geneva since the outset. “In the view of these States the 
primary duty of the League was to endeavor, by reconciling the conflicting 
interests of the different countries in every field, to create a political at- 
mosphere out of which the idea of international jurisdiction could evolve.” 
That this atmosphere does not now prevail is hardly the fault of Denmark, 
Norway, and Sweden. Dr. Jones demonstrates that despite the discredit 
done the League by the events of the last few years, the Scandinavian im- 
pulse might have prevented the collapse of the collective security ideal had 
it received more support. Students of international law and relations will 
find it interesting to view the decline of the League of Nations in the light 
of Scandinavia’s aims, and all those earnestly concerned with the problem 
of peace will welcome this contribution to a fuller understanding of how 
and why the great peace movement of the third decade of the twentieth 
century came to grief in the fourth. Eric CYRIL BELLQUIST 


Some Makers of English Law. By Sir William Holdsworth. Cambridge, 
Eng.: The University Press; New York: Macmillan Co., 1939. pp. xii, 
308. Index. $3.75. 


This valuable and comprehensive book by the learned author of the stand- 
ard and exhaustive History of English Law, consists of twelve lectures de- 
livered by him in 1937-38 at Calcutta University. In them, as he states, 
his object has been, first, “to give some account of the most important of 
the men whose work entitles them to be reckoned amongst the Makers of 
English Law,” and, second, “to connect their biographies with the general 
history of the law.” With this purpose, he treats of Glanvil and Bracton; 
Edward I; Littleton and Fortescue; Renaissance, Reformation, and Recep- 
tion of Roman Law; St. Germain, More, Ellesmere, and Bacon; Sir Edward 
Coke; Hale and Nottingham; Holt and Mansfield; Hardwicke and Eldon; 
Leoline Jenkins, Stowell, and the Civilians; Blackstone, Bentham, and 
Austin; Maine, Maitland, and Pollock. To cover so extensive a field has 
required such a degree of compression as to result in an aridity, possibly in 
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delivery counteracted by the damp heat of India, but requiring considerable 
tension of thought among readers elsewhere. 

The sketch of Lord Stowell (pp. 223-237) is that which will particularly 
interest the readers of this JouRNaL. While extremely concise, it gives a 
fairly adequate idea of the man and his place in English law. But it is 
written, naturally, from a purely British standpoint. Stowell, says Holds- 
worth, “bad that measure of legal statesmanship” which enabled him “to 
create our system of prize law.” (p. 225.) Two years before Stowell was 
appointed to the High Court of Admiralty in 1798, John Quincy Adams had 
written to Rufus King, our Minister in London: “The maritime law of na- 
tions recognized in Great Britain is all comprised in the lines of a popular 
song—‘Rule Britannia! Britannia rule the waves!’ I never could find that 
their Admiralty Courts were governed by any other code.” While it is 
true that Stowell in his thirty years on the Court did much to “create” a 
body of prize law, it must be admitted that it was a British prize law which 
he created. The statement of Lord Sumner, quoted by Holdsworth, that 
Stowell’s judgments, “little popular as they were at the moment among the 
Americans who suffered by them, have been accepted by the United States 
Courts also as authoritative” (p. 227), cannot be wholly supported. The 
United States found in the World War that John Quincy Adams’ statement, 
written in 1827, one year before Stowell’s retirement from his Court, re- 
mained still partially true, viz., that “Cannon law is the law of Great Britain. 
. . . Belligerent she tramples on neutral rights; neutral she maintains them 
at the cannon’s mouth.” CHARLES WARREN 


The Legal Aspect of Money. With Special Reference to Comparative and 
Private International Law. By F. A. Mann. New York and London: 
Oxford University Press, 1988. pp. xxviii, 334. Index. $7.00. 

The severe monetary disturbances experienced since 1914 by practically 
every country have greatly stimulated research into the nature, causes, 
effects, and methods of minimizing monetary instability. But apart from 
such essentially economic questions, currency dislocations have given rise to a 
multiplicity of purely legal problems. On the Continent the legal aspects of 
money have been assiduously studied, and, in addition to a rich periodical 
literature, important treatises on the subject have appeared—in French, 
German, and Italian. Nevertheless, until the publication of the present 
volume there was no corresponding book in English. The lack of such a 
work cannot be attributed to a paucity of case material, for Dr. Mann cites 
an abundance of English cases. The book is indeed primarily concerned with 
English law, but it devotes much space to comparative studies—drawing 
chiefly on French and German Jaw—while it considers also the major relevant 
decisions of the United States Supreme Court and of many State courts. 

To facilitate exposition, the book is conveniently divided into two parts, 
the first dealing with the position of a domestic currency under the domestic 
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law (principally English money under English law), while the second is 
given over to questions relating to foreign money obligations, t.e., to the 
position of a currency under the municipal or private international law of a 
country other than that to which the currency belongs. 

In Part 1 the importance of nominalism as a legal principle is clearly 
shown. According to this principle, parties must be understood, in the 
absence of qualifying stipulations, to contract with reference to the nominal 
value of the money concerned as expressed by whatever is legal tender at the 
time of payment. An obligation to pay £100 sterling can therefore be 
validly discharged by the payment of that nominal sum, regardless of 
whether sterling may have appreciated or depreciated during the life of the 
debt. (Only in the event of a complete collapse of a currency has there been 
a, departure from strict nominalism in the form of legislative and judicial 
revalorization measures such as those adopted in connection with the cata- 
strophic fall of the mark.) Even if the creditor is not paid at the due date, 
_ he is entitled, in England at least, to nothing but interest in respect of any 
depreciation of money subsequent to the date of maturity. But how is the 
nominalistic principle to be applied in cases involving the payment of un- 
liquidated damages where not only must a value be put on the loss, but a 
date fixed with reference to which the value is to be ascertained? And may 
a change of monetary value and its effects justify the rescission of a contract 
or operate as a discharge? ‘These are among the more difficult questions to 
which no categorical answer can be given. The discussion of them is full and 
illuminating. 

Following the exploration of nominalism and its legal application, the 
methods of averting its effects are taken up. This involves a consideration 
of gold clauses as the most important device for protecting parties against 
monetary fluctuations, with due attention to the extent to which such clauses 
have in their turn been invalidated by special and express legislation. Nom- 
inalism and safeguarding measures, including options of payment in different 
currencies as well as gold clauses, are also necessarily dealt with in Part IT in 
relation to foreign money obligations. But many other problems, some of 
them highly complex, here receive treatment. The distinction between the 
money of account and the money of payment, the determination of the 
money of account when it is expressed in an equivocal denomination (e.g., 
francs, without particularization as French, Swiss, or Belgian), the rate of 
exchange to be applied in converting foreign money into the domestic cur- 
rency, the conditions under which the law of the obligation, the law of the 
currency (1.e., of the country whose currency is stipulated to be payable), 
and the lex fort are respectively to be applied—such are some of the numer- 
ous topics discussed. l 

The work gained for its author (who was already a Dr. Jur. of Berlin) the 
degree of Doctor of Laws from the University of London. Would that all 
doctorates were so richly merited. Wum H. WYNNE 
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BRIEFER NOTICES 


War, Peace and Change. By Jobn Foster Dulles. (New York and Lon- 
don: Harper & Bros., 1989. pp. xii, 170. $1.75.) The author considers 
the basic rôle which force has played in human society and the social mech- 
anisms with which war is still involved. The failure of the League of Na- 
tions and the Pact of Paris to stop war has led the author to the conclusion 
that simple and direct solutions are apt to prove illusory. He, therefore, 
proceeds to analyze the conditions which, in our day, tend toward the resort 
to force. The efforts to combat these conditions fall into two categories. 
One of these is “moulding the human spirit,” which he calls the ‘‘ethical”’ 
means; the other consists of creating a particular scheme of international 
society, which he calls the “political” or “authoritarian” means. He is not 
sanguine of the possibilities of an “ethical” solution as thus defined, and 
believes that better progress may be made by anticipating the needs and 
justifiable desires of states before neglect leads to a crisis. The controversial 
side of the argument is reached when the author seeks to condone the breach 
of treaties by so-called “dynamic peoples.” While rightly condemning the 
continued failure of the League to use the processes of peaceful change pro- 
vided by Article XIX of the Convenant, he fails to emphasize sufficiently 
the artificial means by which popular demands are whipped up and the war 
spirit aroused. Dictatorial power within a state may completely undermine 
the possibility of peaceful change by legal or other reasoned processes. 
“Satisfied ” states are not always to be found among the great Powers, nor 
are the “dynamic” forces restricted to the disinherited. The book is 
thought-provoking on almost every page. While many of his readers will 
feel that the author relies too much upon what is now called “appeasement,” 
most will probably agree with his main theme, that the “treaty structure of 
the world should be deemed elastic, not static.” He has failed, however, to 
emphasize sufficiently the danger of ex parte change, which marks the precise 
difference between war and peace. ARTHUR K. KUEN 


Die Völkerrechtslehre des Nationalsozialismus. By Eduard Bristler. 
(Zürich: Europa-Verlag, 1938. pp. 230.) Dr. Bristler’s book on the Na- 
tional Socialist theory of international law is the best comprehensive analysis 
of this subject which has as yet appeared. It is also remarkable for the 
concise and critical way in which this material is handled. There is not only 
an exposé of the principles of the National Socialist theory of international 
law, but also a study of its ideological and political background, for the 
theory is embedded in the National Socialist Weltanschauung and seeks to 
justify the foreign policy of the Reich. The official Nazi doctrines of in- 
ternational law are essentially based upon the aims of the Nazi foreign pol- 
icy, and though often in contradiction to the Nazi principles as pronounced 
before 1933, they can only be truly understood in the light of these former 
declarations. Part I of the book deals with the background of the National 
Socialist theory of international law, Part II with the National Socialist 
principles of international law. The basis of international law for National 
Socialism is Germanism and its interests. The element of contract and true 
reciprocity no longer exists. As Georges Scelle in his illuminating introduc- 
tion makes clear, with such a conception there can be no “ordre juridique 
extranational mats seulement une extérieurisation des ordres juridiques na- 
tionauxz, c’est-d-dire une zone d’anarchie épisodiquement stabilisée par le 
‘Droit du plus fort?” In Part III the author discusses the National Socialist 
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concept of the function and duty of international law, which places it of 
course completely in the service of the state. ‘The book includes an exten- 
sive bibliography which should be very useful to the student in this field. 

La Conception Nationale-Socialiste du Droit des Gens. By Jacques 
Fournier. (Paris: A. Pedone, 1939. pp.iv, 252. Fr. 60.) The author gives 
us a lucid exposition not only of the fundamental principles of the National 
Socialist theory of international law, but also of the National Socialist 
Weltanschauung and the National Socialist theory of law in general, against 
which alone their theories on international law can be discussed. The more 
practical aspects of their theories are considered in chapters dealing with the 
National Socialist position toward treaties, toward the organization of 
collective security, the problem of minorities, the “‘disinternationalization”’ 
of ‘the German rivers, and toward international institutions. ‘There is an 
interesting chapter on “‘the scientific study of international law” in Germany, 
in which the author lists and describes the different National Socialist peri- 
odicals on international law, reviews the study and instruction of inter- 
national law in Germany today, and outlines the views of some of the more 
outstanding National Socialist writers on international law—Hans Frank, 
Carl Bilfinger, Viktor Bruns, Heinrich Rogge, Carl Schmitt, Fritz Berber, 
von Freytagh-Loringhoven, Ernst Wolgast, Herbert Kraus, Norbert Giirke, 
and G. A. Walz. The author lets the reader draw his own conclusions as to 
the consistency and the validity of the National Socialist network of politico- 
legal arguments. It is only in conclusion that M. Fournier ventures to put 
the question of whether international law is not on the decline and whether 
perhaps it is not in danger of disappearing due to a clever camouflage which 
masks its destruction while pretending to erect a new conception. 

Viremia L. Gorr 


Foreign Intervention in Spain. Documents collected and edited by “ His- 
- panicus.” Vol. I. (London: United Editorial Ltd., 1988. pp. xx, 761. 
Index. 7s. 6d.) 

Il Non Intervento in Spagna. Vol. I. By Giuseppe Vedovato. (Fir- 
enze: Studio Fiorentino di Politica Estera, 1988. pp. viii, 208. Index. 
L. 15.) These two volumes represent very different approaches to the 
matter of foreign intervention in the Spanish civil strife. The first is vi- 
olently pro-Loyalist; the second is pro-Nationalist. The first purports to 
deal with the extent ‘and character of foreign intervention to January, 1937; 
the second deals with the Non-Intervention system to April, 1937. The 
book by “Hispanicus”’ is classifiable as special pleading, whereas the volume 
by Vedovato is a careful, juridical study. 

Foreign Intervention in Spain is composed of a large number of brief 
clippings from the British and French press, plus excerpts from speeches and 
political literature. This material is edited to give a one-sided picture of the 
situation in Spain. While much space is devoted to alleged German, Italian 
and Portuguese actions, Russian and other pro-Loyalist intervention is dis- 
missed with two brief references in the Introduction. The subjects em- 
braced in the compilation include, in addition to three chapters on interven- 
tion in the conduct. of the strife in Spain proper, Intervention in Spanish 
Morocco, Italian Dictatorship in Tangier, Recognition of the Franco Gov- 
ernment, the Findings of the British Parliamentary Commission of Inquiry 
(Liberal and Laborite) Relating to Intervention, Intervention at Sea in 
Spanish Waters, the Spanish War and the League of Nations. The editor’s 
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comments and the character of much of the material make this an interesting 
report on foreign activity, but of doubtful reliability notwithstanding the 
support which recent press reports from the Fascist states tend to give to the 
charges contained herein. A second volume is promised dealing with the 
attitudes of Britain, France, Russia, and other countries, and with the Non- 
Intervention system. 

Il Non Intervento in Spagna is of different temper. While covering part 
of the same field, no attempt is made to villify foreign Powers. Senor 
Vedovato’s work is based upon legal source material, and upon the most 
authoritative continental and American newspapers and journals. Each 
topic is developed with extensive quotations from the pertinent accords, 
laws, decrees and official communiqués. Unfortunately the author does not 
evaluate adequately the legislative and other measures adopted by the 
states participating in the Non-Intervention system. For the most part, he 
deals only with the five major European Powers. In addition to considering 
the problems of the export of arms, the departure of volunteers, and the 
search for an international observation and control scheme, the author dis- 
cusses the Recognition of the Nationalist Government, the Spanish War and 
the League of Nations, and the Question of Asylum. The subjects are dealt 
with on the basis of established fact, in chronological order, and each is 
evaluated for its legal significance. Considering its documentary contents, 
its scholarship, and its reflection of Italian viewpoint, this is one of the most 
important volumes on the legal aspects of the Spanish strife which have ap- 
peared. Two more volumes are promised covering the system of observa- 
tion and control, and the problem of non-intervention from the juridical 
viewpoint. NORMAN J. PADHLFORD 


Twenty Years’ Armistice, 1918-1988. By William Orton. (New York 
and Toronto: Farrar & Rinehart, Inc., 1988. pp. xiv, 308. Il. Index. 
$2.50.) The author of this volume is one of too few writers who has had the 
curiosity to look behind the scenes of European diplomacy since the peace 
treaties of 1919 and produce a narrative which explains the recurring crises in 
world affairs since then in terms of international economic and financial 
rivalries. A perusal of the book should help to disillusion those who are in- 
clined to place all the blame for present menacing relations between the so- 
called democratic and totalitarian groups of states upon the lack of sympathy 
with or failure of support by certain nations of the post-war systems and 
procedures through which it was hoped to make a short-cut to a 
peace. . A, 


The World Court, 1921-1988. A Handbook of the Permanent Court of 
International Justice. By Manley O. Hudson. 5th ed. oston: World 
Peace Foundation, 1938. pp. x, 345. Index. Paper 75¢; cloth $2.50.) 
This edition of The World Court covers the period trom its institution to 
March 1, 1988—a period of a little over four years since the last edition. 
Unlike the last edition, this volume is divided into two parts. Part I deals 
with the history, decisions and opinions of the World Court from 1921 to 
1938. The main body of Part I consists of the instruments relating to the 
establishment of the court and careful summaries of the judgments, orders 
and advisory opinions of the court. ‘These summaries are particularly useful 
and informative as they give in a nutshell the substance of the work of the 
court. The new judgments in the present edition are Nos. 22 to 27, inclu- 
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sive, and the new advisory opinions are Nos. 26 to 27, inclusive. There are 
also useful chronological tables of members, sessions, publications, decisions 
and opinions of the court, as well as of the signature and ratification of the 
court instruments. Part IT contains the material of the former volume relat- 
ing to the proposed participation of the United States. A foreword gives 
a sketch. of the United States’- ; romenen of international arbitration and 
attempted adherence to the co rotocols. There follows a reprint of the 
documents relating to the eee participation of the United I eines up to 
January 29, 1935, the date of the defeat in the Senate of the resolution of 
adherence. The volume contains in compact and readable form authentic 
information as to the history, jurisdiction and sore of the court by a present 
judge of the court. L. H. Woo.sny 


| Les Avis Consultatifs de la Cour Permanente de Justice Internationale. 
By E. Remlinger. (Paris: A. Pedone, 1938. pp. viii, 123.) This brief 
study deals with actual practice with respect to advisory opinions, especially 
in relation to the purpose in providing for them, their essential nature, and 
their general utility. Largely a factual presentation, and with considerable 
quotation, the volume treats such matters as the majority required in order 
to request an opinion, procedure followed, the permissibility of having ad hoc 
judges, the freedom of the League bodies in declining to make a request at 
the suggestion of a state or international organization, and the liberty which 
the Council has had in action taken after an advisory opinion has been 
obtained. The author stresses the distinction between advice on a point 
and on a différend, and thinks it reasonable to assimilate procedure to that 
used in contentious matters when an actual difference has arisen and when 
there are, or for practical purposes may be, parties before the court. He 
points to the court’s freedom to refuse an opinion and notes that, even if no 
binding quality attaches to an advisory opinion, the fact that it comes from 
such a high judicial body must be remembered in any estimation of the 
significance. Perhaps the chief value of the work lies in its bringing out the 
limitations within which the plan as to advisory opinions operates. The 
author believes that the court should not advise on non-judicial questions. 
He concludes that, without binding itself to too great an extent, the League 
Council may usefully employ the advisory services of the Permanent Court 
in the cause of peace. Rosert R. WILson | 


La Neutralité et son Réveil dans la Crise de la Société des Nations. By 
Bertrand d’Astorg. (Paris: Recueil Sirey, 19388. pp. iv, 171. Fr. 40.) 
Dr. d’Astorg traces the history of the eternal dilemma of states wishing to keep 
their territories and commerce out of war. Should they attempt to elim- 
inate war by establishing collective security, or should non-belligerents 
merely seek recognition of their own neutrality? Pursuit of the latter 
method had culminated by the early part of the twentieth century in the 
guaranteed neutrality of several buffer states, and the Hague codification of 
the rights and duties of neutrals. The collective security method appeared 
to replace it temporarily when the League of Nations was founded. But 
due to the vagueness of the Covenant’s obligations, neutrality continued to 
have its advocates; such states as Switzerland and Belgium, for which the old 
policy had historic ‘importance, Pe to neutrality or to regional security, the 
states around the Baltic adopted collective neutrality, and the United States 
resorted to domestic legislation to avoid embroilment with belligerents 
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through its commerce. The author sees no immediate future for collective 
security except on a regional basis. He would make its obligations more 
precise both as to the nature of the guarantee and more limited in the area 
guaranteed. He would establish or continue the guaranteed neutrality of 
buffer states. Ultimate indivisible peace, he feels, may grow out of its pro- 
tection through a network of regional agreements, and American coéperation 
might be achieved on such a restricted basis. Haroup J. TOBIN 


Nuestro Derecho Internacional. Sinopsis de Tratados y Anotaciones His- 
tóricas, 1821-1987. By José Rodriguez Cerna. (Guatemala: Tipografía 
Nacional, 1938. pp. 816. Index.) This volume is primarily what its title 
indicates: a résumé of the provisions of treaties entered into by Guatemala, 
accompanied in some cases by a discussion of their historical significance. 
The treaties are in many cases rather briefly summarized or barely men- 
tioned, with little indication of their content, but much of the historical 
material which accompanies the synopsis will be of value to the student of 
Central American history. Such subjects as the first Central American 
Federation, the attempted secession of Los Altos, Guatemala’s participation 
in the Panama Congress of 1826, and the boundary disputes with Great 
Britain, Mexico and Honduras are dealt with at some length, often on the 
basis of materials from the Guatemalan archives which are not easily avail- 
able to the average student. A number of important and interesting docu- 
ments are printed in full. Dana G. Munro 


Die Schtedsgerichtsbarkert sett 1914. By Dietrich Schindler. (Handbuch 
des Vélkerrechts, Bd. V,38. Abt.) (Stuttgart: Kohlhammer, 1938. pp. xvi, 
212. Rm.18.) No field of international law has experienced so great a devel- 
opment since the World War as that relating to the peaceful settlement of 
international disputes. And although a mass of literature has already ap- 
peared, this volume by Professor Schindler of the University of Zürich, for 
the first time offers a comprehensive presentation of the whole subject. 
Dealing with arbitral jurisdiction since 1914, it continues the excellent work 
of the late Professor Lammasch on Schiedsgerichtsbarkeit, concluded in 1913. 
The work is divided into four parts, containing: (1) a description of the 
development of arbitration since the World War, (2) the significance of the 
various arbitration procedures and the extent to which they are applied, 
(3) the organization and procedure of courts of arbitration, and (4) adjudica- 
tion under the more recent treaties, in which procedure is regulated almost as 
thoroughly as in the earlier forms of arbitration. A thoroughly objective, 
scholarly work with a valuable index. Karu F. GEISER 


Le Droit Commercial International. By Maurice Travers. Vol. V: Con- 
trat de Transport des Marchandises, etc. Fasc. III: Union de Rome, 1983. 
(Paris: Recueil Sirey, 1938. pp. 831. Fr. 80.) The International Con- 
vention of 1924, Union of Berne, had been very minutely analyzed and 
commented upon in the two preceding fascicules,' and revision in the Inter- 
national Convention of 1933, Union of Rome, is dealt with similarly in 
Fascicule ITI, repetitions being omitted. Revision may be had, the conven- 
tions so provide, every five years; and, as with the five-year revision of the 
International Postal Convention, an author could as frequently find himself 
overwhelmed with details of administrative and regulatory items. But the 
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jurisprudence of the matter has matured and its practical applications in - 
myriad experiences become established, so that the reasonings of the great 
number of judicial decisions examined in these volumes and carried forward 
in the long series of the Bulletin des transports internationauz par chemins de 
fer fully justify expectations of permanence of value of this monumental 
work. Fascicule II had been spoken of by Charles de Visscher in his review 
as being of “très haute signification pratique.” ? An era is opening in trans- 
continental highway development, with carriage of freight, wherein the 
European rail transportation may prove but preliminary and the European 
law and administration of railroads but a first project. The now fast ex- 
tending highways of Asia and Africa are leading to international power to 
which even sea power may yield. The intricacies that abound in Travers’ 
studies of the Union of Rome and the clarity and force of his comments make 
these studies useful well into the future. FRANK E. HINCKLEY 


Le Panaméricanisme. By Eugène Pépin. (Paris: Armand Colin, 1938. 
pp. 224. Fr. 17.50.) The publication of this volume is new evidence of , 
growing European interest in matters relating to the international life of the 
New World. In recent times Pan Americanism and inter-American subjects 
had been presented to the French reading public by American authors such 
-as Alvarez, Bustamante, Urrutia, Yepes, Planas-Sudrez and others, as well 
as by the French writers Goblet, Guilaine and Siegfried. Now we have 
another French author who at this opportune time presents a substantial 
treatise in which the origin, development, characteristics, present status and 
chief problems of inter-American relations are discussed in a methodical, 
scholarly, able and comprehensive manner. Unlike other European writers, 
the author does not attempt to be catechistic and propagandize or impose his 
own ideas, feelings, impressions or opinions. M. Pépin gives an honest 
account of facts and makes an apparent effort to analyze them with an 
‘unbiased, enlightened criterion. While exceptions may be taken regarding 
statements contained in this work, it must be recognized as an excellent 
handbook for general, intelligent information on the subject it covers. The 
work is divided into six parts and comprises a historical account of the Pan 
American movement up to the eve of the Lima Conference, an exposé of its 
_ basic principles, a detailed examination of the physical, ethnographic, eco- 
nomic, political and international conditions of the Western Hemisphere, 
a conscientious presentation of the achievements of intra-continental policies, ` 
and a final chapter dealing with the place of Pan Americanism in world 
organization, wherein he successfully shows that “Pan Americanism is going 

full speed ahead and cannot be ignored as an international force.” 

i RıcaRrDo J. ALFARO 


Latin America, A Brief History. By F. A. Kirkpatrick. (New York:The 
. Macmillan Co., 1939. pp. xii, 456. Index. $8.75.) The author of this 
volume is Emeritus Reader in Spanish at Cambridge University and one of 
the very few English scholars who have cultivsted an interest in Latin 
American history. He supplied the few chapters accorded to this field in 
the Cambridge Modern History, and has since published a volume on The 
Argentine Republic and another on The Spanish Conquistadores. The same 
qualities of careful scholarship, skilful condensation, and fine literary style 
are found in this as in his earlier books. The general structure follows the 
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conventional text-book pattern, the first twelve chapters being devoted to 
discovery, conquest and independence, the following twenty chapters to the 
modern republics considered individually. In his apportionment of space, 
however, the writer follows his own devices. Nearly twice as much as de- 
voted to the period of the struggle for independence as to the three centuries 
of Spanish rule which preceded. The Chilean Republie receives no more 
attention than does Paraguay, and Mexico is accorded 46 pages to Argen- 
tina’s 21. Separate chapters are devoted to the War of the Pacific, to Latin 
America and the Great War, and to relations with the United States. More 
space than is customary is given to the problems of State and Church. The 
subject matter throughout is approached with a freshness and sense of bal- ` 
ance which makes reading a delight. Each national chapter is really an 
essay on the political evolution of the republic concerned, based upon wide 
study and reflective thought. The volume is filled with excellent thumbnail 
character sketches. In fact the writer follows what he calls the “biographi- 
cal method of history,” arranging the narrative round the lives of the great 
leaders—perhaps the most satisfactory way of meeting the problem involved 
in so condensed a history. His general observations are usually sound and 
penetrating. Attention may be directed especially to Chapters XII and 
XII, ‘Revolution and Reconstruction,” and “Some Definitions—Na- 
tionality, Revolution, Constitution, Democracy.” The narrative may be 
too brief for use as a text in college classes, but as a brilliant and comprehen- 
sive survey it is recommended to anyone interested in the history and present 
prospects of the Latin American Republics. C. H. HARING 


Union Interparlementaire. Compte-Rendu de la XXXIV’ Conférence. 
(Geneva and Lausanne: Payot et Cie., 1938. pp. xii, 687. Index.) The 
34th Conference of the Interparliamentary Union was held at The Hague, 
August 22-28, 1937, with over three hundred in attendance. Eight Amer- 
ican representatives were present, including Senators Barkley and Pepper, 
who were apparently the only ones who participated in the discussion. 
Resolutions were adopted concerning participation in the development of 
colonial resources, asking for economic equality of all countries in such areas; 
as to the most-favored-nation clause, noting that world economy had under- 
gone fundamental changes which must be taken into account, and calling for 
a gradual return to freer exchange of goods on the basis of non-discriminatory 
treatment; on international unification of legislation on copyright, em- 
phasizing the importance of the coming conference to revise the Berne Con- 
vention, and asking that measures be taken “with a view to protecting such 
works both against total destruction and against alterations of style of a 
fundamental character”; on the initiative for, and framing of, laws, declaring 
that the principle of parliamentary initiative, as distinct from government 
initiative, should be maintained intact, and (among other things) asserting 
that “delegation of powers” is contrary to public law and should be asked 
by the executive only in case of emergency; and on the right of nations to 
self-determination without interference (Germany was not represented at the 
meeting). The volume contains also a report by the Secretary-General, of 
almost two hundred pages, on international and national affairs, which was 
the subject of debate by the conference; and, of course, the debates upon the 
resolutions adopted. CLYDE HAGLETON 


Imperial Japan, 1926-1988. By A. Morgan Young. (New York: 
William Morrow & Co., 1938. pp. 328. Index. $3.00.) This book is a 
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sequel to Mr. Young’s Japan in Recent Times, 1912-1926. The author is 
best known for his remarkable editorship of the Japan Chronicle. His ap-. 
proach is both historical and topical, the 38 brief chapters being in the nature 
of a series of essays on significant movements and episodes rather than a 
comprehensive history of the period. They are accompanied by twenty 
pages of notes and an index. Mr. Young disclaims in his preface that he is 
doing more than writing a factual record. But it would be impossible for 
one of his critical bent to avoid a considerable interspersion of interpretative 
comment, a fact for which there can be only appreciation among his readers. 
No Occidental observer has a more thorough acquaintance with Japanese 
social and political institutions, events, personalities and ideas. The com- 
bination of factual knowledge with acute insight and a high sense of editorial 
responsibility makes Mr. Young’s contribution one of unique and permanent 
value. The book does not purport to be an examination of the underlying 
struggle between Japanese and Occidental policies in China. Nor does it 
aim to exhibit the aspects of Chinese nationalism which have aroused appre- 
hension in Japan. Its author is concerned only with offering his own under- . 
standing of salient developments in Japanese foreign and domestic policy 
and of their immediate consequences for China. The writing is concise and 
pungent and there are numerous striking vignettes of contemporary states- 
men and original comments upon governmental functioning. While Mr. 
Young is acidly contemptuous of obscurantism, thuggery and humbug, he is 
quick to recognize the obstacles to democracy and to sympathize with the 
situation of those who have suffered in its cause. His chapter on ‘The 
Deterioration of Thought,” which reveals little-known facts of the official 
persecution of persons suspected of a critical attitude toward the existing 
order, is a severe indictment of Japanese law and procedure as well as of con- 
temporary ideals. Imperial Japan is a source-book for the student of gov- 
ernment and international affairs; for the well-informed lay reader it is a 
refreshingly honest and interesting antidote to progaganda. 
HAROLD 8. QUIGLEY 


Die ichechoslowakischen Denkschrifien für die Friedenskonferenz von Paris, 
1919-1920. Translated and edited by Hermann Raschhofer. (Berlin: 
Carl Heymanns Verlag, 1937. pp. xxxii, 331. Rm.13.) The unhappy fate 
that has come upon Czechoslovakia makes all the more valuable the present 
edition of the documents presented to the Paris Peace Conference by the 
Czechoslovak delegation. For these memoranda represent the justification 
for the state in the eyes of its founders, and they contain a wealth of material 
bearing upon the history of the Czechoslovak national movement. The 
French text of the original documents is presented side by side with the 
German translation, so that the material is made more readily available to 
scholars. Memorandum No. 1 deals with the history and civilization of the 
Czechoslovaks and their special mission in history; No. 2 with the territorial 
demands of the Czechoslovak Republic; No. 3 with the problem of the 
Germans in Bohemia; No. 4 with the problem of Teschen-Silesia; No. 5 with 
Slovakia; No. 6 with Ruthenian Hungary; No. 7 with the Lusatian Slavs; No. 
8 with Czech Upper Silesia; No. 9 with the problem of the region of Glatz; 
No. 10 with the delimitation of the Czechoslovak and German-Austrian 
boundaries; and No. 11 with the right of Czechoslovakia to reparation for 
war damages. . An introduction by the editor comments upon the general 
character of the documents, and, it may be noted, refers with restraint to 
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Memorandum No. 3, which was from the time of its presentation regarded 
as open to criticism. Wiskemann’s Czechs and Germans, read side by side 
with the Memoranda, will enable the student to get a better balanced picture. 
Czechs and Germans. A Study of the Struggle in the Historic Provinces of 
Bohemia and Moravia. By Elizabeth Wiskemann. (New York, London, 
Toronto: Oxford University Press, 1938. pp. x, 299. Maps. Index. 
$3.00.) The value of Miss Wiskemann’s scholarly volume is not in any way 
diminished by the fact that since it was written the national state of Czecho- 
slovakia has passed out of existence. In her preface she was aware that her 
study had been “‘overtaken by the rushing course of events,” although the 
events to which she refers had gone no further than the annexation of Austria. 
But it is of little consequence whether the author was able to include the 
latest developments familiar to every reader of the daily press when her 
volume is primarily concerned with the analysis and interpretation of histori- 
cal data bearing upon the struggle of Czechs and Germans in Bohemia and 
Moravia. This task has been admirably carried out. The first half of the 
volume is concerned with the conflicts between the two races preceding the 
settlement of the Peace Conference at Paris. Then follows a succession of 
detailed studies of the different German elements in Czechoslovakia, Czech 
policy from 1919 to 1933, the economic problem, and the wide variety of 
cultural questions at issue: The author concludes with the recognition that 
under the circumstances of today (March, 1938) the problem of the Historic 
Provinces cannot be satisfactorily solved. Friction will continue ‘‘so lon 
as a racialistic nationalism is regarded as an absolute standard of good,” an 
there is no common political principle to bind the divergent elements 
together. C. G. F. 


The Baltic States: Estonia, Latvia, Lithuania. Prepared by the Informa- 
tion Department of the Royal Institute of International Affairs. (London, 
New York, Toronto: Oxford University Press, 1938. pp. 194. $3.00; 
7s. 6d.) This ‘second in a series planned to provide, within restricted 
limits, a concise, and relatively comprehensive review of the historical back- 
ground, political and economic development and structure, and foreign 
relations of the countries concerned, does very well what it sets out to do. 
Packed with facts, the text is supplemented by skilfully planned footnotes 
and cross-references, with many valuable tables, and with few errors. The 
result is an excellent book of reference. The historical section is nearly all 
on the period smce the World War. In the brief preliminary survey, the 
victory at Tannenburg (1410) (p. 13), is assigned solely to Vytautas. Pos- 
sibly, the Poles might criticize. The combined historical and political 
matter, including constitutional and political problems, external as well as 
internal, comprises approximately half the volume; the economic discussions 
(landholding, industries, production, trade, commodities, payments, budg- 
ets) the other half, divided chronologically by the financial crisis of 1931. 
Appendices deal with population and communications; there is a map, and 
a useful note on place names, ÅRTHUR I. ANDREWS 


La Question de Macédoine et la Diplomatie Européenne. By Assen Iv. 
Krainikowsky. (Paris: Marcel Rivière & Cie., 1988. pp. 11,339. Fr. 50.) 
Prefaced by Professor Louis Villat of Toulouse University, who characterizes 
Krainikowsky’s work as solid and powerful, this study makes its bow to the 
western world under the auspices of the Institut des Hautes Etudes Inter- 
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nationales of Sofia. Set in the matrix of Macedonia’s history throughout the ` 
ages, the treatment schematically surveys the various stages through which 
the Macedonian problem has passed since the Congress of Berlin, which 
separated it, in the diplomacy of the Great Powers, from other aspects of the 
Eastern Question. Devoting unusual attention to the period preceding the 
Balkan Wars, whose reforms, textually considered, came close to providing 
‘Macedonia with a quasi-mandatory régime, behind which unscrupulous di- 
. plomacy lustily flourished, Dr. Krainikowsky recounts with detail and 
erudition the réle of the Balkan alliance and the World War in reshaping the 
fortunes of Macedonia. © Rejecting as eae solutions of the problem 
the annexation of integral Macedonia any one Balkan Power (Greece, 
Bulgaria, Yugoslavia, or even Albania- Da ly), Krainikowsky considers the 
creation of a free and independent Macedonian State, placed, like Danzig, 
under the control of one, or, like the Saar, of all the Principal Allied Powers— 
all as a step towards personal union with the Bulgarian crown. This was the 
official Bulgarian thesis in 1919 but is rejected in turn as too provisional. 
Only the creation of an absolutely free and independent Macedonia, per- 
manently neutralized, but included in a Balkan customs union, would settle 
the question to the author’s satisfaction. To the reviewer, ‘writing with 
Italian armies poised on the watershed of the Bistrica and Vardar valleys, 
and so dominating the future of Macedonia, the author’s hopes appear, to 
say the least, chimerical. That does not alter the fact that the volume is a 
substantial contribution to the literature of the Macedonian problem. 
Mausonn W. GRAHAM 


Karpathenrussland. By Hans Ballreich. (Heidelberg: Carl Winter’s 
Universitaétsbuchhandlung, 1938. pp. iv. 103. Rm. 5.40.) The recent 
changes in Czechoslovakia emphasize the minorities problems of that coun- 
try. Among these is that of the Ruthenians who had been placed in the 
land of Stefanik, Beneš, and Masaryk by the Treaty of St. Germain-en-Laye 
under autonomy guarantees. Hans Ballreich traces the moves, some 
born in the United States, which ended in the final allocation of these people. 
Part III of the work examines the constitutional and international obliga- 
tions attached to the Ruthenian autonomy. Part IV treats of the adminis- 
tration of Carpathian Russia, particularly administrative reforms, the law 
of June 26, 1937, and the measures for the defense of Czechoslovakia. Part 
V traces the adventures of this question before the League of Nations. 
Then follows the conclusion that danger lies in the present state of affairs. 
Finally a short but excellent bibliography closes the work. The study, 

painstakingly done, is a welcome addition to the small fund of literature on 
this obscure subject. THORSTEN V. KALIJARVI 


La Sovranità etl Diritto Internazionale. By Giuseppe ue (Rome: 
Industrie Grafiche L. Coluzza, 1938. pp. 69. Index. L. 10.) The author 
attempts to shed a new drop in the ocean of literature written on the concept 
of sovereignty. He attacks the problem from the purely legalistic and posi- 
tivistic angle. He is—the reviewer is inclined to think “Thank Heaven!”— 
a partisan of the dualistic school; thus the job is comparatively easy. Sov- 
ereignty as the supreme internal power of the state is neatly differentiated 
from sovereignty as an attribute in international law. While the former is 
unlimited and on the apex of the internal legal order, the latter is subject 
to a delimitation by the very hypothesis of an international legal order. 
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This delimitation is thus of a constitutional character and must be distin- 
guished from other limitations based upon customs and agreements. From 
there Dr. Musacchia arrives at a new and interesting analysis of the nature of 
what is called in the American doctrine the area of so-called “domestic 
questions.” It is, according to the author, the zone which falls within the 
state’s original international sovereignty and has not been restricted by 
custom or treaty. It is believed that the study, even though quite formal- 
istic, adds to the clarification of a basic but grossly misused concept. 

L'Ordine Pubblico nel Diritto Internazionale Privato. By Giuseppe 
Musacchia. (Rome: Industrie Grafiche L. Coluzza, 1988. pp. 115. 
Index. L.15.) The little book deals with one of the most vexing general 
problems in the field of the conflicts of law: the so-called public policy doc- 
trine or rather its European-continental counterpart, viz., the theory of the 
“ordre public.” Since recent writers in American legal periodicals, such as 
Nutting and Goodrich, have attempted to re-examine and re-shape the 
doctrine, this well written study of the Italian scholar might be of more than 
purely academic interest to the American public. The author endeavors to 
give an analysis and definition of the legal nature, the functions and the 
content of the principle of ‘ordre public.” Ordre public in the field of con- 
flicts is, according to him, a “notion” (not an aggregate of rules) limiting in 
the way of an exception the application of the foreign law which would other- 
wise govern the particular legal relation. Its existence is inevitable in any 
system of conflicts, but it is also inherently of relative scope and therefore its 
administration is largely a part of the judicial function. The presentation of 
the various theses of the author is clear, well annotated and convincing. It 
is, however, deplorable that his notions of the “non-legal principle of the 
comity in Anglo-American law” are so primitive, naive and out of date. 

La Contribuztone Internazionale. By Matteo Decleva. (Trieste: Editrice 
R. Universita di Trieste, 1986. pp.84. Index.) This study is an interesting 
contribution to the discipline of international organization rather than of 
international law. The author aims at a treatment of the law of interna- 
tional contributions, t.e., of the obligations of states to bear the expenses of 
the various international unions, institutes and organs. But, of course, he 
himself must admit that “one cannot define legally and in an abstract way 
the figure of international contributions,” and thus he spends almost half of 
his book on the financial set-up of the League of Nations. This latter part 
is of particular value and furnishes helpful information to students who have 
otherwise no first-hand knowledge of the operation of the League’s pecuniary 
resources. In spite of the technical character of the subject-matter, the 
reader will get a good picture of the different problems. 

Problemi Navali del Pacifico. By Roberto Sandiford. (Rome: Istituto 
Italiano per il Medio ed Estremo Oriente, 1936. pp. 60. Index. L.4.) 
The author, known for his studies in the field of maritime international law, 
embarks here upon an examination of a vast and vital issue in the field of 
international relations. The study is based upon the idea that ‘“‘the prob- 
lem of the Pacific is a problem of world-wide importance which interests not 
only the Powers whose territories are washed by the ocean and which have 
possessions in this zone of the globe” (p. 51); but, on the other hand, it 
cannot be overlooked that it is the latter nations who are the main actors in 
the great drama. Therefore Professor Sandiford deals with the problem by | 
giving an outline of the evolution of the interests and position of each of the 
different Powers in the Pacific area, t.e., Japan, the United States, Great 
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Britain, the U.S.S.R., France, The Netherlands, China, Portugal, Siam and. 
Germany. Since the book was written early in 1936, the most important 
recent developments are missing. Still the book might be of value as a good 
survey of the background of the present events. More it can hardly be, be- 
cause it does not contain anything but a brief sketch of the developments, in 
spite of its presumptuous title. - STEFAN A. RIESENFELD 


International Survey of Legal Decisions on Labor Law, 1986-37 (Twelfth Year). 
(International Labor Office: Geneva, 1939. pp. lviii, 533. Index. $2.50.) 
The International Labor Office does not allow those who follow its work to 
forget for long that one of its functions is to be a center of comparative inter- 
national research. To accompany its significant Legislative Series, it pub- 
lishes the present sequence of volumes, which is invaluable to those who seek 
a scientific comparison and detailed study of labor law in the making. This 
Survey does not cover the legal decisions in all countries; it is limited “to those 
countries which, in fact, represent the most important legal systems.” 
(p. vi.) The volume here reviewed includes a remarkably exhaustive treat- 
ment of legal decisions on labor in England, France, Germany, Italy, and the 
United States. It is impossible here to discuss in detail the classification of 
labor law which is the basis of international comparison developed by the 
Office. Comparability is the great stumbling block in international research, 
and it is the duty of the Office to surmount these difficulties whenever possi- 
ble. Sucha volume as this is not only of value to the student of comparative 
law, but also to those who wish to discover accurately the trends in their own 
countries. Not the least of its value is the covert or implicit evidence it 
gives of the trends of events in general throughout the world. For instance, 
one may turn to this volume with some confidence if he wishes to study labor 
in the Third Reich. In fact, a considerable portion of the volume is a 
meticulous statement of affairs in the German labor world during the period 
covered. Francis G. WELSON 


The Refugee in the United States. By Harold Fields. (New York: Oxford 
University Press, 1938. Chart, appendixes, bibliography. pp. xi, 229 
$2.50.) European events of recent years have aroused a natural and in- 
creasingly intense interest in the status of the refugee. In this study, Mr. 
Fields, Executive Director of the National League for American Citizenship, 
has endeavored to appraise the economic, political, and social problems con- 
fronted by emigrés to the United States. The chapter headin DE S the 
nature of the material: immigration laws and the refugee; arriv 
lation of the refugee, including naturalization, marriage and family ape and 
the foreign language press; Russian, Ukrainian, Greek, Armenian and recent 
German refugees; helpful social agencies; financial aid to refugees; and the 
refugee problem today. In conclusion, the author stresses the necessity for 
compliance by the refugee with the ge eneral requirements of our immigration 
laws, and refers to what he terms the two major schools of thought in the 
United States today concerning America as a possible haven for the immi- 
grant refugee. One would refuse admission to all but a few aliens, while the 
other, recalling the part the foreign born have played in America’s history 
and the resulting benefits, believe that there is still room here for such selected 
groups as members of families, earnest laborers, and law-abiding: aliens. 
In his opinion, “The United States is richer because of the presence of these 
refugees here; regardless of economic considerations, their contributions have 
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fully justified their admission. In developing any policy toward the refugee, 
economic factors should be a check but not a bar; the social, humane factors 
are the primary ones to give heed to.” Henry B. HAZARD 


Der Abschluss internationaler Verträge durch den schweizerischen Bundes- 
rat. By Colette Piccard. (Aarau: H. R. Sauerländer & Co., 1938. pp. 
xii, 226. Fr. 6.50.) This dissertation, presented to the Rechts- und Staats- 
wissenschaftlichen Fakultät of the University of Zurich, is of notably high 
quality. The author begins with the observation that, while the Swiss 
Constitution prescribes that the Federal Council shall submit treaties to the 
Legislature before ratifying them, in fact many agreements are concluded 
without such approval. What should be said of this practice, from the 
viewpoints of international and of constitutional law? An acute discussion 
of the relation between internal and international law in this matter reaches 
the conclusion that a treaty valid in international law is also effective from 
the point of view of domestic law, even without such participation by the 
legislature as the constitution may have prescribed; each contracting party 
relies upon the other’s ratification as competent. After a detailed study of 
Swiss treaty-making, Dr. Piccard proposes constitutional amendments to 
bring the formal text into Aereement with established practice. 

CHARLES FarRMAN 


Sir William Blackstone. By David A. Lockmiller. (Chapel Hill: Uni- 
versity of North Carolina Press, 1938. pp. xx, 308. Bibliography and In- 
dex. $3.00.) A careful and concise biography which, however, gives little 
impression of Blackstone as a man, probably because iti ig an impossible task 
to depict vividly a man of uninspiring quality and uninteresting character. 
Blackstone had the good fortune to possess the power to set fort fs the law in 
orderly completeness and with clarity of style which appealed to the student, 
the lawyer, and the layman, at a period when the statement of English 
law in lawbooks was technical, confused, labyrinthine, with a limited class of 
readers. Though the appeal ‘of Blackstone’s Commentaries to modern stu- 
dents has long since passed, the comprehensive chapter in this book deserib- 
ing their effect upon American law and lawyers in our early days will be 
found of interest-—particularly the author’s view that the Commentaries had 
more influence in this country than in England. CHARLES WARREN 
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I 


If we ask ourselves what it was that secured to the world since the time of 
the Reformation a fair measure of peace and security, the answer will surely 
lie in the fact that a firm conviction pervaded all minds of the sac sacredness and 
sanctity of territory. It was not a reasoned conviction: no conviction based 
on reason iS Of compelling force. Its force lay in the fact that an invasion of 
territory deprived the invaded party of reason: it was a touch on a nerve, 
which would provoke an automatic violent reaction: its consequences were 
incalculable. It is these irrational urges which lie at the base of all our rea- 
soning and assumptions. In this case, it was not so much that an invaded 
state would feel stung to resist the invader, however hopelessly; it was 
rather that an invaded state could not but resist—had no idea of not resist- 
ing. 

Consequently, invasive force meant war-—war with all its risks, responsibili- 
ties, cost, and odium. The possibility that the state which was attacked 
might accept the situation and offer no opposition, was not dismissed as un- 
likely—it was simply not entertained. When Louis XIV proclaimed that 
he was going to invade The Netherlands— sans que la paix soit rompue de 
notre part,” he was simply talking nonsense, in the opinion of the time. An 
arrogant Louis might talk arrogant absurdity; it only showed his absurd 
pretensions to over-ride common sense. “How can you invade a country 
without being at war with it?” said the world. Even against Louis the 
common conviction stood that invasion was war. Not that it was remark- 
ably likely to provoke war, but that, ipso facto, it was such. The sacredness 
of the national soil was still a live nerve; if you touched it, the muscles sprang 
forward of themselves. You did not create a question to be determined 
by reasoned policy; you at once embarked on a conflict. A state which did 
not resist an invader was simply not a state. The idea was unthinkable. 

It was that universal conviction of inviolability that kept the nations of the 
world in comparative safety and security. If a nation’s territory was forci- 
bly attacked, it meant without question war, and everybody knew it, and 
thought nothing else. In that certain conviction, each state proceeded to 
develop itself in its own way, within its own borders, in the fashion we knew 
in the nineteenth century, giving us our ordered pattern of nations small and 
great, rich and needy, armed and unarmed, law-abiding and riotous, each 
confident of inviolabiulity unless it provoked the incalculable arbitrament of 
war and threw the world into the melting-pot accordingly. 

653 
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Can we say that this sensitive nerve exists today? Foolish as is the talk 
about the abrogation of international law, it is questionable whether this very 
important spring of its mechanism hag not decayed. In these days of 
apparently rampant nationalism it seems paradoxical to say so; but the im- 
partial observer can hardly fail to be struck by the fact that the idea of in- 
vasion without inevitable war has come to be at any rate entertained as a 
possibility. What was a chimera to our grandfathers has become an argu- 
able proposition to ourselves. The old assumption, that invasion is tpso - 
facto war, has disappeared. This argues that the old sensitiveness to inva- 
sion has gone.. The nerve is decayed. | 

I do not affect to pronounce whether it is a good ora bad thing. But it is 
obviously incompatible with the peaceable system of equal sovereignties, 
each exceedingly unlikely to sustain physical violence in its own territorial 
sphere. There is-much talk now of “sanctions” : the best “sanction” of the 
Jaw that prohibited invasion was this former certainty that invasion was 
war.! The present writer has elsewhere examined the few and dubious cases 
in which the principle has been supposed to be contradicted, and it would be 
out of place to analyze them anew.? But it is apposite to recall that in quite 
recent works such violence without war is never so much as mentioned. 
Attempts are made to bring it under the head of reprisals. Now neither 
Heffter nor Bluntschli, in their careful analyses of reprisals, says a word 
about reprisals in alien territory. Nor does Rougier say anything in his 
elaborate monograph in ‘the Revue Générale de Drott I nternational Public 
(1910), nor does Lafargue say anything in his treatise on Les Représailles en 
temps de Paiz. Reprisals are an anomalous institution, anyhow; and the 
elder Woolsey long ago recommended their formal abolition; certainly no 
one thought of their extension! | 

Can the sentiment of intolerance of invasion be restored? It seems un- 
likely. It is much easier to destroy than to buildup. All that can be done 
is to take note of the altered circumstances, and the undeniable weakening of 
the forces that make for national ptepencents, irrespective of reeves i 
strength. 


I 


A cognate matter is the question of conquest. Throughout the nineteenth 
century it is fair to say that conquest implied a complete debellatio: The 


` 1 Where troops are already and rightfully within the territory of another state, an entirely 
different set of considerations arises should they exercise violence (as of course it must have 
been contemplated by all parties that they might; otherwise, why were they there?), The 
resulting operations may or may not be war, according to circumstances. Where, again, the 
invaded territory is independent of any recognized state, another set of considerations comes 
into play. We deal here with the simple case of the actual invasion of the acknowledged . 
territory of an ordinary state. 

2 Vide The Canons of International Law (Murray, London, TBO : “The Abuse of Terms,” 
this JOURNAL, Vol. 30 (1936), p. 877. 
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resistance of the enemy must here come to an end. The loss of territory, 
even the loss of the capital,’ did not affect the existence of the state, which 
was incorporeal and intangible. Some territory it must have, but there 
seemed to be no limit in theory to the losses which it might sustain without 
impairing its identity. In other words, it was impossible to turn a ruler into 
a rebel by proclamation, and to force his subjects into one’s own ranks, or 
onto the scaffold, so long as he maintained himself in the field. Accordingly, 
in my International Law in South Africa, written nearly forty years ago, I 
asserted that so long as the Orange and Transvaal forces were in being, the 
British proclamations of annexation were devoid of international effect, and 
were mere tyrannous usurpations—nor have I seen any reason to alter that 
opinion. The utmost that can be said, in such circumstances—and it may 
be too much—is that if, after a lengthy occupation, there exists no possibility 
worth considering that the invader will ever be ousted by the dispossessed 
ruler from certain occupied districts, those districts may finally be regarded 
as having definitely passed under the invader’s sovereignty. Logically, 
however small a portion the territorial ruler retains, he carries on the 
continuity of the original state. 

Nor does it seem to me to matter that he has 1 no regular apparatus of civil 
rule. So long as he occupies territory his armed forces must be sufficiently 
in control of it. Rule by an armed force is the most energetic form of all. 
Thus, the Junta which carried on the struggle against Napoleon in the name 
of the Spanish King whom Napoleon had incarcerated was not regarded by 
foreign states as in rebellion, although Joseph Bonaparte was in occupation 
of Madrid and called himself King of Spain. 

The most conspicuous difficulty in the application of these principles lies 
in the case in which the territorial ruler is entirely expelled, but where. his 
allies are continuing the struggle in other regions. This case very nearly 
occurred in the course of the World War. The King of Belgium was within 
an ace of being expelled from Belgian territory; but he always retained a tiny 
foothold at Dixmude; and, moreover, the Congo State had been incorporated 
in the Belgian Kingdom, so that King Albert was still entitled to say that he 
had not been completely dispossessed. Into the discussion of the general 
question our limits preclude our entering here.‘ 

Apart from this refinement, the rule was as we have stated it jhrounhoue 
the classical period of international law. A sovereign and his supporters 
could not be converted into rebels so long as they retained any armed con- 
trol of any part of his dominions. Invaders never in fact presumed to treat 
themselves as sovereigns. Even Frederick the Great, when he took over the 
Saxon Army, did so in virtue of a convention with the Saxon authorities. 


3 As in the instance of Vienna. 

1 The classical instance of such a dispossession occurred when the Bourbon dynasty was 
completely expelled from France, but carried on the struggle to return, with the help of 
Russia and Austria, a struggle which, until Austerlitz, no one could call entirely hopeless. 
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So deeply seated remained the conviction that so long as a ruler remained in 
the field he was entitled to the allegiance of the whole country, and a fortiori 
to the allegiance of that part which he still actually controlled, however 
small, and entitled to carry on the continuity of the state, however shrunken 
in power and dimensions. 

But this hardly corresponded with reality. The idea of a state, after 
all, is intimately bound up with its territory and its people. Infinitely 
convenient as the theory was, which made the continuity of government 
all-important, it is difficult to resist the conclusion that there exists at the 
present day a strong tendency to abandon it. Either the territory with its 
inhabitants is conceived of as an immortal entity, one and indivisible, what- 
ever happens to its government or rival governments (as is often assumed to 
be the case with “Spain” and ‘‘China’’), or it is regarded as an entity lying 
open to annexations, regardless of whether its recognized government con- 
tinues to exist or not (as was the case with the Orange Free State, the Trans- 
vaal and Abyssinia). Another manifestation of the first-named tendency, 
to regard the territory as an entity apart from its government, is the increas- 
ing desire to hold nations responsible for the acts of rebels. Another such 
manifestation is seen in the occasional recent attempts to prevent govern- 
ments from defending themselves against rebels to the prejudice of foreign- 
ers. Another may be seen in the inveterate propensity to regard the Soviet 
Union as identical with the Russian Empire, merely because it secured the 
biggest share of its lands; and to regard the Austrian Republic as identical 
with the Austrian Empire merely because they had popularly the same name 
of “ Austria.” In these cases, indeed, the territory is not even the same. 

Such an inconvenient doctrine of the eternity of a state, ignoring as it does 
plain facts, and subject, as it is, to no ascertained limits, can hardly persist. 
Britain has long ceased to-be part of the Roman Empire! But the second 
tendency is more practically important, and perhaps one is forced to the 
à conclusion that the trend of international law is in the direction of permitting 
annexations over the heads of governments, so soon as the latter have been 
¢ sufficiently weakened. One serious objection to this change is that it will 
“ inevitably encourage the general replacement of military occupation by an- 
nexation. But I think it may probably now be taken as a principle of 
modern international law, little as a logical thinker may admire it, that a suf- 
ficiently weak and defeated sovereign may be treated as having lost his sov- 
ereignty. It is of course ludicrous to announce that he retains it de jure. 
In the law of nations “de jure” means nothing. A British politician remarks 
that it does mean something—‘it means that he is entitled to get his sov- 
ereignty back if he can”; but anybody is entitled to acquire sovereignty “‘if 
he can.” The international test of legal right is success. 

*See the proceedings of the Mexican Arbitrations (1927), and gf. H. Silvanie, 


“Responsibility of States for Acts of Insurgent Governments,” this JOURNAL, Vol. 33 (1939), 
p. 95. € See the writer's “Abuse of Termas,” loc. ctt. f 
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It is permissible to doubt whether this ‘‘modern improved view” of the law 
is any improvement. As this writer insisted in The Canons of International 
Law,’ the law of nations resting, as it does, on instructed opinion throughout 
the world, is necessarily simple and certain. Clearly none but simple and 
unchallenged principles can have a universal appeal. It was a simple and 
clear principle that a state must have a single government, and that that 
government, once established, has, and alone has, the power to bind the 
state by its acts and promises. According to that principle, the rest of the 
world knew where they stood. The continued existence of the single gov- 
ernment, in arms against the rebel or the invader, or both, was a fact and not 
an opinion. At any rate, it was as near to being an objective fact as any- 
thing can be. And there was no possibility of confusion arising from the 
fact of different foreign nations holding different opinions regarding the 
probabilities of eventual success for one side or the other. Either the old 
government was in the field, or it was not. The one point on which varying 
opinions were admitted was the final success of mere insurgents. Necessity 
dictated that they should at some point be dealt with as sovereign rulers, in 
spite of the obviously futile endeavors of their former government. Natu- 
rally, other nations might differ in opinion as to whether futility had actually 
supervened. But where an established government still persisted in ex- 
istence, whether evicted from the major portion of its territory by rebels or 
invaders, there is no instance in which it was deposed from the sovereignty . 
of the state. And that was quite independent of the rebels’ aims. The 
latter might aim at replacing the government throughout all the extent of its 
territory, and thus succeed to the sovereignty of the state. Or they might 
only aim at independence. Foreign countries could not be expected to 
analyze their aims. They could only appreciate their acts. They might 
alter their aims in accordance with the developments of the conflict. Aim- 
ing at supremacy, they might learn to be content with independence. 

The continuance of the government therefore provided a simple and ob- 
vious test of the continuance of the state. If it were completely subverted, 
cadit quaestio.* If it continued to rule a shrunken territory it still carried on 
the existence of the state, as an embodied idea, although a new sovereign 
state might be formed by rebels in its lost lands. And it still carried on the 
existence of the state, as an embodied idea, and did not even lose the sov- 
ereignty of territory occupied by foreign invaders, however securely the 
latter were seated in control. That it carried on the existence of the state 
may be safely asserted, in spite of the events transpiring in Egypt in 1882, in 
South Africa in 1900, in Cyprus in 1917, and in Abyssinia three years ago. 
The Germans never affected to annex Belgium. It seemed in the highest 
degree unsafe and contradictory to,common sense to let the existence of a 
state be dependent on its diminished size, or on the outlook for its hopes of 


T Murray (London), 1934. 
® Unless, perhaps, it is carrying on the struggle from outside. 
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_ recovering lost territory. That it did not immediately lose the sovereignty 
of occupied areas which it could never expect to recover is perhaps a more 
disputable proposition. No precedent seems to be forthcoming either way. 
But it appears to be a fair deduction from the principle, always admitted in 
theory, that conquest (unless a complete debellatto) requires to be completed 
by consent,’ even though the consent may be under duress. 

It may be asked why an invader should not have the same liberty as a 
rebel of becoming the sovereign of occupied territory when and so soon as it 
becomes evident that the ci-devant ruler has no real chance of recovering it 
by force of arms. The doctrinal reason appears to be that an invader, being 
already a strong established state, may easily abuse that liberty, whilst a 
rebel, ex hypothesi, has no such lever by which to force his view of the situa- 
tion upon the world and may safely be allowed to assert his claim to in- 
dependence. The practical reason why it is not easy to find a precedent for 
a substitution of sovereignty pendente bello seems to be that if the course of a 
war has made it absurd to suppose that the invaded party will ever recover 
its lost ground, the situation of the latter must be so bad in a military sense 
that it will either sue for peace or else invite a still more complete overthrow ` 
which the enemy will not be slow to undertake. A situation might indeed be 
supposed in which a thoroughly worsted enemy has retired to a terrain where 
it remains unassailable but powerless for attack. In such a case, the invader 
, Might not unnaturally assert a claim for the substitution of sovereignty in 
the occupied territory; and then the theoretical objection might have been 
threshed out. But no such case arose. ; 

If this simple and obvious test, viz., governmental continuity, is abandoned, 
as seems to be the present tendency, we are left with a welter of uncertainty. 
Where is the line to be drawn which will deprive the government of its right 
torule? It will be drawn according to the sympathies of the various states, 
and that these sympathies are very active is tolerably obvious. A good deal 
of the blame for this incoherent state of things must attach to the Paris 
Pact for the Renunciation of War, which abolished the name of war and 
thereby denaturalized the whole ‘theory of international conflict by driving 
it into devious and uncharted channels. 

Once again we are forced to recognise that an old, definite and certain test 
has gone by the board, or at least is going fast. A period of intolerable 
ambiguity and uncertainty appears to have arrived. 


HI 


~ There is a growing feeling that invasion is not war. There is a growing 
feeling that defeated sovereigns may be regarded as dispossessed. And we 
have indicated another matter on which the modern attitude seems definitely 
to have changed, viz., the necessary identification of a people with their gov- 
ernment. For hundreds of years the sovereign has in international matters 


* Or long prescription. 
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been the sole and sufficient authority. What the government undertook, 
the people and every succeeding government were bound to fulfil, What 
the government alienated, the people under no succeeding government could 
reclaim. The government could commit the country to war or peace, and 
no other domestic agency could. With the modern clash of philosophies all 
this is changing. We may beimpressed by the spectacle of intense national- 
ism. But if we lift the heavy curtain and look behind this imposing front, 
we shall surely recognize that far more important than national feeling is the 
deep conflict of philosophies. That conflict is based on first principles: in 
each nation the tradition of spiritual values which has prevailed throughout 
historic time in East and West alike is confronted by the opposing element 
of a militant and defiant determinist materialism. That is obviously a far 
more thoroughgoing and fundamental antithesis than any contrast between 
mere forms of government. 

The one tradition may be called Christianity or Civilization in the West, 
Japanism in Japan, Taoism in China, National Socialism in Germany, how- 
ever it is called, its outlines are the same: it upholds a standard of tran- 
scendental values. Communism fiercely and forcibly repudiates them. 
This is an antagonism which inevitably cuts across national attachments. 
An English Catholic could not but sympathize with a Catholic French inva- 
sion of a Bolshevik England. An American communist could not but 
sympathize with a Soviet invasion of the United States. Thus we are 
brought round to the conditions which prevailed at the time of the Wars of ` 
Religion, when the invader was welcomed as the deliverer from a persecuting 
prince. When people think intensely and sincerely, and their deepest con-. 
victions are stirred, they will act accordingly. When their hopes and aspira- 
tions are derided by their rulers, and their daily life is forced down to the 
level of a lower stratum of civilization, as it is (at any rate for an indefinite 
period) by communism, they cease to have regard for the delusive mask of 
nationality, and they are ready to welcome the dethronement of oppression, 
whatever may be the flag of the invaders. Events have not reached that 
pitch; but they are undeniably tending in that direction. 

Territorial sovereignty is thus weakened in two ways: first, by the mental 
dry-rot which set in among professors and statesmen in the twentieth 
century and has slackly accepted violations of it (as in the Corfu opinion); 
secondly, by the modern probability that invaders will find a solid mass of 
sympathizers among the invaded, if not, indeed, a majority of welcomers, 
their spiritual congeners and comrades. The possibility of a concurrence of 
revolt and invasion, which in 1929 was only a curious academic problem, has 
now become a pressing question of immediate practical importance. We 
know that as soon as it becomes exceedingly unlikely that a rebel will ever be 
dislodged from territory under his control, he is entitled to be regarded as the 
legitimate sovereign of a new state (or of the old state, if the previous sover- 
eign has been completely dispossessed). But if this success was due, in 
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whole or part, to the presence of an invading army, did the same consequence 
follow? Or was it too likely that the rebellion was stimulated and main- 
tained as part of the hostile army’s operations, to allow of the possibility of 
such a recognition? Writing in 1927%° the writer considered that, on 
the whole, and in the absence of precedent, the presence of the invading army 
rendered it unsafe to conclude that a rebellion within the occupied area 
represented the true desire of the population. But the rapid spread and 
energetic action of the modern communistic and anti-communistic philoso- 
phies makes it much more possible than it was twelve years ago that the 
rebellion is genuine and the invaders welcome. 

It was not so inthe past. The Crimea had not risen to throw off the yoke 
of the Czar in 1855. The Bohemians did not affect to repudiate Austrian 
rule in 1866. Flanders did not rally to the Germans in 1914. No country, 
in our really nationalistic centuries, had risen to welcome the invader and 
repudiate the government—not even Ireland. The French invasions of 
Holland, Italy and the Rhineland in the early days of the Revolution were 
sheer conquests, immediate and complete; no rebellion was started under 
their aegis; none was necessary ; the previous rulers were at once and entirely 
‘dispossessed. 

It has in fact hitherto been regarded as of the essence of a state that it 
should be self-controlled; it must present a united front to the world. The 
sporadic activities of law-breakers may be neglected. The recalcitrance of 
"insurgents may be overlooked, so long as the government is making serious 
efforts to reduce them to obedience. But a congeries of rival governments, 
none of them with the prestige of prescription, is not a state, though it may 
be half a dozen. The definition of a state is that it contains one supreme 
body whose will will generally prevail. 

And yet it would be wrong to ignore two facts which run counter to this 
classical conception. One fact is that, in the popular mind, the country 
is a permanent entity in itself, however much it may be distracted by 
the coéxistence of various rulers in various parts. ‘‘Mexico,”’ “ Russia,” 
“China,” “Spain,” appeal to the popular mind as permanent realities. As 
such, they are readily endowed with permanent obligations and rights. Itis 
possible to sympathize with such an attitude without admitting its validity. 
Its force is purely sentimental and confusing. We may sympathize with a 
parent fondling the body of her dead child. But we know it has got to be 
buried. If France falls into the control of a northern cabinet in Bordeaux 
and a southern cabinet at Marseille, France is no longer a state; it is a land, 
a memory and an aspiration. Nine-tenths of the troubles of the Far East . 
are due to the fact that the Powers insisted that “China” must for ever be 
íí China.” 

We must plainly have some test of the persistence of a state as such. The 
persistence of a previously established government in part of its area, or of a 

10 “The Relation of Invaders to Insurgents,” Yale Law Journal, May, 1927, p. 978. 


THE TREND OF INTERNATIONAL LAW 661 


single government throughout the whole of it, has hitherto been the test. 
What other can be substituted? What vague sentiment based on history 
or anthropology is likely to command universal acceptance? None suggests 
itself; and to be left wallowing without a test is not to be thought of with any 
satisfaction. It must therefore be concluded that sentiment must take a 
secondary place to the necessities of international life. Weare lawyers and 
statesmen, not journalists; and we cannot dispense with the test of united 
government. 

The second fact which it would be a mistake to ignore entirely is that, in 
point of actuality, so far from the persons at the helm of government being 
thoroughly representative of the wishes and opinions of the people at large," 
they are not infrequently entirely out of touch with them and even opposed 
to their interests. “Every nation gets the government it deserves” is by no 
means a self-evident truth. Consequently the denial of the identification of 
a nation with its government has a certain plausibility. There can be no 
doubt, for example, that the British people intensely disliked the Prussian- 
inspired Insurance Act, with its ‘‘stamp-licking” and its “panel doctors.” 
There can be as little doubt that it heartily disliked the bureaucratic ad- 
ministration of the 1870 Education Act which has gone far to destroy the 
family. It is not unnatural that people should be dubious of a principle 
which identifies them for all international purposes with such governments. 
It seems too vividly to recall the Biblical case of Achan, whose concealment 
of spoil involved in destruction his innocent children and servants; or the 
brutal Roman law which sent to crucifixion the whole household of a mur- 
dered man. Again, we can sympathize. But, after all, what alternative 
have we? Only uncertainty and confusion and the turning of that confusion 
to their own account by the unscrupulous and strong. 


IV 


Allied to the modern carelessness about the inviolability of territory is the 
modern indifference to the inviolability of national vessels. As lately as the 
time of Webster and Cavour, the absolute sanctity of the flag appeared as an 
unquestionable fact. And President Monroe in 1814 gave it as an official 
instruction to the plenipotentiaries of the United States on an international 
occasion “‘ That the vessels of a nation are considered a part of its territory 
(with the exception of the belligerent right only) is a principle too well estab- 
lished to be brought into discussion.” % The United States was twice on the 
brink of war with Great Britain on account of this, once when Britain tried 
to take her asserted subjects out of American ships, and again when Com- 
modore Wilkes took the Southern envoys out of the Trent. In both cases 
public sentiment was aroused to frenzy. But with the advent of the twen- 
tieth century, the public mind had undergone a remarkable change. In the 


u In collectivist states, we may say ‘‘of the genius of the nation.” 
12 Bee British and Foreign State Papers, Vol. I (2), p. 1550 (letter of 5 April, 1814). 
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Turco-Itahan War passengers were forcibly taken out of a British ship in the 
Red Sea, and nobody particularly cared. It is unnecessary to repeat here 
what was said in the Yale Law Journalin 1925.8 But the fact may be noted 
as another instance of the deadly weakening of the idea of inviolability. It 
may be added that the recent case in which the British Privy Council upheld 
the jurisdiction of the Hong-Kong court over a Chinese accused of commit- 
ting a crime on board a Chinese warship in territorial waters is of no inter- 
national importance. The Chinese Government were held to have con- 
sented to the exercise of jurisdiction; the only question was whether by 
English constitutional law this consent could be accepted. According to 
English law, there is no jurisdiction over crimes committed by foreigners 
abroad. The Privy Council held that the alleged crime was not committed 
“abroad,” although the Chinese warship was in an exterritorial position. 
Their Lordships’ language seemed to repudiate the territorial character of 
vessels, even of war vessels; and here I venture to think they went beyond 
the necessities of the case. But their attitude shows the change which has 
passed over the public mind in regard to the protection of the flag. It is 
now regarded less as an inviolable right then as an indefinite and minimiza- 
ble set of privileges. 


y 


_ There remains to be noted another modern ambiguity. It was formerly 

taken as clear law that the state could only be bound by its head, or by an 
agent expressly authorized by him or her ad hoc. This involved a formal 
treaty, authenticated at any rate by the agent’s seal, if not also by a ratifica- 
tion sealed by the sovereign. Trifling matters have been considered to be 
within the authority of minor agents. But in our day we have seen Norway 
legally committed to a recognition of Danish rights by the mere verbal state- 
ments of a Foreign Minister. ‘‘Exchanges of notes” have been frequently 
resorted to for the settlement of important matters, and the question im- 
peratively arises whether the ancient rule which at least secures deliberation 
and the intervention of a personage independent of politicians and party 
politics, has been exploded. Is the force of an ‘‘exchange of notes” to ef- 
fect a mere mutual statement of intention, to endure as long as it is recipro- 
cally observed, but essentially revocable in its nature? Or can a minister, 
- and what minister, commit his sovereign and country by an unknown note 
committed to the state archives? 

And what precisely is a “Government”? During the present century 
perhaps the majority of treaties and conventions-have been expressed to be 
made between “Governments,” and signed by ministers. Can the servants 
of the sovereign commit the sovereign in this way? “The Government” in 
this connection cannot mean ‘‘the Ministry” ; clearly a ministry cannot bind 


u “Danger-Signals in International Law,” 34 Yale Law Journal, 457. 
u Chung Chi Cheung v. The King, this Journat, Vol. 33 (1989), p. 376. 
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its successors. It must mean the head of the state as exercising the powers 
of the state. But if it does, why not say so? The answer is, because to 
name the head of the state would involve ratification and constitutional dif- 
ficulties. Is that a sufficient answer? 

It is perhaps easy to dismiss these considerations as hypercriticism, and to 
say that ‘‘of course” the minister who actually signs the note, the convention 
or the agreement in the name of “the Government’, will find his act honored 
by his sovereign, his colleagues and his successors in office. But really this is 
too slipshod a view to take of these important engagements. We ought to 
know what “‘the Government” is, and how, if at all, it differs from the head 
of the state. And we ought to know how far, and in what ways, a minister 
can bind the state by calling himself ‘‘the Government.” We ought to 
know what full powers he requires (if any), and from whom, and whether in 
any event his acts need to be ratified. Writers have been expending their 
energies in arguing whether, and in what circumstances, a formal treaty re- 
quires ratification; while all the time statesmen have been cutting the knot 
by quietly substituting the word “‘Government”’ for “King” or “President.” 
The ambiguity latent in the word “‘Government’”’ “—for it may mean merely 
a ministry or cabinet and not the supreme power in a state—has greatly 
assisted this questionable process. 

At all events, a protest ought to be made against the theory maintained by 
the majority of the international bench in the Greenland case, that a Foreign . 
Minister’s mere verbal statements irrevocably bind the state which employs 
him! Earl Winterton’s statements in the British House of Commons re- 

garding the Soviet were repudiated by the Prime Minister; but BUD pene they 
had been made in a conversation or in a aoe 


VI 


If we coördinate these different matters, we shall see that they all lead to 
one conclusion. The thought of statesmen and jurists has, since about the 
turn of the century, become slipshod and slovenly. Clear distinctions and 
definitions, and all insistence upon accepted law, have been avoided. We 
have tried to go “muddling through” with international relations, as though 
definite and decided rules were too good, or too bad, for international appli- 
cation. What Story, or Marshall, or Webster, or Calhoun, or even Fish and 
Cleveland would have thought of the muddy bog in which we flounder, is 
beyond conjecture—or perhaps not quite beyond. 

There may be those who will consider the writer to be presumptuously and 
with self-sufficiency impeaching the conduct of far more capable and far bet- 
ter instructed persons. Not at all! Iam only the innocent child pointing 
out that the Emperor has no clothes on. It really does appear to me, 
nevertheless, that the great scholars and leaders of the twentieth century, 

1: Cf. Raestad, “Guerre Civile et Droit International,” apud XIX Revue de Droit In- 
ternational, p. 607. 
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instead of losing themselves in the homoouston and homotouston bogs of dis- 
cussions a8 to the nature of law and the primacy of one law or another, or 
trying to make the untamable sovereignty of the nations conform to a 
standardized pattern of labor, finance and behavior, for the benefit of the 
richest, would have been better employed in maintaining the unchallenged 
validity and ascendancy of the body of accepted law which has been handed 
down from the past. 


THE EVOLUTION OF THE CONCEPT OF THE JUST WAR IN 
INTERNATIONAL LAW 


By JOACHIM VON ELBE 
Yale University Law School 


War, as a social phenomenon, has been defined as “a fight between human 
societies, in primitive conditions between savage tribes, in the civilized world 
between states.” ! Eversince history has recorded the activities of organized 
groups, war has been one of its principal topics.? Since it appears to be a 
fundamental element in their life, its explanation has been sought in the 
basic conditions of their existence.2 Thus, it is said, the law of growth and 
expansion, innate as a natural tendency in the individual being as well as in 
organized societies, compels them with irresistible force to assert their 
rights and to seek “security” 5 by combating others. War, it seems, is 
ordained by nature and is an inevitable result of competition. 

The civilization of antiquity is to be credited with serious attempts to 
overcome the natural state of war by institutionalizing it as part of religious 
and philosophical systems, and even to subject it to the rule of legal prin- 
ciples. Thucydides calls it a “most lawful act when men take vengeance 


1 Encyclopedia Britannica, 14th ed., Vol. 23, article “War,” p. 321; see also A. Johnson, 
in 15 Encyclopedia of the Social Sciences, p. 331. The term war is generally applied to 
“armed conflict between population groups conceived of as organic unities.” Dickinson, 
G. L., Causes of International War (London, 1920), p. 7. 

3 Davie, The Evolution of War (New Haven, 1929), pp. 5, 9 ff. 

3 A systematic examination of the causes of war may be found in Barnes, The Genesis of 
the World War (New York, 1927), pp. 1-33. From the vast literature dealing with this 
subject may be quoted Bakeless, The Economic Causes of Modern War (New York, 1921); 
Crosby, International War, Its Causes and Its Cure (London, 1919); Reports of the Con- 
ference on the Cause and Cure of War, 1925-1933; Eagleton, Analysis of the Problem 
of War (New York, 1987), p. 541; Rogge, Nationale Friedenspoltttk (Berlin, 1934), p. 21 ff. 

1 See the significant statement by Baron Reijiro Wakatsuki on “The Aims of Japan” 
(13 Foreign Affairs, 585): “When you know this historical background and understand this 
overflowing vitality of our race you will see the impossibility of compelling us to stay still 
within the confines of our little island home. We are destined to grow and expand overseas.” 

*‘ “Security! The term signifies more indeed than the maintenance of a people’s homeland, 
or even of their territories beyond the seas. It also means the maintenance of the world’s 
respect for them, the maintenance of their economic interests, everything, in a word, which 
goes to make up the grandeur, the life itself, of the nation.” Jules Cambon, The Per- 
manent Bases of Foreign Policy (Council on Foreign Relations, New York, 1931), p. 25. 

e Phillipson, The International Law and Custom of Ancient Greece and Rome, Vol. H 
(London, 1911), p. 167; Wegner, Geschichte des Volkerrechts (Stuttgart, 1936), p. 35: “We 
notice everywhere in the sources of Antiquity that the ancients conceived war and its 
extent as instituted by Divine command. In this conception, war is raised above the stage 
of blind passion; it has become a legal institution”; Holland, Lectures on Intemational 
Law (London, 1933), p. 244 ff.; Leist, Graeco-Italische Rechisgeschichte (Jena, 1884), p. 431; 
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upon an enemy and an aggressor.’’? Aristotle speaks of the “art of war” 
which ought to be practised ‘‘against men who, though intended by nature 
to be governed, will not submit; for war of such kind is naturally just.” 8 
The object of war must be the establishment of peace.® As to the causes of 
war, Plato finds “at the root of all wars” the necessity to enlarge our borders. 
‘The original healthy state is no longer sufficient. . . . The country which 
was enough to support the original inhabitants will be too small now.’’!° 
While Greek thought on the problem of war produced but a loosely-stated 
set of political and philosophical ideas, the Romans, in their ius belli ac pacis 
and the writings of historians and philosophers, evolved a body of rules that 
were destined deeply to influence the growth of the European concept of 
war. A distinction is made between the institution of war as an element of 
the ratio naturalis or natural world order, and individual wars.. The former 
is accepted as part of the unwritten laws of nature which men may not alter; 
recourse to arms in a given case, however, may be had only for an injury 
suffered and after the refusal of the wrongdoer to atone for it.“ Before 
hostilities are commenced, a collegium of priests, the fetials, determines 
whether the required conditions for going to war exist. The fetial procedure 
originated in the belief—common to all peoples of antiquity and even trace- 
able to modern times—that battles are decided by providential interference 
and that victory is a gift of the gods who thereby legitimatize the con- 
. quests made in war." Hence scrupulous precautions were taken to assure 
beyond doubt that a war was agreeable to the deity. A war commenced 
in accordance with the rules of the fetial proceedings was ‘‘justum,” 
which means legally correct, and at the same time “pium,” viz., sanc- 


Ballis, The Legal Position of War: Changes in its Practice and Theory from Plato to Yattel 
(The Hague, 1937), p. 19. 

7 Alcibiades, VU, 68, 1,2. Tr. by FitzGerald, A., Peace and War in Antiquity (London, 
1931), pp. 11, 75 ff. ê Politics, I, 3, 8. Tr. by FitzGerald, op. ci., pp. 29, 94. 

* Nicomachean Ethics, Book X, Ch. VI, XVII, 6; Politics, VII, 14. 

10 Republic, II, 378 b; FitzGerald, op. cit., pp. 14, 79. For further references to Greek 
authors, see Ballis, op. cH., p. 17 ff. u Leist, op. cH., p. 456 ff. 

1t Seckel, Uber Krieg und Recht in Rom (Berlin, 1915), pp. 9, 13; Leist, op. cit., p. 439. 

3 Leist, op. cit., pp. 432 ff., 485, 438, 440, 447, 452 ff.; Bender, Antikes Völkerrecht (Bonn, 
1901), p. 138. ` 

14 Writers disagree as to the true significance of the fetial procedure. While a minority 
maintains that the fetiala had to pass upon the equity or intrinsic justice of the cause (for 
instance, Miller-Jochum, Die Geschichte des Vdlkerrechts tm Altertum (Leipzig, 1848], p. 
155; Strisower, Der Krieg und die Vélkerrechtsordnung [Wien, 1919}, p. 42; Vanderpol, La 
` doctrine scolastique du Droit de guerre (Paris, 1919], p. 44; Frank, The Import of the Fetial 
Institution [Classical Philology, VII], pp. 335, 339 ff.; Ballis, op. cit, p. 30), a majority of 
writers holds that the fetial procedure was merely designed to invest a war with the char- 
acter of a formally correct action. See Phillimore, Commentaries upon International Law, 
Vol. ILI (London, 1879), p. 79; Salvioli, Le concept de la guerre juste (Paris, 1918), p. 13 ff.; 
Wegner, op. cit., p. 58; Phillipson, op. cit., pp. 180, 193, 327 ff.: “The fetials determined 
whether a war was ‘iustum’— bellum nullum nisi iustum’-~-that is whether the preliminary 
proceedings were conducted in a legal manner, whether they fulfilled the requirements of 
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tioned by religion and, consequently, could be expected to receive divine 
blessings.” l l 

It remained to Christianity to give material content to the formal concept 
of the justum bellum of the Romans. It is true, the institution of war is at 
first challenged by the early Church; its adherents boldly predict that the 
conversion of the world will lead to the establishment of perpetual peace. 
War is held to be a consequence of original sin; no Christian may, therefore, 
enlist as a soldier. However, when, after Constantine’s conversion, state 
and army ceased to be instruments of persecution against the Christian sub- 
jects of the Roman Empire, the stigma which the originally pacific spirit of 
the Church had attached to war gradually disappeared.” War, under 
certain conditions, was recognized as a necessity; the Christian concept of 
the just war furnishes rules for limiting and guarding it in accordance with 
the precepts of the new religion, 

One is bound to misapprehend the significance of that doctrine if one 
loses sight of the political and intellectual conditions under which the Chris- 
tian idea of the just war was born. Augustine is credited with having first 


the prescribed law”; Beckel, op. cii., p. 13; Buret, Le Droit ds la guerre chez les Remains 
(Paris, 1888), p. 16: “Les Fétiaux étaient juges de la justice de la guerre, mais seulement 
dans le sens formel, et non dans le sens d'équité”; Le Fur, ‘Guerre juste et juste paiz,” 26 
Rev. Gén, Dr. Int. Pub., p. 9 ff.; Kosters, Eentge geschiedkundige mededeelingen omtrent het 
begrip “justum bellum” (Amsterdam, 1930), quoted by van der Molen, Alberico Gentili (Am- 
sterdam, 1937), p. 98: “The standard for the legality of war was merely formal. The fact , 
whether the grievances and demands, declared as just by Rome, were really well founded, 
did not play a part.” Roman historians, however, extensively discuss the sufficiency or 
insufficiency of motives for war. A whole set of valid grounds for war can be gleaned from 
their writings. See Phillipson, op. cit., p. 182 ff.; Bender, op. cit., p. 15 ff.; Leist, op. ctt., p. 
442 ff.; Lecky, History of European Morals, Vol. I (New York, 1893), p. 258. Thus 
Livius (Hist., LX, 1) letas the Samnite. C. Pontius explain the reasons for going to war in the 
famous terms: “Justum est bellum quibus necessarium et pia arma quibus nulla nisi in 
armis relinquitur spes.” 

1s Cicero’s remarks with respect to bellum justum closely relate to the fetial procedure. 
In De Offictis (I, 12, 38; FitzGerald, op. cit., pp. 40, 103 ff.) he declares that “when a war 
is fought out for supremacy and alien glory is the object of war, it must still not fail to start 
from the same motives which I said a moment ago were the only righteous grounds for going 
to war.” As to those grounds, he had said (De Officiis, I, 11, 34-36; FitzGerald, op. ctt., 
pp. 43 ff., 106): “The only excuse . . . for going to war is that we may live in peace un- 
harmed. As for war, human laws touching it are drawn up in the fetial code of the Roman 
people under all guaranties of religion; and from this it may be gathered that no war is just, 
unless it is entered upon after an official demand for satisfaction has been submitted, or 
warning has been given and a formal declaration made.” 

i Wünsch, Evangelische Ethik des Politischen (Tübingen, 1936), p. 585; Erdmann, Die 
Entstehung des Kreuzzugsgedankens (Stuttgart, 1936), p. 3; Lecky, op. cit., Vol. II, p. 248; 
Salvioli, op. ct., p. 19; Wright, R. F., Medieval Internationalism (London, 1930), p. 135 ff.; 
van der Molen, op. ci., p. 95 ff.; Beaufort, La guerre comme instrument de secours ou de 
punition (La Haye, 1933), p. 3 ff.; Nys, Les origines du drott international (Haarlem, 1894), 
p. 44 ff.; Strisower, op. cit., p. 44. 

17 Ballis, op. cit., pp. 35, 37, 41; Erdmann, op. cit., p. 3 ff.; Wūnsoh, op. cit., p. 585; Lecky, 
op. cii., pp. 247 ff., 250 ff., 260; Beaufort, op. cit., p. 8 if. 
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molded it into the form of a scientific system.1® At the time he entered his 
ecclesiastic career the Christian character of the Empire was of very recent 
date and the deep impression created among the early Christians by that 
change was still unabated.1* The Empire, after its Christianization, seemed 
to represent the civtas det on earth, where state and Church are under the 
same head, thus symbolizing the political and spiritual unity of Christen- 
_ dom.?° In such a unitary system, which is essentially a system of peace, 
war takes a strictly regulated place." Theologically, the institution of war 
is explained as a means of punishment which God inflicts upon the sinful 
world; it appears as a sort of “police action taken by the Sovereign Judge to 
restore order and to lead the people back to the obedience of the law.”2 
However, wars that must be suffered because they are ordained by Provi- 
dence are to be distinguished from those which, lacking that character, are 
- to be avoided. By what criterion can it be determined that a war falls 
within the permissible ones? The answer is that a war must be “just” in 
the substantive sense of the term. Just are those “quae ulctscuntur in- 
jurtas,” i.e., which are waged to redress a wrong suffered. Thus, wars must 
always be preceded by an injury;* those waged for personal motives, like 
_ territorial aggrandizement, as practised by the Romans for many centuries, 
are “grande latrocintum.”™ The injury may consist either in the neglect of 
a state to suppress crimes committed by its subjects, or in attacks upon the 
rights of others. Consequently, the Just war, as a procedure for the repres- 
gion of wrongs, is either a punitive action or in the nature of a civil suit for 

18 In De Civitate Dei, Contra Faustum and Epistula ad Bonifacium. The relevant Latin 
texts are quoted by Beaufort, op. cit., p. 14 ff. See also Scott, The Spanish Origin of Inter- 
national Law, Pt. I, Francisco de Vitoria and His Law of Nations (Carnegie Endowment for 
International Peace, 1934), p. 183 ff.; a survey of Augustinian texts dealing with the right 
of war, given by de la Brière, in 44 Rev, Gén. Dr. Int. Pub. (1937), p. 139. 

19 Troeltech, E., Augustin, die christliche Antike und das Mittelalter (München, 1915), 

sgob 
"i Hearnshaw, Some Great Political Idealists of the Christian Era (London, 1937), p. 10 ff.: 
“The Church and the Empire were reconciled. Three centuries of dualism were brought 
to an end. A Respublica Christiana was, in theory at least, set up—a Christian State in 
which the Emperor as pontifex maximus became episcopus episcoporum,” 

11 Beaufort, op. cit., p. 28; de la Brière, loc. ctt., p. 144. 

n Combés, La doctrine politique de Saint Augustin (Paris, 1927), p. 269 ff.; Beaufort, op. 
cii., p. 20: ‘‘ There exists no uncertainty any more; war in itself is not contrary to the Chris- 
tian concept of life”; Fuchs, Augustin und der antike Friedensgedanke (Berlin, 1926), p. 16; 
Bernheim, Mittelalterliche Zettanschauungen, Vol. I (Tübingen, 1918), p. 29 ff.; Ter Meulen, 
Der Gedanke der internationalen Organisation, Vol. I (Haag, 1917), p. 35; Mausbach, Die 
Ethik des hl. Augustin, Vol. I (Freiburg, 1909), pp. 313, 387, 426 ff. 

23 Beaufort, op. cit., p. 21 ff.: “It is the crime of others which constitutes the justifying 
reason for war... this central and predominant idea that war can be justified only by the 
injustice of another”; Erdmann, op. cit., p. 5 ff.: “Thus, Augustine was the originator of 
the idea of the war guilt which he introduced into history and which through him became 
the decisive element in the European concept of war”; Regout, La doctrine de la guerre juste 
de Saint Augustin à nos jours (Paris, 1934), p. 42. 

34 Strisower, op. cit., p. 44, n. 14; Scott, op. ctt., p. 181; Beaufort, op. ctt., p. 23 ff. 
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damages.*> Punishment and measure of damages are determined by the 
purpose of the just war; its aim is not primarily victory, but the establish- 
ment of peace, viz., a state of “tranquillitas ordinis” or ordered harmony 
where all things have their allotted place. Thus, the concept of the just 
peace is from the outset closely associated with the idea of the just war.?7 
No specific rules, however, are as yet laid down with respect to the content 
of the peace; it must, in general, restore the injured rights and lead to a well- 
ordered concord among men. 

The scholastic doctrine of the just war as expounded by the greatest 
moralist of the Middle Ages, Thomas Aquinas,’ is built upon the principles of 
Augustine whose teachings are reduced to three fundamental rules: A war, 
in order to be just, must (1) be waged under the authority of a prince as the 
responsible leader of a nation, not by a private individual; the latter may 
apply to a tribunal for the defense of his rights.2° (2) It must have a just 
cause, and (3) the belligerents must be animated by the right intention, 
namely, to advance the good or to avoid the evil.*° While to Augustine the 
injury itself provides the just cause for war, Thomas Aquinas demands some 
fault on the part of the wrongdoer: his culpability which deserves punish- 
ment is the justifying reason for going to war. The just war is primarily 
in the nature of a punitive action against the wrongdoer for his subjective 
guilt rather than his objectively wrongful act. Again, its aim must be 
peace in the Augustinian sense of the term, viz., the maintenance of justice 
in the interest of the common good.™ 

The chief contribution of the numerous scholastics and canonists who, 


16 A just war is wont to be described as one that avenges wrongs, when a nation or a state 
has to be punished for refusing to make amends for the wrongs inflicted by its subjects, or 
to restore what has been seized unjustly.” See Scott, op. ch., p. 192; Regout, op. ch., p. 43; 
van der Molen, op. cit., p. 97; Beaufort, op. ci., pp. 20, 29. 

238 Pax omnium rerum tranquillitatis ordinis. Ordo est parium dispariumque rerum, 
sua cuique loca tribuens, dispositio.” De Civitate Det, XIX, 13; Scott, op. ci., pp. 185 ff., 
189, 193 (Ep. ad Bonif.): “We do not seek peace in order to be at war, but we go to war that 
we may have peace”; Regout, op. ctt., p. 40; Beaufort, op. cit., p. 28; de la Brière, “ Les 
Gapes de la tradition théologique concernant le droit de juste guerre,” loc. ci., p. 141 ff. 

17 de la Brière, “Les droits de la juste victoire selon la tradition des théologiens catholiques,” 
32 Rev. Gén. Dr. Int. Pub. (1925), pp. 366 ff., 375, 382; Le Fur, “Guerre juste et juste patz,” 
loc. cit., p. 349 ff.; Regout, op. ctt., p. 40 ff.; Beaufort, op. cit., p. 18. 

18 Summa theologica. Secunda Secundae, Quaestio XL. French translation of the relevant 
passages by Vanderpol, op. cit., p. 308 ff.; see also Scott, op. ch., p. 188 ff.; van der Molen, 
op. cit., p. 101 ff. 

33 Scott, op. cit., p. 192; Regout, op. cit., p. 81; Nys, Le Drott international, Vol. I (Paris, 
1912), p. 227 ff.; Beaufort, op. cit., p. 56 ff.; Vanderpol, op. cit., p. 309 ff. 

30 Scott, op. cit., p. 192; Schilling, Die christlichen Soziallehren (Köln, 1926), p. 180; van 
der Molen, op. ci., p. 102. 

a “Ut sel. ili qui impugnantur propter aliquam culpam impugnationem mereantur.” 
Regout, op. cit., pp. 81, 83 f., 91 ff., 141; Scott, op. cù., p. 192; Beaufort, op. cit., p. 62; 
Vanderpol, op. cit., p. 251; de la Brière, loc. cit., Vol. 44, p. 148. 

32 Regout, op. cit., pp. 83 ff., 92 ff. 2 Regout, op. cit., p. 84; Scott, op. cit., p. 193. 
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after Aquinas, further elaborated the doctrine of the just war consists in 
detailed distinctions and subdivisions with regard to the just cause.” On 
the whole, their teachings are closely in line with the principles laid down by 
the great Fathers of the Church, especially in their emphasis that the purpose 
of a war and one of the principal conditions of its pee is the restoration of 
the status of peace,” 

The idea of the Respublica Christiana had ceased to be effective as a 
political reality when most of the scholastic treatises on the war problem 
were written. The general trend of medieval society was towards the- 
disintegration of unity and the establishment of independent political entities 
rather than the development of a unitary system.“ The anarchical situa- 
tion which the breaking-up of the Christian world into sovereign states had 
created became particularly serious in Italy where the disappearance of the 
imperial authority had given rise to the coming into existence of innumerable 
small communities that were torn asunder by internecine strife and were in 
continual conflict with each other.*” To limit their interminable wars, a 
new principle for the regulation of their mutual relations had to be found. 
“When the Emperor was no longer recognized as superior, his place was 
taken by the Law.’** The tus commune of the Empire continued to exer- 
cise a “‘supra-national power” for the maintenance of justice and peace in 
the world. The limitation and regulation of wars between the members 
of the Empire thus becomes a matter of positive law; it is treated by 


% Regout, op. cit., pp. 94 f., 142; Vanderpol, op. ci., passim; Nys, Les origines du droit 
international (1894), p. 105 ff.; Strisower, op. cit., p. 45; Beaufort, op. cit., p. 63 ff.; Finke, 
Der Gedanke des heiligen und gerechten Krieges, p. 18 ff. 

3 The Reformation did not alter the fundamental idea that war must have a just cause if 
it is to be in harmony with the Christian faith. See Troeltsch, E., Die Soziallehren der 
christlichen Kirchen und Gruppen (Tübingen, 1912), pp. 549, 563 ff. ; Ballis, op. cit., p. 66 ff. 
To Luther, war is a necessary element of the world order; it is a consequence of original sin. 
The prince, however, is in duty bound to limit its occurrence. See Maine, International 
Law (New York, 1888), p. 209. War is justified only if it is necessary to protect the peace 
and well-being of the subjects against external attacks. Wars of aggression are unjust. 
Troeltsch, op. cit., p. 663. The Augsburg Confession of 1530, Art. XVI, expressly recog- 
nizes the right of the Christian ruler to wage “just wars” (rechte Kriege), without, however, 
defining the term. As to the Calvinist conception of war, see Wünsch, op. cù., p. 587, and 
Troeltsch, op. ctt., p. 725 ff. 

van Vollenhoven, The Law of Peace (London, 1936), p. 6 ff.; Carlyle, History of Mediæ- 
val Political Theory, Vol. VI (New York, 1922), pp. 111, 127; von Eicken, Geschichte und 
System der Mittelalterlichen Weltanschauungen (Stuttgart, 1887), pp. 213, 216, 222, 235, 279, 
302. aT Carlyle, op. cù., pp. 11, 123. 

3 Woolf, C. N. S., Bartolus of Sassoferrato, His Position in the History of Medieval 
Political Thought (Cambridge, 1913), pp. 198, 201, 208 ff.; see also Nys, Le Drott interna-. 
tional, Vol. I (1912), p. 220: “. . . ’ancienne idée de l'unité romaine ne disparatt point; 
elle est invoquée pour justifier une théorie nouvelle: celle de ’empire du droit romain 
dans les relations internationales’; Oppenheim-Lauterpacht, International Law (5th 
ed.), Vol. I, p. 73; Verdross, Völkerrechi (Berlin, 1987), p. 6; van Vollenhoven, op. cit., pp. 
35 ff., 82. 
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secular lawyers of the Middle Ages in the familiar terms of the Corpus 
Turts.3* 

Among the first to deal with war in that fashion is the great Italian 
Postglossator, Bartolus (1314-1357). The principal question as to whether 
the independent communities within the Roman Empire may engage 
among each other in so-called public wars, viz., those regularly waged be- 
tween the Romans and a foreign people or between the Emperor and his 
rebellious subjects and which confer upon the belligerents the specific rights 
of captivitatis ef postliminit, is answered in the affrmative.“° No mention is 
made of a justifying reason.“ The just cause appears, however, in connec- 
tion with reprisals, which Bartolus treats as identical with war. This rem- 
edy, although originally designed as a means for settling private claims, was 
frequently resorted to by independent princes and communities to vindicate 
their injured rights after the paramount power of the Emperor had de facto 
vanished. The legality of reprisals“ is conditioned upon two require- 
ments: the authority of a superior and a just cause, the latter being given if 

“dominus, gens, vel populus requisitus justitiam facere neglexit.” Since 


3 Woolf, op. cit., pp. 202, 207: “. . . the medieval Italian lawyer, who lived in conditions 
where Roman law was actually a common law above the conflicting statutes of the Italian 
cities, naturally went to that common law for rules to guide international relations... 
seeing that the superiority of the Emperor was de facto gone, he did actually turn to the 
Law Books and the Canons in order to find rules which might regulate the relations of the 
cities”; van Vollenhoven, op. cùi., pp. 35 ff., 56. . 

10 Commentary on Digestum Novum, Pt. II (ad lib. XLIX Dig. [Båle ed., 1589, Vol. VIJ), 
De captivis ei postliminis reverstts, L. XXIV: “Bellum indicitur inter civitatem et civitatem, 
et in eo locum habeat ius postliminii.”. See also Woolf, op. cù., p. 199 ff. 

41 A passage in Commentary on Cader, Pt. I (Bale ed., Vol. VII, p. 84), where Bartolus de- 
clares it a “bona lex” that the Church makes war upon the Saracens ‘‘quia detinent terram 
nostrem” and upon the Turks “quia non possumus aliter ire ad Saracenos,” has been inter- 
preted as showing that Bartolus felt the need for a legal ground of war. See Woolf, op. cit., 
p. 202, n. 3. The passage, however, refers expressly to the Church, which does not wage 
public wars in the legal sense of the term. 

4 Tractatus Represaliarum (Bale ed., Vol. X), p. 331: “Concedere represalias est indicere 
bellum.” See also Woolf, op. cit., p. 204; Spiegel, “Origin and Development of Denial of 
Justice,” this JOURNAL, Vol. 32 (1938), p. 70; Vanderpol, op. cit., p. 73 ff.; Verdross, op. cit 
p. 7. 
a ‘“Represaliarum materia nec frequens nec quotidiana erat tempore quo in statu debito 
Romanum vigebat Imperium . . , Postea vero peccata nostra meruerunt quod Romanum 
Imperium prostratum jaceret per multa tempora, et reges et principes ac etiam civitates, 
maxime in Italia, saltem de facto in temporalibus dominum non agnoscerent, propter quod 
de injustitiis ad superiorem non potest haberi regressus, coeperunt represalias frequentari 
.. -” Bartolus, Tractatus Represaliarum (Bale ed., Vol. X), p. 327. 

“ Bartolus clearly distinguishes between the permissibility of reprisals “de foro conscien- 
tiae” and “de foro civil.” Ibid. He quotes Augustine’s definition of the just war as su- 
thority for the moral! justification of reprisals: “non licet in foro conscientiae facere id quod 
repugnat naturali rationi; in contrariam quod sint licitae, videtur auctoritas Augustini in 
libro Quaestionum: Justa bella solent definiri quae ulcisountur iniurias.” 

& Bartolus, op. ctt., p. 827; Woolf, op. ctt., p. 205. ** Bartolus, op. cit., p. 327. 
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a superior judge above the individual communities is wanting, each has to 
decide for itself whether a legitimate cause for resorting to war or reprisals 
exists.‘7 

The Treatise on War, Reprisals and Duels, by Johannes de Legnano, 
contemporary and compatriot of the great Postglossator, represents the first 
attempt to deal with the law of war, or, generally, with the legality of the 
use of force in civil as well as public matters, as a separate whole. Though 
identical in approach with Bartolus’ treatment, it sharply contrasts with the 
latter’s clear distinction between the legal and ethical aspects of the problem 
by that peculiar blending of theology, ethics and the Code of Justinian 
which was to become the main characteristic of the medieval concept of the 
right of war." Legnano, like Bartolus, treats war (1) as an institution of - 
the general law of the Empire; (2) in connection with reprisals as an ex- 
traordinary remedy. War originally rests upon Divine law; for its end is 
peace and tranquillity, and everything that tends to the good proceeds 
positively from God." In fact, war is a natural element of the creation; it 
is a remedy or medicament by which diseases of the world are exterminated.™ 
This salutary effect, however, is attributable only to“‘lawful” wars, viz., 
those instituted by the law, which allows no wars unless they are declared 
by an authority which has no superior; for otherwise, redress may be had 
through appeal to the latter.* The Pope, being the “only Lord of the 
Earth” may wage war against the infidels, since he has jurisdiction to 
‘punish them for sins against the law of nature, and may recover the Holy 
Land;* the Emperor, who is independent in secular matters, conducts 
“public wars” as defined by the Roman law against peoples outside the 
Empire, against the Kings of France, Spain and England, and against rebel- 
lious Italian cities; not, however, against the Pope, who is the Emperor’s 
superior.* ‘Thus, the standard for the legality of a war within the realm of 


47 Bartolus, op. cii., p. 828: ‘quis debeat requirere dominum, populum, seu gentem ut 
faciat justitiam? Respondeo, potestas eius qui concedet represalias, succedit in loco superi- 
oris deficientis.” 

48 Tractatus de Bello, de Represalits et de Duello (1360), edited by Sir Erskine Holland, in 
The Classics of International Law, edited by James Brown Scott, No. 8, Oxford, 1917 
(Latin text and English translation). 49 Holland, loc. ci., p. XXXII. 

6 Holland, loc. cit., p. IX; Nys, Le Droit international, Vol. I, p. 227 F. 

5! Legnano, op. cit., pp. 86, 228: “Bella iure divino inducta originaliter.” - 

48 Legnano, op. cH., pp. 218, 224, 225, 227: “Sometimes the disease has advanced so far 
that a poisonous medicament is needed, extirpating the matter of disease entirely and such 
medicament is war to eradicate and exterminate the bad . . . God, as the most high doctor 
` and preserver of the Universe, ordains wars in order that offense may be rooted out... 
God is the governor of the world, and the doctor who eradicates its vices, for the sake of the 
salvation and conservation of the world.” 

& If, however, the superior should act unlawfully, resistance may be offered. anes 
p. 289. H Legnano, op. cH., p. 231 ff. 

= Legnano, op. cit., p. 233. See also Bartolus, Tractatus Represaliarum, p. 331: “Bellum 
justum non potest indicere nisi ile qui superiorem non habet.” 5 Legnano, op. cit., p. 234. 
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the Roman law is merely formal; it depends upon the authority that de- 
clares it, not the underlying cause. A just cause, however, is required to 
legalize the recourse to force among those princes and peoples “who do not 
recognise a superior in fact.”*? Again, the institution of reprisals furnishes 
the legal rules for wars among the independent communities.§* Since it is 
a sort of self-help, it is lawful “to take arms in defense of one’s own body.’’®® 

The concept of reprisals had furnished the early jurists with rules govern- 
ing the use of force among the “communitates superiores non recognoscentes”’ ;69 
their fundamental] idea of subjecting the exercise of the right of war to the 
requirement of a just cause remained operative even after the latter had 
attained the status of full sovereignty. Belli’s Treatise on Mthiary Matters 
and Warfare ® which was written at a time when the Emperor’s Supremacy 
had long ceased to exist in reality, demonstrates the close correlation between 
the legal position of war in a world of sovereign states and the early thesis 
that force, if employed as a protective means in the absence of a superior 
authority, muse serve a just cause, namely, the defense or restoration of 
injured rights. It is true, “nature teaches us to oppose force with force, 
and arms with arms”; thus, “every ruler who is fully independent” may 
declare war.“ However, “all good men agree that wars are to be under- 
taken only for reasons that are at once serious and cogent and just.” For 
“in war there is no other objective than peace, and there is no peace apart 
from justice.”* A war is just that is undertaken for the defense or the en- 


+7 Legnano, op. cit., p. 234. 

5t Legnano, op. ci., p. 807 ff.: “When the Empire began gradually to be exhausted, so 
that now there are some who in fact recognize no superior and by them justice is neglected, 
the need arose for a subsidiary remedy when the ordinary remedies fail . . . it has been 
necessary to resort to this device of a declaration of war lest justice should perish.” This 
“extraordinary remedy” which originates in the law of nations is a form of “lawful war.” 
Ibid. See also Bartolus, op. ci., p. 327. It may not be used for “slight cause.” 
Legnano, op. cH., p. 328. 

53 Legnano, op. cit., p. 308 ff.: “. . . it is the right, granted on the ground of necessity, 
to take the law into one’s own hand.” 

s de la Brière, “Évolution de la doctrine et de la pratique en matière des représailles,” 22 
Rec. des Cours de l Acad. de Droit Int. (1928, IL), p. 256; Kappus, Der vélkerrechiliche Kriegs- 
begriff (Breslau, 1936), p. 11 ff.; Bulmering, “‘Staatenstrettighketien,”’ in Handbuch des Völker- 
rechis, Vol. IV (Hamburg, 1889), pp. 72 ff., 80; in particular with respect to the connection 
between war and reprisals in early theory, see Spiegel, loc. ctt., pp. 75, 78. 

$1 Casulli, La sovranità degli stats e la Società delle Nazioni (Rome, 1934), p. 5. 

© De Re. Militari et Bello Tractatus (1536), in The Classica of International Law, No. 18, 
Oxford, 1936. Introduction by Arigo Cavaglieri and English translation by Herbert ©. 
Nutting (Vol. II of the edition). & Belli, op. cti., p. 61. 

4 Belli, op. ct., pp. 6 ff., 10; see also Cavaglieri’s introduction (Vol. H, p. 14a). 
Belli refers to “Innocent and Panormitanus who find illustrations in the case of the Pope and 
Emperor, and the Kings of Spain and France; and there is added a supplementary note 
assigning this same right to the Duke of Milan, since in his position the last named fills the 
room of supreme ruler, and has full powers like the Emperor.” & Belli, op. ctt., p. 59. 

‘t Tbid.; see also p. 279: “peace is nothing else than duly established concord.” 
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forcement of one’s rights;*’ even if declared on just grounds, a war may be- 
come unlawful if it is subsequently waged in a spirit of vengeance or for 
immoderate gains.** A foreshadowing of a modern attempt at defining the 
legal consequences of an unlawful war may be seen in the author’s suggestion 
that things, cities or others, which are captured in an unjust war “do not 
become the property of the captors, but must be restored.’’® 

~ A climax in the evolution of the medieval doctrine of the just war is 
reached by Franciscus de Victoria, whose teachings on the international law 
of war 7° combine a comprehensive exposition of the achievements of the 
past millennium with a clear foresight into its future problems.” He under- 
took to examine the right of war for the practical purpose of protecting the 
“Indians recently discovered” against the cruel treatment inflicted upon 
them by his Spanish fellow-countrymen; he was furthermore actuated by 
the desire to denounce as vain pretexts the various “just causes” for which 
‘Charles V pursued his policy of conquest and oppression throughout the 
world. Being a Spaniard, t.e., the subject of a country where the claim of 
the Emperor to world supremacy had always met with strong opposition,” 
he makes the sovereign state the central point of his legal system. Hach 
state, viz., a community “which is complete in itself,” ? has the right to de- 
clare war; it is an essential element of its sovereignty.“ It may, however, 
be exercised only in cases where an adequate cause justifies forcible actions 
with their accompanying horrors and devastations. The answer as to what 
' constitutes such cause is first stated in negative terms: Neither the difference 
of religion, nor the expansion of empire or the promotion of the personal 
glory of the ruler may justify resort to war.™ The positive concept adopts 
Augustinian ideas. ‘‘There is a single and only cause for commencing a 
war, namely, a wrong received.” The definition refers to moral culpability 


8’ Belli, op. cit., pp. 8, 61, 78. ‘s Thid., p. 60. “Ibid, 

“1e De Indis et de Ture Belli Relecttones (1532), edited by E. Nys, in The Classics of Inter- 
national Law, Washington, 1917. Latin text and English translation; further, Scott, The 
‘Spanish Origin of International Law, Part I, Francisco de Vitoria and His Law of Nations 
(Carnegie Endowment for International Peace, 1934); idem, The Catholic Conception of 
International Law (Washington, 1934). 

™ Wegner, op. cit., p. 139; Hentschel, “Franciscus de Victoria und seine Stellung sum 
Völkerrecht,” 17 Zeitschr. f. öffentliches Recht, p. 388; de la Brière, in 44 Rev. Gén. Dr. Int. Pub., 
p. 149; Scheuner, in XXII Zeitschr. f. Völkerrecht (1988), p. 453 ff.; Nys (ed.), Victoria, De 
Iure Belli, p. 95. 

7 Westlake, Introduction to Ayala, De Iure et Officiis Belli, in The Classics of Inter- 
national Law, Vol. I, p. XI; van der Molen, op. cii., pp. 6 f., 107. l 

n Victoria, op. ci., p. 169: “A perfect State or community . . . is one which is complete 
in iteelf, that is, which is not a part of another community, but has its own laws, and its own 
council and ita own magistrates.” 

4 bid.: “. . . kings who are subordinate to the Emperor can make war on one another 
without waiting for the Emperor’s authorization, for . . . a State ought to be self-sufficient, 
‘and this it would not be, if it had not the faculty in question.” See also de la Brière, loc. 
cit., p. 149 ff. ; % Victoria, op. ctt., p. 170. 

% Tbid.; see also von der Heydte, “ Franciscus de Victoria und sein Völkerrecht,” 13 Zettschr. 
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as well as legal responsibility ;”’ its practical application requires a system of 
law under which right and wrong may be distinguished, and a judgment as 
basis for the warlike action. The standards for evaluating the conduct of 
states are furnished by natural law, which medieval doctrine considered as 
above the states.7* Thus, an injury to its honor entitles the state to punish 
the wrongdoer.”? In the absence of a superior authority, each prince is 
plaintiff, prosecutor and judge at once. “It is essential for a just war that 
an exceedingly careful examination be made of the justice and causes of the 
war and that the reasons of those who on grounds of equity oppose it be 
listened to.”& As the prince is liable to make mistakes, war “ought not be 
made on the sole judgment of the King, nor, indeed, on the judgment of a 
few, but on that of many, and they wise and upright men.”® Such pro- 
cedure, however, does not exclude the possibility that both sides may be- 
lieve in the justice of their respective causes. Can a war be just on both 
sides? The answer to this crucial question distinguishes between ‘‘true”’ 
or objective justice and subjective innocence. The case in which both 
parties have an objectively just cause “clearly cannot occur, for if the right 
and justice of each side be certain, it is unlawful to fight against it, either in 
offense or in defense.” 9 However, “invincible ignorance” on the part of 
those who wage objectively unjust wars in good faith is “a complete ex- 
cuse.”* The prince engaged in a just war is entitled, after victory, to de- 
J. öffentliches Recht, p. 264 ff.; Scott, The Catholio Conception of International Law, p. 38; 
idem, The Spanish Origin of International Law, p. 227; Nya (ed.), loc. cit., p. 87; van der 
Molen, op. cit., p. 109; de la Brière, loc. cù., p. 151. 7! de la Brière, thid. 

tt Gierke, Political Theories of the Middle Ages, tr. by Maitland (Cambridge, 1900), p- 
75 ff.; von der Heydte, loc. cit., p. 248 ff.; Scott, The Catholic Conception of International 
Law, p. 491; Hentschel, loc. cit., p. 371. 

79 Victoria, op. cù., p. 173: “. . . among the things which a prince is bound to defend and 
preserve for his State are its honor and authority.” 

to Ibid., p. 175: “. . . princes are judges in their own cases, inasmuch as they have no 
superior”; p. 171: “. . . if there were any competent judge over the two belligerents, he 
would have to condemn the unjust aggressors and authora of wrong .. . But a prince 
who is carrying on & just war is as it were his own judge in matters touching the war. . .”’; 
and see Scott, The Spanish Origin of International Law, p. 210 ff.; von der Heydte, loc. ct., 
p. 262; Beaufort, op. cit., p. 123. s“ Victoria, op. cit., p. 173. n Ibid., p. 174. 

& Ibid., p. 177; Ballis, op. cit, p. 86. Suarez, the other great founder of the Spanish 
school of international law, calls “entirely absurd” the assumption that war may be just on 
both sides; for “two rights contrary to each other cannot both be just.” See Scott, The 
Catholic Conception of International Law, p. 449; Barcia Trelles, “Francisco Suarez, Les 
Théologiens espagnols du XVI" siècle,” 43 Rec. des Cours de l'Acad. de Droit Int., p. 293 f; 
Ballis, op. cii., p. 92. : 

s Victoria, op. cit., p. 177: “*. . . it may be that on the side where true justice is the war 
is just of itself while on the other side the war is just in the sense of being excused from sin 
by reason of good faith, because invincible ignorance is a complete excuse”; p. 186: ‘. . . 
princes . . . who in reality have no just cause of war, may nevertheless be waging war in 
good faith, with such good faith, I say, as to free them from fault; as, for instance, if the war ` 
is made after a careful examination and in accordance with the opinion of learned and up- 
right men.” See also von der Heydte, loc. cit., p. 265; de la Brière, 44 Rev. Gén. Dr. Int. 
Pub., p. 152; van der Molen, op. cit., p. 118; Regout, op. cH., p. 267. 
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mand damages, restoration and guaranties, and to inflict punishment which, 
however, may ‘‘not exceed degree and nature of the offense.” What goes 
beyond those limits is unjust. 

According to Ayala, another of the Spanish writers whom Grotius mentions 
among his chief predecessors, the justice of the cause, though still considered 
as a necessary prerequisite for going to war in accordance with the prevailing 
doctrine,™ has no legal effect whatever upon the conduct of the war; it 
relates to politics and equity rather than tolaw.8’ “Nothing more is needed, 
then, so far as concerns the legal effects which are produced and the bringing 
into operation of the laws of war, than that the war should be waged by 
parties who are within the definition of ‘enemies’®* and who have the right 
to wage war.’’®® Such wars that are begun and prosecuted in s regular 
manner are lawful in the Roman sense of the term ® and, therefore, just on 
both sides. | : 

While Victoria and Ayala acknowledge an objective justice only on one 
side, though they admit that, either subjectively or with respect to its formal 
regularity, a war may be just on both sides, Gentilis thinks it possible that 
even objectively both belligerents may have a just cause. A war “may be 
just on one side, but on the other is still more just.” It is true, there exists 
that “purest and truest form of justice which cannot conceive of both parties 


® de la Brière, loc. ci., Vol. XXXII, p. 373 ff.; Scott, Spanish Origin of International Law, 
p. 210 ff.; Victoria, op. ctt., p. 184 ff. See also p. 187: . . . the victor ought not to make 
seizures or exactions in temporal matters beyond the limits of just satisfaction, seeing that 
anything beyond these limits could only be justified as a punishment, such as could not be 
visited on the innocent.” 

% De Iure et Offictts Bellicts et Disciplina Militari Iibri III (1582), in The Classica of 
International Law, ed. by Westlake, Latin text and English translation. Washington, 
1912. See Chapter II: On the just war and just causes of war, such causes are principally 
the defense of one’s own self and of one’s friends and allies, the recovery of what has been 
unjustly taken away by violence and the vindication of injuries received. 

87 Ayala, op. chi., p. 22: “. . . our remarks so far about the just causes of war deal rather 
with considerations of fairness and goodness and propriety, and not with the character of the 
legal regult which is produced.” Westlake, in his introduction to Ayala’s treatise, op. cst., 
Vol. I, p. VO, remarks with regard to this sudden flash of the light of legal thought in the 
otherwise impenetrable darkness of scholastic concepts: “Here then at last Ayala is alive 
to the difference between the provinces of the legist and the moralist in what concerns war.” 

4 T.e., not rebels, pirates, brigands. a Ayala, op. cù., p. 23. 

°° Supra, note 14; see also Westlake, loc. ctt., p. VIL 

*1 Ayala, op. cit., p. 22; he immediately adds, however, that “‘if it be just cause of war that 
is adverted to . . . one and the same cause cannot be just for this side and that.” Ibid. 

% De Iure Belli Libri Tres (Hansu, 1593), in The Classics of International Law, Oxford, 
1933. Latin text and English translation. Introduction by Coleman Phillipson. Vol. 
I, pp. 31, 82; van der Molen, op. cit., p. 119; Westlake, Chapters on the Principles of 
International Law (Cambridge, 1894), p. 35. The term “just” is used by Gentilis in his 
definition of war. ‘War is a just and public contest of arms.” De Iure Belli, p. 12. As 
Phillipson (Introduction, Vol. H, p. 38a) points out, the word “just” here signifies “not a 
question-begging epithet in regard to the justice of the cause,” but rather a distinction of 
“warfare that is regular (4.e., begun and prosecuted according to the rules by the sovereign 
authority) from the acta of marauders, pirates, ete., and insurgents.” 
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to a dispute being in the right.” But ‘owing to the weakness of our 
human nature” we are ‘for the most part unacquainted with that truth”; 
and “from man’s standpoint” it is “the nature of wars for both sides to 
maintain that they are supporting a just cause. In general, it may be true 
in nearly every kind of dispute that neither of the two disputants is un- 
just.” If it is doubtful on which side justice is, and if each side aims at 
justice, neither can be called unjust. In fact, both belligerents are in the 
position of parties to a lawsuit ‘who contend in the litigation of the Forum 
justly, that is to say, on a plausible ground, either as defendants or plain- 
tiffs”; if they lose their case “they are not judged guilty of injustice.” ” 
Consequently, the rights of war are granted to both contestants “just as in 
the contests of the Forum the law is impartial towards each litigant.” The 
result of a war is no standard for a judgment as to the respective merits of 
the case; it is by no means certain that the just cause will win. “If the un- 
just man gain the victory, neither in a contention in arms nor in the strife 
carried on in the garb of peace is there any help for it.”9 There may be 
consolation in the thought that no sin is without retribution; but a war 
offers no such certainty. The victors power to punish and destroy the 
vanquished is, however, limited by the concept of the just peace. The 
victor may not exact war indemnity and tributes or demand territorial 
cessions to such an extent as to endanger the establishment of a lasting 
peace. “That victor will be unjust who offers a peace which is no peace.” 

Gentilis differs from his predecessors by a keen sense of realism which 
derives inspiration from human nature and concrete facts rather than 
abstract principles and metaphysical assumptions; he is the first to draw a 
clear line of demarcation between the legal aspects of the war problem on the 
one hand, theology and ethics on the other.” This approach reflects the 


s De Ture Bells, p. 31. 4 Thid, 

% The comparison of war to legal proceedings for the assertion of even doubtful rights 
has its theological counterpart in the so-called Probabilist Theory of the Spanish theologians 
Molina (1686-1600) and Gregorius de Valentia (1551-1603), who maintain that a prince 
may justly go to war if, according to his probable opinion, though not realiter, the right is 
on his side. See Valentia, Commentaria Theologica, quoted by Regout, op. cit., at p. 
248, n.2:“. . . ille etiam qui re vera non haberet causam justam pugnaret juste per accidens 
propter opinionem probabilem. Sicut is etiam per accidens contendit juste in judicio, qui 
sequitur opinionem probabilem, quamvis falsam.” See further, van der Molen, op. ctt., 
p. 119; Ballis, op. cit., p. 129; Barcia Trelles, loc. cit., p. 285; Vanderpol, op. cit, p. 254 f. 

” De Iure Belli, Vol. I, p. 33: “Although it may sometimes happen . . . that injustice ` 
is clearly evident on one of the two sides, nevertheless this ought not to affect the general 
principles and prevent the laws of war from applying to both parties.” 37 Ibid. 

8 De Iure Belli, Vol. II, Bk. II, Chs. IV-VI, XUI, p. 353. Gentilis quotes here from 
Augustine: “by punishing past offenses we glut our anger; by being compassionate we en- 
sure the future.” See also Phillipson, in XII Jour. Comp. Leg. (1911), p. 76. 

° Phillipson, Introduction, lec. ct., Vol. IT, pp. 18a, 38a; idem, in XII Jour. Comp. Leg. 
(1911), pp. 70, 80; van der Molen, op. cit., pp. 210, 240 ff.; Ballis, op. ctt., p. 94; Holland, 
Studies in International Law (Oxford, 1898), p. 58; Holdsworth, A History of English Law 
(2d ed.), Vol. V, p. 58. 
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larger movement of the sixteenth century “which witnessed a transforma- 
tion of society . . . , the decline of theocracy, and the rise of the modern 
state.’’°° International law is dissociated from the Roman tius civile and 
becomes a law regulating the mutual intercourse between sovereign states; 
its application is entrusted to the individual prince who is judge in his own 
case and from whose decisions there is no appeal.’" It is true, the prince is 
still considered as bound to examine the justice of his cause before he engages 
in war;!% but whatever the result of his décision may be, it never affects the 
legality of his action, since war is nothing more than a procedural device that 
may be resorted to even for the redress of a probable wrong without exposing 
either party to the blame of injustice.’™ 

The demise of the concept of the just war to which the idea of the bellum 
justum ex utraque parte seemed to lead was averted by Grotius who made of it 
an issue of modern international law. Grotius had witnessed the catastro- 
phic lawlessness of the Wars of Religion. “Throughout the Christian 
world,” he said, “I observed a lack of restraint in relation to war, such as 
even barbarous races should be ashamed of; I observed that men rush to 
arms for slight causes, or no causes at all.’ His problem was to find a 
law according to which righteous wars could be distinguished from un- 
righteous ;!% the solution was afforded by the traditional doctrine of the just 
war which Grotius adopts more or less unchanged from his predecessors.!™ 
Thus, in the manner of the “theologians” and “doctors” he inquires into 
the justifiableness of war. Just causes are primarily defense, recovery of 


100 Phillipson, Introduction, loc. cit., Vol. II, p. 25a; van Vollenhoven, op. cùi., p. 67. 

1 Phillipson, loe. cit., p. 26a ff.; van der Molen, op. cit., pp. 114 ff., 240 ff. As to the 
influence of Bodin’s concept of sovereignty on Gentilis, see van der Molen, op. eit., p. 226 ff. 

102 The main body of Book I of De Iure Belli is devoted to an examination of the causes of 
war, which Gentilis divides into Divine, natural and human causes. Thus, the command 
of God legitimatizes a war under Divine law; self-defense is an instinct implanted in all 
living beings and, therefore, a “natural” reason for taking up arms, like utility and honor. 
Human causes for war appear when an offended state proceeds to exact reparation for 
violated positive rights. See van der. Molen, op. cù., pp. 126, 129. 

108 Regout, op. cit., pp. 249 n. 2,-278; van der Molen, op. cù., p. 120: “As long as it is 
accepted as self-evident, that the sovereign (state) may take the law into his own hand, 
either to avenge a real or a supposed wrong or to assert real or supposed rights, the door is 
opened wide to the grossest wrong, in spite of the finest theories,” . 

14 De Iure Belli ac Pacis, in The Classics of International Law, Oxford, 1925, Vol. 
O. Translation. Prolegomena 28, p. 20. See also van Vollenhoven, op. cit., p. 70; 
Walker, History of the Law of Nations (Cambridge, 1899), p. 284; Wright, Medieval Inter- 
nationalism (London, 1930), p. 16. 1% Hearnshaw, op. cit, p. 87. 

1% Regout, op. cii, p. 276; Beaufort, op. ci., p. 176; Nys, Les origines du droit interna- 
tional, p. 95 ff.; Phillipson, Introduction, loc. ekt., Vol. H, p. 10a, n. 18. When reading 
Grotius after a study of his predecessors one cannot but agree with Walker, who states: 
“ Again and again the reader of the pages of Grotius, who shall have made the acquaintance 
of the lights of moral and legal learning of the sixteenth century, will catch the echo of their 
opinions and their very phrases.” Op. cü., p. 833. _ 
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property, and punishment;!°’ unjust causes, among others, are the desire for 
richer land, the desire for freedom on the part of a state in political sub- 
jection, or the wish to rule others against their will on the pretext that it is 
for their good.‘°? Generally speaking, war is a procedure for the assertion of 
rights. “It is evident that the sources from which wars arise are as numer- 
ous as those from which lawsuits spring; for where judicial settlement fails, 
war begins. Actions, furthermore, lie either for wrongs not yet committed, 
or for wrongs already done.’”°* The question whether both parties may be 
just is answered in accordance with the older doctrine: Objective justice can 
exist only on one side;!"° either party, however, “may justly, that is in good 
faith, plead his case.”’! The distinction between just and unjust causes has 
a definite legal effect with respect to those ‘‘ who are on neither side in war”; 
they must refrain from lending assistance to the one who supports a wicked 


107 De Ture Belli ac Pacis, Bk. II, Ch. I, sec. TI, 2. As to the punitive war, see Bk. II, Ch. 
XX, seo. 40 ff.: “There is a just cause of war as against those who are without reverence 
for parents . . . who practice piracy . . .?” . Van Vollenhoven, in “Grotius and Geneva” 
(Bibliotheca Vissertana, Vol. VI, 1926), maintains (p. 22) that “the topic of war against crime, 
of punitive warfare, overshadowed the other topics to the effect that the author often over- 
looked other kinds of justifiable warfare: those intended to recover property, to recover 
debts, to obtain reparation for losses and damages . . . All the author’s real interest was 
centered on state crimes and on their punishments,” It must, however, be noted that Gro- 
tius, like his theological predecessors, considers as a decisive test for the justness of a war 
‘‘a wrong received” (Bk. I, Ch. I, sec. 1,4), regardless of its legal natureas civil wrong orcrime, — 
See Beaufort, op. cit., p. 165 ff.; p. 175: “La guerre juste (bellum justum) telle que la con- 
çoit Grotius est dans l'acceptation générale du terme, une guerre punitive en ce sens qu’elle 
combat l'injustice et venge l’injure faite au droit.” See also Wehberg, in 20 Die Friedens- 
warte (1918), p. 270: “The war in Grotius’ concept is a war of execution and punishment”; 
Wolzendorff, Die Laige des Vélkerrechts, Der Krieg als Rechts-Institution (Leipzig, 1920), 
p. 29 ff. 108 De Iure Belli ac Pacis, Bk. I, Ch. XXII, secs. VII-XII. 

10 Jhid., Bk. II, Ch. I, sec. II, 1. 

ut Thid., Bk. Il, Ch. XXIII, sec. XIM: “In the particular sense and with reference to the 
thing itself, a war cannot be just on both sides, just as a legal claim cannot.” 

in bid. See also Holland, Lectures on International Law, p. 246: “Grotius distinguishes 
justice with reference to cause from justice with reference to effect: only quoad effectus 
quosdam iuris can a war be said to be ‘just’ on both sides (i.e., the formal sense).” 
Zouche, Grotius’ English follower, defines this principle in his Jurts et Tudicii Fecialis, Sive 
Iuris Inter Gentes, et Quaestionum de Eodem Expltentio, 1650 (The Classics of International 
Law, Washington, 1911), in the following terms which, incidentally, contain an express re- 
jection of the Probabilist Theory (supra, note 95): “A thing is called just either in respect 
of the act or in respect of the person acting. In respect of the act a war cannot be just on 
both sides. But it may well be that neither of the belligerents acts unjustly. For none 
acts unjustly save he who knows that he is acting unjustly. Thus, two persons may go 
to the law justly, that is in good faith, on each side. But in embarking upon s war, the 
gravity of the matter is such that, not content with probable reasons, it demands reasons 
of the greatest clearness,” Op. cù., Vol. IJ, p. 112. To Zouche war is, in accordance with 
the teachings of Grotius, “but a means, whereby, in the last resort, the rights which Nations 
enjoy in time of peace may be vindicated.” Holland, Introduction to Zouche, Iuris ed 
ludtett, ibid., Vol. I, p. XILI. 
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cause and from placing obstacles in the way of the party which wages a just - 


war.42 The determination, however, where in a given case true justice lies 
is left to their own judgment, a conclusion which almost nullifies the practical 
value of the rule.! l 

Pufendorf, one of the most important among Grotius’ immediate followers, 
while in general accepting the fundamental propositions of the master with 
respect to the just war, ™ makes a few significant additions which are worth 
mentioning in this connection. The crux of the matter, a8 was shown above, 
lay in the illimited freedom on the part of the prince in appraising weighti- 
ness and merits of the grievance for which redress was sought in war. Gro- 
tius had urged the prince not to undertake a war, even for an undoubtedly 
just cause, unless there was “supreme necessity” for it or no hope that the 
conflict could be settled “by inspiring fear and on the strength of reputation 


with little or no risk.” 5 Pufendorf, while warning the prince to consider 


carefully these observations of Grotius, declares it a duty incumbent upon the 
‘states not “‘rashly to advance any vague claim” nor “fly at once at arms,” 
but to try ‘“‘one of three courses in order to prevent the affair from breaking 
out into open war, to wit, either a conference between the parties concerned 
or their representatives; or an appeal to arbitrators, or finally, the use of the 
lot.” “8 His advice to neutrals assures better than Grotius’ rule an attitude 
ofimpartiality. Neutrals should deny the belligerents passage through their 
territory and even oppose it; for any other course would involve a determina- 
` tion as to the justice of the war. Thrusting oneself, however, as a judge be- 
tween two armed Powers would “‘make oneself a party to so great a quarrel.” 1!’ 

The same view that neutral behavior is an absolute duty unconnected with 
the justice of the war is held by Bynkershoek, the last in the line of the great 
international jurists who, following Grotius, carried the notion of the just war 


w De Ture Belli ac Pacis, Bk. II, Ch. XVIL; Oppenheim-Lauterpacht, International Law 
(5th ed.), Vol. I, p. 493. 

13 See Meinecke, Die Idee der Staaisrdson (München, 1924), p. 262: “The old illusion to 
which Grotius still clung, namely, that in each case a ‘just’ war may be distinguished from 
an ‘unjust’ war was likely to confuse things and to increase existing possibilities for wars 
and conflicts rather than to reduce their occurrence. He declared it to be the duty of neu- 
trals to do nothing whereby the party who supports a wicked cause would be rendered more 
powerful or whereby the movements of him who wages a just war would be hampered. In 
point of fact, that meant nothing more than urging the neutral to take sides on the basis of 
a value judgment which, in reality, is always dictated by reasons of state and by national 
interests.” 

u Hig emphasis, however, lies on the civil nature of the wrong which may justify resort 
to war. He reduces the just causes to three heads: (1) We may defend ourselves and our 
possessions against the attacks of others; (2) we may obtain by force the settlement of 
rightful claims that the debtor refuses to meet; (3) we may obtain reparations for losses 
which we have suffered by injuries and demand security for the future. De Iure Naturae et 
Gentium Libri Octo (1672), in The Classics of International Law, Oxford, 1934. 

1 De Iure Belli ac Pacis, Bk. Il, Ch. XXIV, sec. IX. 

us Pufendorf, De Ture Naturae et Gentium, Vol. Il, p. 1295. 17 Thid., p. 358. 


e) 
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from the Middle Ages into modern times. His definition of war as a “‘con- 
test between independent persons carried on by force or fraud for the sake 
of asserting their rights” 18 implies the just cause, or, in Bynkershoek’s 
words, the rule that ‘‘the only correct ground for war is the defense or re- 
covery of one’s own.” #® However, the question as to what party is carrying 
on a just war does not concern the neutral; “‘it is not his duty to sit in judg- 
ment between his friends . . . and to grant and deny anything to either 
belligerent through considerations of the relative degree of justice.” 2° The 
case seems different with allies. If two nations with which a third state is 
allied are waging war with each other, the latter is obliged to side with the 
party that was unjustly attacked.“ Whether the ally here actually 
“deviates from his solid standpoint of not judging a quarrel not his own 
nor submitted to him” 12 is, however, doubtful; what he does is to determine 
whether, according to the terms of the treaty of alliance, the casus foederis 
has arisen. The justice of the cause may or may not enter as an element 
into such interpretation. 

Bynkershoek’s contemporary, Heineccius, whose Treatise on the Elements 
of the Law of Nature and the Law of Nations ® appeared one year after the 
former’s Quaestiones, is the first to raise serious objections against at least 
part of the traditional doctrine. It is true, war is still considered a legal 
remedy for the assertion of rights ™ and hence presupposes a just cause which 
consists in a wrong received.: However, the idea that a punitive war in the 
Grotian sense may be just, viz., a war to punish a nation for crimes which do 
not directly injure the punishing state, is rejected on the ground that the 
right to inflict punishment exists only as between a superior and his subjects 
and therefore not among nations, since they are equals.’ 

A similar position with respect to the legality of punitive wars is taken by 
Christian Wolff. ‘Punitive war is not legal except for one who has received 
irreparable injury. . . . For no one has a right of war except one to whom a 


us Quaestiones Iuris Publici Libri Duo (1737), in The Classics of International Law, 
Oxford, 1930, Vol. II, p. 15. l 

u Tbid., p. 15. 10 Thid., p. 61. ut Thid., p. 62 ff. 

m De Louter, Introduction to Bynkershoek, z1d., Vol. IT, p. XVIII. 

13 Elementa Iuris Naturae et Genttum (Halle, 1738). 

“Peor bellum vero intellegimus statum liberarum gentium vel hominum, in statu 
naturali viventium, iuris sul persequendi caussa vi dolove concertantium, propositumve 
concertandi retinentium,” Ibid., Lib. II, Sec. 191. See also Secs. 195, 198. 

is “Quemadmodum vero iuris tantum perfecti denegatio iustam belli caussam praebet 
. . . denegatio omnino in laesionem incidit, ac proinde bello defensivo caussam suppeditat 
iustisimam.” Tbid., Sec. 196. - 

im‘... tertia causse, quam commentus est Grotius de iure belli ac pacis TI, 1, 2, 1, 
punitio nimirum gcelerum, eo minus videatur admittenda, quo magis constat, parem & pari, 
adeoque gentem a gente puniri non posse.” Ibid., Sec. 195. Hobbes already had ex- 
pressed the view that even if state crimes were possible, states would not be authorized to 
punish the offender because they have no jurisdiction over each other. See van Vollen- 
hoven, op. ctt., p. 22; Beaufort, op. cit,, p. 166. 
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wrong has been done.” #7 His advance beyond the prevailing doctrine, 
however, goes further than mere criticism of this Grotian concept. By draw- 
ing a line of demarcation between natural law which governs nations in their 
capacity as beings living in a state of nature,”® and the voluntary law which 
is based upon conscious acts of states for the purpose of ending their difficul- 
ties resulting from the natural state,!®? he is the first to recognize that the 
question of the Justice of wars falls outside the pale of positive law. It is 
natural law which imposes a duty on nations not to resort to war except fora 
just cause, which is generally identical with a wrong done or likely to be 
done.“* While following Grotius’ lead in the question as to whether both 
sides can be just, Wolff adopts Pufendorf’s and Bynkershoek’s views as to 
the absolute character of neutrality. ‘‘It is plainly not in the power of the 
neutral to give aid even to one carrying on a just war.” ™ Victory is no 
indication of the justice of a war; it is “improperly put on an equality with 
the decision of a judge.” To decide the question, one must know “what 
are the perfect rights of nations and how they can be violated.” The 
whole of the natural law has to be applied to the facts of the case. However, 
“as long as the facts are not yet definitely determined a decision as to the 
justice of the war will be suspended.” ™* By the voluntary law of nations, 
war is to be considered as just on either side, since no nation can assume the 
functions of a judge and consequently cannot pronounce upon the justice of 
the war."* It follows that the laws of war apply to both belligerents alike. 
“What is rightly allowable for one belligerent is also allowable for the other 
without any consideration of the justice of the war.” 47 

The positivist doctrine received its final and comprehensive exposition by 
Wolff's disciple, Vattel, who adopts the fundamental distinction between the 
“necessary law of nature” and the ‘voluntary law of nations.” The former 
addresses itself to “the conscience of sovereigns’’; the latter is the law which 
nations apply in their intercourse with each other.“* It is only with respect 


“7 Tus Gentium Methodo Scientifico Pertractatum (1749), in The Classics of International 
Law, Oxford, 1934, Vol. II, p. 325. 

n “ Nations, in their relations to each other, are regarded as individual free persons living 
in a state of nature.” Ibid., Vol. II, p. 313. 49 Tbid., Vol. LU, p. 453 ff. 

139 Thid., Vol. TI, pp. 314, 325; mere utility is no justifying reason, Vol. II, pp. 316, 331. 
Wolff incidentally rejects here the theory of Machiavelli who, quoting approvingly Livius’ 
saying (supra, note 14), maintained that those wars are just which are necessary, viz., dic- 
tated by reasons of state. See Gilbert, Allen H., Machiavelli’s Prince and its Forerunners 
(1938), pp. 166, 224 ff. : 

ni Jus Gentium, Vol. II, p. 324: “War cannot be just on each side. For there is no just 
cause of war save a wrong done or likely to be done”; p. 325: “The injustice of a war cannot 
be imputed to one who, because of ignorance or irrefutable error, thinks that he has a just 


cause of war when he has not.” 14 Ibid., p. 347. 

13 Ibid., p. 324. See also p. 455: “War is not a suitable method for deciding the con- 
troversies of nations.” w Ibid., p. 315. us Ibid. 

14 Ibid., p. 454. BT Tbid., p. 455. 


138 Vattel, The Law of Nations (1758) [Tr. by Chitty. Philadelphia, 1872], p. 380 f. 
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to the former that the question of the justice of a war may be raised; ¥* the 
voluntary law of nations, or, as it is now called, positive international law, 
does not inquire into the intrinsic justice of wars. The reasons therefor 
are threefold: (1) There is no judge above nations who could authoritatively 
settle this question; “4° (2) warfare which would be illegal on one side and 
therefore outside the law would create chaotic conditions; ™! (3) there would 
never be peace, since the results of a war could always be challenged as il- 
legally obtained and therefore not binding upon the other belligerent or third 
parties.‘ 


1» Vattel, The Law of Nations, p. 301: “Humanity revolts against a sovereign, who, with- 
out necessity or without very powerful reasons, lavishes the blood of his most faithful 
subjects. . . . He is responsible to God, and accountable to human nature, for every indi- 
vidual that is killed.” : 

48 Jbid., p. 305 f.: “Since nations are equal and independent and cannot claim a 
right of judgment over each other, it follows that in every case susceptible of doubt, the arms 
of the two parties at war are to be accounted equally lawful.” 

141 Ibid., p. 382: “The first rule . . . is, that regular war, as to its effects, is to be accounted 
just on both sides. This is absolutely necessary . . . if people wish to introduce any order, 
any regularity, Into so violent an operation as that of arms...” 

18 Ibid., pp. 382, 386: “. . . the rights founded on the state of war, the lawfulness of its 
effects, the validity of the acquisitions made by arms, do not, externally and between man- 
kind, depend on the justice of the cause, but on the legality of the means in themselves. .. . 
There would be no stability in the affairs of mankind, no safety in trading with nations en- 
gaged in war, if we were allowed to draw a distinction between a just and an unjust war, so _ 
as to attribute lawful effects to the one which we denied to the other.” 

Similar arguments are set forth by Johann Jacob Moser in his Versuch des neuesten euro- 
pdischen V élkerrechts in Friedens- und Kriegszetien (1777). He declares (Seo. 52): “To the 
question as to whether it is possible to determine, under international law, what causes may 
justify war, we reply that it must of necessity be answered in the negative because (1) it is 
always doubtful what were the true causes for the resort to war; (2) the opponent will never 
recognize the justice or sufficiency of the alleged cause; (3) there is no judge who may decide 
the issue.” Moser’s approach was historical; he deduced his conclusions from the actual 
practice of states. See Verdross, ‘J. J. Moser’s Programm einer Y élkerrechiswissenschaft der 
Erfahrung,” 3 Zeitschr. f. öffentliches Recht, p. 96 ff.; Rettich, Zur Theorie und Geschichte des 
Rechts zum Kriege (Stuttgart, 1888), p. 38 ff. 

An interesting attempt to preserve the notion of an “unjust enemy” within the positivist 
system of law was made by Immanuel Kant in his Philosophy of Law (1796) [Tr. by Hastie, 
Edinburgh, 1887]. He rejects the concept of a punitive war. “No war of independent 
States against each other can rightly be a war of punishment (bellum punitivum). For pun- 
ishment is only in place under the relation of a Superior (imperantis) to a Subject (subditum); 
and this is not the relation of the States to one another” (p. 219). This has an important 
consequence with respect to the “Right after the War.” “The conqueror may not demand 
restitution of the cost of the war, because he would then have to declare the war of his op- 
ponent to be unjust or . . . to be punitive, and he would thus in turn inflict aninjury ” (p.221; 
see also Metaphystk der Stiten, Sec. 58). However, the right of an injured state against its 
enemy in asserting what is its own has no limits because such war is waged against an 
unjust enemy. But “what is an unjust enemy according to the conceptions of the Right of 
Nations, when, as holds generally of the State of Nature, every State is judge in its own 
cause?” ‘The answer is that an unjust enemy is “one whose publicly expressed will, whether 
in word or deed, betrays a maxim which, if it were taken as a universal rule, would make a 
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The majority of writers during the nineteenth and at the beginning of the 
twentieth century “* who, following the positivistic school, rejected the dis- 
tinction between just and unjust wars, considered war as an act entirely 
within the uncontrolled sovereignty of the individual state. By applying 
armed force as the ultima ratio in international politics, a state creates a 
factual situation where the rules governing the peaceful intercourse among 
nations are replaced by the law of war. As to the origin and the merits of 
the act, international law remains silent. It is true, a state, by resorting 
to war, may act contrary to specific obligations incumbent upon it under 
general or particular international law—for instance, if a neutralized state 
declares war, or if a state employs force for the recovery of contractual debts 
in disregard of the Hague Convention of 1907," or if states fail to announce 
their intention to open hostilities by a formal declaration issued in ac- 
cordance with Convention III of the Hague Conference of 1907.48 But 
once a state of war has arisen, its legal consequences with regard to the bel- 
ligerents and third parties are the same irrespective of the fact that its out- 
break involved the violation of a specific international legal duty. 

Another group of writers conceive war as an institution of international 
law. Thus it is said that “in the absence of an international organ for en- 
forcing the law, war is a means of self-help, an arm of the law,” a remedy 
against a legal wrong; + it is in international law “the mode of giving effect 


. state of Peace among the nations impossible. . . . Such for instance is the violation of 
public Treaties” (p. 223). A similar idea is stated in Pitt Cobbett’s Cases on International 
Law (5th ed. by W. L. Walker, 1937), Vol. II, p. 8: “The primary test of the justness or 
otherwise of war might, perhaps, well be found in the answer to the question, is the State at 
war bona fide endeavouring to restrain the use of physical force by another or is it endeavour- 
ing to make use of force to impose its will on others ... ?” See further Ebbinghaus, 
Kant’s Lehre vom Ewigen Frieden und die Kriegsschuldfrage (Tübingen, 1929), p. 34 ff. 

u A comprehensive survey of the literature is given by Göhler, Fretes Kriegsfihrungsrecht 
und Kriegsschuld (Leipzig, 1931). 

4 Oppenheim-Lauterpacht, International Law (5th ed.), Vol. II, p. 148. 

1 Balladore Pallieri, “Jl problema della guerra lecita nel diritto internazionale commune & 
nell’ ordinamento della Società delle Nazioni,” LX. Rivista di Diritto Internazionale, 512; Funck- 
Brentano and Sorel, Précis du drott des gens (1900), p. 497; Lawrence, Principles of Interna- 
tional Law (1928), p. 811; De Louter, Le drott international positif (1920), Vol. II, p. 213; 
Hold-Ferneck, Lehrbuch des Vélkerrechts (2d pt., Leipzig, 1982), p. 238 ff.; Lueder, ‘Krieg 
und Kriegsrechitm Algemeinen,” in Handbuch des V 6lkerrechis, Vol. IV, Hamburg, 1889, pp. 
176, 221 ff. 

s Quincy Wright, in this Journat, Vol. 18 (1924), p. 758: “The question of when war 
exists is one of fact unrelated to the nature of the controversy beginning it”; von Waldkirch, 
Volkerrecht (1926), p. 338; Salvioli, op. cit., p. 124; Strupp, Grundzüge des V ölkerrechts (1928), 
p. 211; Heilborn, System des Volkerrechts (1896), pp. 330, 333, 364 ff.; idem, in Handbuch des 
Vélkerrechis, Vol. I, p. 22 ff.; Ullmann, Vélkerrecht (Tübingen, 1908), p. 465. 

M7 Convention on the Limitation of the Employment of Force for the Recovery of Con- 
tractual Debts. Scott’s Hague Peace Conferences, Vol. O, pp. 357-361. 

He Convention (III) Relative to the Opening of Hostilities, Scott, The Hague Conven- 
tions and Declarations of 1899 and 1907 (New York, 1918), p. 96 ff. 

49 Onppenhetm-Lauterpacht, op. cit., p. 147 ff.; Lammasch, Völkermord oder Vélkerbund? 
(1920), p. 39; Phillimore, Commentaries, op. cté., p. 77; Holtzendorf, Principten der Politik 
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to its decisions.” 18° War is the exercise of “the international right of ac- 
tion,” 1! the highest trial of right in the sense of Bacon’s famous saying. 

According to Anzilotti, war is altogether outside the pale of the interna- 
tional legal system: It is a means of creating new law through the use of 
force; its counterpart in the internal sphere is revolution. Thus, war is 
neither in contradiction with international law, nor is it specifically au- 
thorized under it. “International law did not institute war, which it 
found already existing.” 1 Its function is, in the absence of methods of 
peaceful change, “to bring positive law into conformity with fact.” 155 

It must, however, be noted that regardless of profound changes in legal 
theory, the states in their practice, that remained constant over a period of 
several centuries up to recent times, always attempted to justify their wars 
with cogent reasons of law or equity,!* in obvious response to a deep-seated © 
spiritual need of human nature to base political actions on just and equitable 
grounds.” Thus, England declares war against France in 1689 because 


(1869), p. 90; Lomonaco, Trattato di diritto internaztonale (1905), p. 576; Hautefeuille, Des 
droits et des devoirs des nations neutres (Paris, 1848), Vol. I, titre TTI, Ch. 1. . 

9 Hall, A Treatise on International Law (8th ed.), p. 81. 

451 Phillimore, Commentaries, op. ctt., p. 77. 

182 Anzilotti, Corso di diritto internazionale (1914—15), Vol. OI, p. 183; see also Kunz, in 


this JouURNAL, Vol. 33 (1939), p. 33. 43 Balladore Pallieri, loc. cH., p. 355. 
ud Westlake, International Law, Vol. II (2d ed. Cambridge, 1913), p. 3; Balladore Palliert, 
loc. cit., p. 522. l 


uw Lorimer, The Institutes of the Law of Nations (London, 1884), Vol. II, p. 26; Lauter- 
pacht, in Manning, Peaceful Change (New York, 1937), p. 163 £. 

ws Lauterpacht, The Function of Law in the International Community (Oxford, 1933), p. 
363 ff.; Strisower, op. ctt., p. 21 ff.; Bilfinger, “ Betrachtungen tiber politisches Recht,” I Zei- 
schrift fur ausldndisches Gffentliches Rechi und Völkerrecht, 1, p. 66. 

17 Hedemann, ‘‘Gedanken über Gerechtigkeit,” 10 Archiv für Rechtsphilosophie (1916-17), 
p. 161 ff.; Kunz, in this JOURNAL, Vol. 33 (1989), p. 45. States, in their declarations of war, 
are wont to express the hope that the justice of their cause will procure Divine assistance. 
Thus, the Duke of Milan declares that he takes up arms against the Duke of Savoy ‘‘confi- 
dent in the Divine mercy which always favors the just cause.” Declaration of Sept. 4, 
1427 (Du Mont, Corps Universel Diplomatique du Droit des Gens, Vol. II, 2, p. 193); King 
Charles LI of England’s declaration of war against The Netherlands in 1672 ends on the same 
note of ‘confidence which we have in God that he will assist us in our just enterprise” (Du 
Mont, Vol. VII, 1, p. 163); the King of England enters the War of 1812 against the United 
States “under the favour of Providence, relying on the justice of his Cause” (Br. and For. 
State Papers, Vol. I, 2, p. 1508); the same is true with regard to the Emperor of Russia in his 
wars against Turkey of 1828, 1853 and 1877 (Manifesto of the Emperor of Russia, 14-26 
April, 1828, Br. and For. State Papers, Vol. 15, p. 655; Russian Declaration of War of Oct. 
20—-Nov. 1, 1853, tbid., Vol. 61, p. 1056: “The Most High . . . may be pleased to bless our 
arms in the holy and just cause”; Manifesto of the Emperor of Russia, April 24, 1877, ibid., 
VoL 68, p. 845: “‘Profoundly convinced of the justice of our cause .. .”). Sometimes the 
cause itself is called “holy” or “sacred.” See the Italian Manifesto of War with Austria, 
June 18, 1866 (bid., Vol. 63, p. 585): “You may rely more firmly upon the sacredness of 
your rights”; Proclamation of War by Serbia against Bulgaria, Nov. 2-14, 1885 (tbid., Vol. 
78, p. 1291): “The just cause of Serbia . . . the sacred cause of Serbia . . .”’; Proclamation 
of the Prince of Bulgaria, Nov. 2~14, 1885 (ibid., Vol. 76, p. 1295); Proclamation of the King 
of Prussia against France, March 17, 1813 (ibid., Vol. I, 2, p. 1042); Circular addressed to 


686 THH AMERICAN JOURNAL OF INTHRNATIONAL LAW 


English subjects had been persecuted in France “contrary to the Law of 
Nations because of their religion.” 8 Russia’s aim in the war against Tur- 
key in 1828 is “the protection of her rights in the Levant” and the main- 
tenance of respect for treaties..°* Uruguay speaks of “injured rights” in her 
war against Buenos Ayres.*° ‘The President of the United States issues a 
proclamation to the American people at the beginning of the Mexican War 
‘fas they feel the wrongs which have forced on them the last resort of injured 
nations... , that they exert themselves in preserving order.” 1t The 
occupation, on the part of Russia, of the Danubian Principalities in 1853, is 
considered by Turkey as ‘‘a violation of treaties and consequently, a casus 
belli.” 12 The Emperor of Austria speaks of the “indisputable rights of my 
crown ... and the integrity of the realm placed by God under my care” 
~. Which both are threatened by Sardinia’s inimical acts in 1859.1" In none 
‘of these cases is emphasis laid on the legal questions alone. The bulk of the 
reasons advanced in declarations of war and accompanying diplomatic acts 
centers around national interests. States defend their “rights and inter- 
ests”; 1 others proceed to war because “their honor” or “dignity” has been 
violated or because “the glory of the state” is at stake! The defense of 


Austrian Representatives at Foreign Courts, April 29, 1859 (bid., Vol. 57, p. 280); Declara- 
tion of War by Chile against Peru, April 5, 1879 (btd., Vol. 70, p. 184). 
48 British Declaration of War against France, May 17, 1689 (Du Mont, VoL VII, 2, p. 230). 
w Russian Declaration of War against Turkey, April 14-26, 1828 (Br. and For. State 
` Papers, Vol. 15, p. 656); see also the Russian Declaration of War against Turkey of Oct. 
20-Nov. 1, 1853 (tbid., Vol. 61, p. 1056). 160 Ibid., Vol. 27, p. 1214. 

1st Proclamation of the President of the United States of War against Mexico, May 13, 
1846 (thid., Vol. 34, p. 1137). 

w Turkish Declaration of War against Russia, Oct. 4, 1853 (Br. and For. State Papers, 
Vol. 42, p. 1321); see also the note of the Brazilian Minister for Foreign Affairs of Sept. 1, 

1864 (Makarov and Schmitz, Digest of the Diplomatic Correspondence of the European 
States, 1856-1871, No. 951): “The Imperial Government . . . recurs to coercive measures 
which the right of nations at last authorizes to carry out that which cannot be obtained by 
persuasive means, thus, so that justice may be done to ita claims.” The United States de- 
clare in 1861 that they do not contest the right of Spain, France and England “de déclarer 
la guerre au Mexique, afin d’obtenir satisfaction des injures qui leur ont été faites.” Mr. 
Seward to Mr. Schurtz (Makarov and Schmitz, op. ctt., No. 895). 

w3 Manifesto of the Emperor of Austria declaring War against Sardinia, April 28, 1859 
(Br. and For. State Papers, Vol. 57, p. 228). 

14 See, for instance, Déclaration de Guerre de la France contre les Hollandats, Nov. 16, 1688 
(Du Mont, Vol. VII, 2, p. 212); Déclaration de Guerre de V Empereur contre la France, May 
15, 1702 (sbid., Vol. VIL, 1, p. 115); Message of the President of the United States, June 1, 
1812 (Br. and For. State Papers, Vol. I, 2, p. 1316); Proclamation of the Emperor of Japan 
declaring war against China, Aug. 1, 1894 (ibid., Vol. 86, p. 303): “Such conduct on the part 
of China is . . . a direct injury to the rights and interests of this Empire”; see also Tam- 
baro; “ Das Recht Krieg zu führen,” XX XI Niemeyer’s Zetischrift für internationales Recht, 
pp. 44, 66; Italian Declaration of War against Austria-Hungary, May 23, 1915 (Br. and For. 
State Papers, Vol. 109, p. 963): ‘“The Government of the King are firmly decided to assure 
the defense of Italian rights and interests.” 

1% Déclaration de Guerre des Provinces Unies contre la France, March 9, 1688 (Du Mont, 
Vol. VII, 2, p. 218); Déclaration de Guerre du Rot d'Espagne contre la France, May 3, 1689 
(ibid., p. 226); Déclaration de Guerre de la Grande Bretagne contre la France et l'Espagne, 
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commercial interests is advanced as a motivating reason for war. During 
the seventeenth and eighteenth centuries, the political principle of the main- 
tenance of the European balance of power frequently furnished a just cause 
for war.}® 

The conviction, as evidenced in the practice of states, that wars are fought 
for just causes, was strong enough to raise at the end of the World War once 
more the question as to the guilty party. The Treaty of Versailles recog- 
nized the war guilt in its twofold form as entailing the civil liability of the 
vanquished for damages and his punishment for international crimes com- 
mitted,'** although international law, as generally accepted in 1914, did not 
support the idea that a state, by resorting to war, commits an international 
delinquency involving such liability. Its revival by the Versailles Treaty 
became the starting-point for a movement once more to distinguish between 
just and unjust wars.!* The practical results hitherto achieved tend to- 
wards the establishment of a test as to the formal legality of a war rather 
than the setting up of standards for evaluating its intrinsic justice,’” al- 


May 4, 1702 (thtd., Vol. VIL, 1, p. 115); Déclaration du Roi d'Espagne contre Portugal, April 
30, 1704 (ibid., 1, p. 154); Déclaration de Guerre ds Grande Bretagne contre l Espagne, Dec. 27, 
1718 (ibid., p. 555); Manifesto de la Cour de Rio de Janeiro, Dec. 10, 1825 (Br. and For. State 
Papers, Vol, 15, p. 655); Circular addressed to the Austrian Representatives at Foreign 
Courts, April 29, 1859 (zbid., Vol. 57, p. 230): “The Emperor . . . has drawn the sword 
because guilty hands have attacked the dignity and honor of his Crown”; Special Message 


to the Legislative Chambers of the Argentine Republic, May 4, 1865 (bid., Vol. 66, p. - 


1274); Italian Manifesto of War with Austria, June 19, 1866 (bid., Vol. 63, p. 585): “I 
took up the sword to defend . . . the liberty of my people, the honor of the Italian name”; 
Declaration of War by Paraguay against Argentina, March 18, 1865 (tbtd., Vol. 66, p. 1272); 
French Declaration of War, July 19, 1870 (ibid., Vol. 60, p. 907). 

188 See the Déclaration de Guerre du Rot de France contre les Genots, May 15, 1684 (Du 
Mont, Vol. VI, 2, p. 79): “Sa Majesté voulant empêcher la Continuation du commerce que 
les Genois font”; Russian Declaration of April 14-26, 1828 (Br. and For. State Papers, Vol. 
15, p. 656): “Amenée par le besoin impérieux de guarantir au commerce de la Mer Noire 

. . une liberté . . . inviolable.” 

18? Dock, Der Souverdnitdtsbegriff (Strassburg, Diss. 1897), p. 87; this writer’s article on 
the Congress of Vienna and the European Balance of Power, in 4 Zeitschrift fur ausldndisches 
öffentliches Rechi und Völkerrecht, p. 228 ff.; ter Meulen, Der Gedanke der Internationalen Or- 
gantsation, Vol. I, p. 38 ff.; see also Déclaration de Guerre de la Grande Bretagne contre la 
France et l Espagne, May 4, 1702 (Du Mont, Vol. VIII, 1, p. 115); Austria’s Declaration 
of War against France, Aug. 12, 1813 (Br. and For. State Papers, Vol. I, 1, p. 810). 

is As to origin and significance of Art. 231 and the penal clauses of the Treaty of Ver- 
sailles, see Holborn, Kriegsschuld und Heparattonen auf der Pariser Friedenskonferenz von 
1919 (Berlin, 1932); exhaustive on the legal points: Kunz, Die Reviston der Pariser Friedens- 
vertrdge (Wien, 1932), pp. 166 ff., 172 (with further references); Gdhler, op. cit., p. 58 ff.; 
Beheim Schwarsbach, Der Kriegsschuldartikel (Berlin, 1934); Le Fur, loc. cit., p. 368 ff. 

18° Verdross, op. cit., p. 192; Oppenheim-Lauterpacht, Vol. I, p. 184 ff.; Gdhler, op. cii., 
p. 50 ff.; Bibo, “Le dogme du bellum justum,” Revue Internationale de la Théorie du Droit, 
1936, pp. 14-27; de la Brière, 44 Rev. Gén. Dr. Int. Pub., p. 159; Wehberg, "Das Kriegsprob- 
lem in der neueren Entwicklung des V dlkerrechts,’”’ 38 Die Friedenswarte (1988), pp. 129, 133 
ff.; Campagnolo, “La Paiz, la Guerre et le Droit,’ 45 Rev. Gén. Dr. Int. Pub., p. 449 ff. 

170 See for instance the Report of the Special Committee set up to Study the Application 
of the Principles of the Covenant. Adopted by the Committes on Feb. 2, 1938. League 
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though the characterization of aggressive wars as crimes frequently recurs in 
official and semi-official pronouncements.” However, human thought, 
whose organic evolution Goethe conceives as ascending in the shape of a 
spiral reaching in its progress equal points on ever higher levels, has again 
entered the phase where the problem of war presents itself as a search for in- 
herent restrictions on the use of force in international politics." Recent 
events have shown “neither unquestioning acceptance of nor stumbling into 
war, but universal resistance, unprecedented objection.” 1" A profound 
change in the general attitude towards war has occurred; the law must follow 
it. ; , 

of Nations Publications, VII. Political, 1938, VII, 1 (Doc. A. 7. 1938. VID, p. 51; Fischer 
Williams, Chapters on Current International Law (New York, 1929), p. 72: “We have thus 
an automatic test of, at any rate, one kind of ‘unjust’ war—war to which a State Member 
_of the League resorts in violation of the League Covenant, or which is resorted to. by a non- 

member of the League under similar conditions, is an unjust war.” 

im See Oppenheim-Lauterpacht, op. cù., Vol. O, p. 151, for references to the various 
international declarations and instruments; further, Barandon, Le système juridique de la 
Bits des Nations pour la prisention ds la guerie (Paris, 1933), p. 280 ff.; Gretschaninov, 
Politische Verirdge (Berlin, 1986), Vol. IL, 1, pp. 323, 399, 488. 

12 Sea Scott, The Spanish Origin of International Law, p. 191; de la Brière, Le droit de 
juste guerre: Tradition théologique, Adaptations contemporaines (Paris, na p. 186 fi; 


Regout, op. cit., p. 809 ff. 
m E, Jackh, in IV New Commonwealth Quarterly, p. 313. 


DE FACTO AND DE JURE RECOGNITION: THE ARANTZAZU 
MENDI 


By HERBERT W. BRIGGS 
Of the Board of Editors 


The familiar and confusing distinction between de facto and de jure recog- 
nition is made even more confusing in a recent British decision, The Arant- 
zazu Mendi. The failure to understand the distinction between de facto 
recognition of a new state or government and de jure recognition, has been in 
part caused by a careless use of terms. ‘The subject has been unduly com- 
plicated,” writes Borchard,! “by the chameleonic uses of the term de facto, 
which has been applied promiscuously to de facto authorities in the field, to 
governments not established by constitutional methods, and as an adjective 
to qualify recognition. . . .” Raestad ? notes that although “‘de jure recog- 
nition” is more or less equivalent to “recognition,” and a “de jure govern- 
ment” to “government,” the term de facto is used differently. What is the 
difference between (1) defacto recognition of a government, (2) recognition of a 
de facto government, and (3) recognition as a (or the) de facto government? 

In answering this question it is well to note at the outset that frequently 
the use of de facto or de jure to characterize a government is an assumption of 
capacity to pass on the lawfulness of that government. This is sometimes ` 
true even when state papers inform us that by recognizing a government as 
de facto merely, no judgment is passed on the lawfulness of that government. 
In The Arantzazu Mendi we find Slesser, L. J., for the Court of Appeal,’ 
quoting Bankes, L. J., in Luther v. Sagor, who quoted Wheaton, who quoted 
Montague Bernard that “A de jure government is one which, in the opinion 
of the person using the phrase, ought to possess the powers of sovereignty, 
though at the time it may be deprived of them. <A defacto government is one 
which is really in possession of them, although the possession may be wrong- 
ful or precarious.” j 

To accept this subjective criterion would be to substitute a principle of 
constitutional legitimacy for the discarded principle of dynastic legitimacy 4 
and would be “‘reminiscent of the Holy Alliance or prophetic of some form of 
international government not yet reached.” © The characterization of a 

1E. M. Borchard, review of H. E. Stille, Die Rechtsstellung der de-facto-Regterung in der 
englischen und amerikanischen Rechtsprechung, this Jounnan, Vol. 26 (1932), p. 927. 

2 Arnold Raestad, “La Reconnaissance Internationale des Nouveaux Etats et des Nowweauz 
Gouvernements,” Revue de Droit International et de Législation Comparée, 3rd Sér., Vol. 17 
(1936), pp. 267, 303 £, #[1939] P. at 43-44. 

‘Cf. Julius Goebel, The Recognition Policy of the United States (1915), pp. 20 £., 48 f., 
52. 
5 Sir John Fischer Williams, ‘‘Some Thoughts on the Doctrine of Recognition in Interna- 
tional Law,” 47 Harvard L. R. (1934), pp. 776, 781. 
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government as de facto or de jure belongs properly in another category of 
ideas and should not concern either the international jurist or the recognizing 
state. The de facto or de jure character of a goverment depends exclusively 
upon the constitutional law of the state concerned.’ As far as international 
law and the recognizing state are concerned, a de facto government is a de jure 
government.’ 

Foreign offices and diplomats frequently employ the terms de facto and 
de jure to describe the nature of the recognition accorded to foreign states and 
governments. Unfortunately, however, the language of the chancelleries 
adds further confusion to the subject, for, although a government may occa- 
. sionally be accorded in terms “‘full de jure recognition,” the expression “de 
facto recognition” is seldom employed. The formula frequently used is that 
a particular government is “recognized as the de facto government of X.” § 
A survey of state practice shows clearly that when for reasons of policy—e.g., 
doubt as to the stability of a de facto régime, fear of resentment by the former 
régime or the mother country, or dislike of the political ideology of the de . 
facto régime—the chancelleries recognize a régime “as the de facto govern- 
ment of X” they really intend to qualify recognition. “De facto recognition ” 
appears to be a phrase coined by international lawyers to refer to a diplo- 
matic procedure in which, for political reasons, recognition of a new state or 
government is regarded as qualified. The expressions in the question posed 
above are thus largely interchangeable. 

Granting the political or diplomatic advantages of a distinction between 
de facto and de jure recognition, it appears, nevertheless, that the legal conse- 
quences of de facto and de jure recognition are essentially the same. The 
distinction is thus properly a political rather than a juridical distinction, and 
is so regarded by contemporary doctrine.’ Brierly,}® for example, refers to 
the distinction as “diplomatic,” and adds that “there is no legal difference 

‘Cf. Georges Pinson Claim, French-Mexican Mixed Claims Commission. Annual 
Digest of Public International Law Cases, 1927-1928, p. 204. 

7 Cf. Henry Clay’s speech (March 24, 1818) on the de facto principle of recognition: “We 
[the United States] have invariably abstained from assuming a right to decide in favor of the 
sovereign de jure and against the sovereign defacto. That is a question for the nation in which 
it arises to determine. And so far as we are concerned, the sovereign de facto is the sovereign 
de jure.” Quoted in Goebel, op. cit., p. 123. Cf. also J. Q. Adams, Secretary of State, to the 
Spanish Minister, April 6, 1822: “In every question relating to the independence of a nation 
two principles are involved, one of right and the other of fact; the former exclusively depend- 
ing upon the determination of the nation itself, and the latter resulting from the successful 
execution of that determination.” 1 Moore, Digest of International Law, p. 87. ` 

8 Cf., for example, the British Foreign Office letter of April 20, 1921: “I am to inform you 
that H. M. Government recognize the Soviet Government as the de facto Government of 
Russia.” Luther v. Sagor, [192113 K. B. at 541. CY. also Raestad, loc. ctt., p. 303 ff. 

° Cf. Dionisio Anzilotti, Cours de Droit International, Vol. 1 (1929), p. 171; Arrigo Cava- 
glieri, “Règles générales du Droit de la Patz,” Recueil des Cours de P Académie de Droit Inter- 
national (cited hereafter as Hague Recueil), Vol. 26 (1929), p. 351; Hans Kelsen, “Théorie 
générale du Drott International Public,” 42 ibid, (1932), p. 287. Consult also, John Bassett 
Moore, “The New Isolation,” this JOURNAL, Vol. 27 (1933), pp. 607-622. 

10 J. L. Brierly, The Law of Nations (2d ed., 1936), p. 110. 
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between these two forms.” Erich " terms de facto recognition “a purely 
political expedient” which takes into consideration the possible reéstablish- 
ment of the status quo ante and is thus “imperfect, incomplete, and condi- 
tional.” Strupp! adds that de facto recognition is “provisional” and 
“limited.” Raestad,” after defining de jure recognition as full recognition, 
distinguishes at least two forms of de facto recognition, one of which is full 
recognition, but provisional only and, therefore, de facto; and the other, 
though not provisional in the former sense, is nevertheless limited in scope to 
certain Juridical relationships. This would also appear to be the conclusion 
of the Institut de Droit International when it says in Articles 3 and 11 of its 
1986 Draft on the Recognition of New States and New Governments: 
“Recognition is either definite and complete (de jure), or provisional or 
limited to certain juridical relations (de facto).’’ ™ 

Sir John Fischer Williams ! states: “The words de jure add nothing in 
practice to recognition itself, except as a courtesy with perhaps an assurance 
that recognition will not be withdrawn.” Similarly, Erich ' writes that by 
international custom de facto and de jure recognition have the same juridical 
consequences. Salvioli!? states that “even de facto recognition is strictly 
recognition de jure, since juridical consequences flow even from de facto 
recognition.” Of the same-opinion are such otherwise divergent scholars as 
Baty,'!® who writes that “de facto recognition is properly the full and com- 
plete recognition of a state or government de facto (and, therefore, de jure) 
independent and supreme within an ascertained area,” and Scelle,!® who ' 
states that “it is not recognition which is de facto or de jure. Recognition is 
always de jure and always attests a juridical competence: it is the govern- 
ment which is de facto or de jure and one can only recognize its restricted or 
plenary competence.” 

For many years British courts have refused to admit that de facto and de 

ir Rafael Erich, “La Naissance et la Reconnaissance des Biais,” 13 Hague Recueil (1926), 
pp. 483, 488. He cites the example of the de facto recognition of Estonia, Latvia and Lithu- 
ania by the Powers in 1918—a recognition which was not made de jure until 1921, and for 
Lithuania, in 1922. The threat of Russian reéstablishment of the status quo ante was the 
only reason, he says, why de jure recognition of these Baltic states was delayed. Jbid., p. 
483. 

12 Karl Strupp, “Les Règles générales du Droit de la Paiz,” 47 Hague Recuetl (1934), p. 451. 

3 Raestad, loc. cù., p. 307. 

14 Cf, this JOURNAL, Supplement, Vol. 30 (1936), p. 185. The original French text is in 
Annuaire de PInsittut de Droit International (Brussels, 1936), Vol. 2, pp. 300-305. Cf. also 
L. F. Oppenheim, International Law (5th ed., Lauterpacht), Vol. I (1937), p. 136. 

16 Sir John Fischer Williams, “La Doctrine de la Reconnaissance en Droit International et 
ses Développements Récenis,” 44 Hague Recueil (1933), p. 262. He adds that de facto recogni- 
tion, once granted, is as irrevocable as de jure recognition. 

16 Erich, loc, ck., p. 466. 

17 Gabriele Salvioli, “Les Règles générales de la Patz,” 46 Hague Recueil (1933), p. 48. 

18 Sir Thomas Baty, ‘So-Called De Facto Recognition,” 31 Yale Law Journal (1921-1922), 

. 488-7. 

k Georges Scelle, “Règles Générales du Droit de la Paiz,” 46 Hague Recueil (1933), p. 389. 
Note the confusion of terms which runs through the whole subject. 
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jure recognition differ in legal consequences. For example, in 1887 in Re- 
public of Peru v. Peruvian Guano Company, Chitty, J., held in part:?° 


The first and one of the principal grounds relied on by the plaintiffs 
is that the agreement of compromise was made on behalf of the de facto 
government of the Republic which was not the de jure government. 
ae the court is bound to take cognizance of the recognition of a de 

ee by the government of this country, and it was ad- 
ar by plaintiffs’ counsel at the bar that the de facto government was 
duly recognised by the Queen. So soon as it is shewn that a de facto 
government of a foreign state has been recognised by the government of 
this country, no further inquiry is permitted in a court of justice here. 
The court declines to investigate, and indeed has no proper means of 
investigating, the title of the actual government of a foreign state which 
has been thus recognised. This attempted distinction between the de 
facto and the de jure government which runs through the statement of 
claim is untenable. 


The same reasoning was followed by pate L. J., for the ack of Appeal 
in The Gagara, ™ when he held that a vessel in the possession of the Estonian 
Government was not subject to the jurisdiction of the British courts, since 
the British Government had “‘for the time being, provisionally and with all 
necessary reservations as to the future, recognized the Esthonian National 
Council as a de facto independent body; and His Majesty’s Government had 
accordingly received certain gentlemen as the informal diplomatic repre- 
` sentatives of the Esthonian Provisional Government.” Again, in Luther v. ` 
Sagor, Bankes, L. J., specifically rejected a contention by counsel that al- 
though de jure recognition was retroactive in effect, de facto recognition was 
not. “For some purposes,” he said, “no doubt a. distinction can be drawn 
between the effect of the recognition by a sovereign state of the one form of 
government or of the other, but for the present purpose in my opinion no 
distinction can be drawn.” The British Government had informed the 
court ‘that His Majesty’s Government recognize the Soviet Government as 
the de facto Government of Russia” and Bankes concluded that, therefore, 
“the acts of that [Soviet] Government must be treated by the courts of 
this country with all the respect due to the acts of a duly recognized foreign 
sovereign state.” In the same case, Warrington, L. J., was of the opinion 
that “there is no difference for the present purpose between a government 


20 (1887) 36 Ch. D. 489, 497. The case turned on an attempt by a “‘succeeding de jure 
government” in Peru to disavow a compromise made by the preceding de facto government 
with the Peruvian Guano Company, on the ground that the acta of the ds facto government 
were null and void. 21 [1919] P. 95. 

2 [1921] 3 K. B. 532, 538, 543. When counsel called the attention of the court to Williams 
v. Bruffy, 96 U. 8. 176, Underhill v, Hernandez, 168 U. 8. 250, and Oetjen v. Central Leather 
Co., 246 U. 8. 297, Bankes commented: “In none of these cases is any distinction attempted 
to be drawn in argument between the effect of a recognition of a government as a de facto 
government and a recognition of a government as a government de jure, nor is any decision 
given upon that point... .” Ibid., 641-2. '  " Tbid., p. 551. 
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recognized as such de jure and one recognized de facto. In the latter case, as 
well as in the former, the government in question acquires the right to be 
treated by the recognizing state as an independent sovereign state, and none 
the less that our Government does not pretend to express any opinion on the 
legality or otherwise of the means by which its power has been obtained.”’ 

In the light of the foregoing discussion, the case of The Arantzazu Mendi * 
will now be examined. The material facts may be summarized as follows:* 
The Arantzazu Mendi, a privately owned Spanish ship registered at Bilbao, 
was requisitioned by a decree of the Spanish Government on June 28, 1937. 
On that date Bilbao was in the hands of the Franco insurgents and the vessel 
was on the high seas. On August 11, 1937, the vessel arrived in London, her 
owners issued a writ in rem for possession, and the Admiralty marshal ar- 
rested the ship on August 24, 1937. To this writ the Spanish Government 
entered a conditional appearance. On April 5, 1938, the Franco agent in 
London served notice on the owners that the vessel was requisitioned by the 
Franco insurgents. Her owners and master chose to recognize the Franco 
requisition, consented to it in notarial declarations, and the owners’ posses- 
sion action was discontinued. The vessel remained under arrest. The same 
day, April 13, 1938, the Spanish Government issued a writ tn rem to have 
possession of the Arantzazu Mendi adjudged to them. The Franco insur- 
gents—called “the Nationalist Government of Spain” by the court— 
entered a conditional appearance to set the writ aside on the ground that it 
impleaded a foreign sovereign state which was unwilling to submit to the | 
jurisdiction of the court. 

The hearing came before Bucknill, J., of the Probate Division, who di- 
rected an enquiry to the Secretary of State for Foreign Affairs in the follow- 
ing terms: ‘‘whether the Nationalist Government of Spain is recognised by 
His Majesty’s Government as & foreign sovereign state.” The reply of the 
Foreign Office, by direction of Viscount Halifax, and under date of May 28, 
1938, was as follows:% | 


(1) His Majesty’s Government recognise Spain as a foreign sovereign 
state. 

(2) His Majesty’s Government recognises the Government of the 
Spanish Republic now having its seat in Barcelona as the de jure 
Government of Spain. 

(3) No Government other than that referred to in the preceding sub- 
paragraph is recognised by His Majesty’s Government as the de jure 
Government of Spain or any part thereof. 

(4) The Nationalist Governi of Spain is a Government in conflict 
with the Government of the Spanish Republic established at Barce- 
lona. It claims to be the Government of Spain and is seeking to 


“ The Aranizazu Mendi, [1938] P. 233; affirmed by Court of Appeal, [1939] P. 37; affirmed by 
House of Lords, [1939] A. C. 256, this Journat, Vol. 33 (1939), p. 583. 

2: Only so much of the case as deals with the status of the Franco régime will be examined 
in the present comment. . 2¢ [1938] P. at 242. 
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overthrow the Government of the Spanish Republic and to establish 
its authority over the whole of Spain. 

(5) His Majesty’s Government recognises the Nationalist Government 
as a Government which at present exercises de facto administrative 
control over the larger portion of Spain. 

(6) His Majesty’s Government recognise that the Nationalist Govern- 
ment now exercises effective administrative control over all the 
Basque Provinces of Spain. | 

(7) His Majesty’s Government have not accorded any other recognition 
to the Nationalist Government. 

(8) The Nationalist Government is not a Government subordinate to 
any other Government in Spain. 

(9) The question whether the Nationalist Government is to be re- 
garded as that of a foreign sovereign state appears to be a question 
of law to be answered in the light of the preceding statements and 
having regard to the particular issue with respect to which the 
question is raised. 


Confronted with this remarkable document, Mr. Justice Bucknill pro- 
ceeded to accept without question the implication found in paragraph (9) 
of the Foreign Office reply that whether Great Britain had recognized the 
Franco insurgents as the government of a foreign state was a question of law 
rather than a question of fact.” After this admission it is not, perhaps, sur- 
prising to find him implying that whether a particular régime is the govern- 
ment of a foreign state is a question of English law. The “question of law” 
- before the court, he said, was “whether these facts as proved by the letter 
from. the Foreign Office of May 28 constitute, according to English law, the 
Nationalist Government as a foreign sovereign state.” *8 

The court admitted that the position of the British Foreign Office was 
somewhat unneutral;?* and it did seem ‘‘a contradiction in terms that there 


27 Tf this is not the meaning of paragraph (9), the only other conclusion is that the Foreign 
Office did not say that it had recognized the Franco régime—a point urged by counsel for 
the Spanish Government. Cf. [1988] P. at 287 and 244; [1939] P. at 38; [1939] A. C. at 259. 
In the House of Lorda, Lord Russell of Killowen observed that the letter addressed to the 
Foreign Office ‘““was one which invited an answer to a question of fact—namely, whether or 
not the Nationalist Government of Spain was recognised by H. M. Government as the 
Government of a foreign sovereign state; but the answer of May 28, 1938 (in para. 9), poses 
another and quite a different question—namely, whether the Nationalist Government should 
be so regarded.” [1939] A. C. at 267. Lord Atkin identified the two questions as being the 
same, See below, footnote 43. In the same court, Lord Wright said that the Foreign Office 
reply was “a statement of fact, the contents of which are not open to be discussed by the 
court on grounds of law. But I do not think that in this case the Foreign Office meant that 
they should beso open. The Foreign Office stated the precise facts as then existing in regard 
to recognition by H. M. Government, by the decision of which recognition is given or with- 
held. The question of law left to the court was what was the effect of these facts on the issues 
before the court.” Ibid., 268. 28 (1938] P. at 243. Italics not in the original. 

3° “Tt may well be,” said the court, “that a neutral sovereign power cannot in terms 
recognize the independence of any government seeking to overthrow by force the de jure 
government, without in some measure departing from its own neutrality.” [1938] P. at 
244-245. 
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should be two sovereign governments in Spain, where formerly there was only 
one such state,” *° but, concluded Bucknill, J., “I think that there may be, 
in the eyes of the law, two sovereigns, one de facto and one de jure, in the same 
country. It seems to me that the law, based on the reality of facts material 
to the particular case, must regard as having the essentials of sovereignty a 
government in effective administrative control over the territory in question 
and not subordinate to any other government, because their decrees are the 
only legal authority which governs the area to which the subject matter of 
the dispute belongs.” 8! 

The decision reached by the court—‘‘that the Nationalist Government of 
Spain in law is for the purposes of this case a foreign sovereign state” #2— 
was based on two points: a reciprocity argument, and a quotation from the 
Banco de Bilbao case. The reciprocity argument was that since the Franco 
régime had the “sole administrative and judicial control in its own terri- 
tory” and “is able to extend reciprocal immunity from legal process in its 
Courts to the property of another sovereign state,” therefore it must be an 
independent state “in law.” 3 

In the Banco de Bilbao case,™ the issue, so far as here relevant, was as to 
the effect to be given in an English court to certain decrees of the Spanish 
Government with reference to the Bank of Bilbao, at a time when Bilbao was 
in the hands of the Franco insurgents. In that case also the British Foreign 
Office had informed the court that “His Majesty’s Government recognize | 
the Spanish Republican Government with its seat in Valencia or Barcelona 
as the de jure Government of the whole of Spain, but at the same time recog- 
nize the insurgent Government of General Franco as the Government de 
facto of the area in which Bilbao is situate.” 3 In deciding the Banco de 
Bilbao case for the Court of Appeal, Clauson, L. J., said in part :* 


. . . this court is bound to treat the acts of the government which 
His Majesty’s Government recognize as the de facto government of 
the area in question as acts which cannot be impugned as the acts of 
an usurping government, and conversely the court must be bound to 
treat the acts of a rival government claiming Jurisdiction over the same 
area, even if the latter government be recognized by His Majesty’s 
Government as the de jure government of the area, as a mere nullity, 
and as matters which cannot be taken into account in any way in any of 
His Majesty’s ‘courts.?” 


2 The confusion of “state,” “government,” “‘sovereignty,” in the court’s mind is suffi- 
ciently disturbing to & political scientist to warrant a footnote, but cannot be discussed in 
this comment. 


31 [1938] P. at 245. a Ibid., 248. 33 Ibid. 
“ Banco de Bilbao v. Sancha; Same v. Rey, [1988] 2 K. B. 176. 
% Per Ciauson, L. J. Ibid., at 195. 3 Ibid., at 195-198. 


37 This curious revival of Through the Looking Glass logic, which turns the recognized de 
jure government into a ‘‘rival” claimant whose acts will be treated as a “mere nullity” I 
hope to examine in later comment. 
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On appeal to the Court of Appeal the judgment of Bucknill, J., was 
affrmed.*® Slesser, L. J., was a purist, and he regretted that the court be- 
low, and even the Foreign Office, had fallen into the “evil practice” of saying _ 
loosely that “the Foreign Office, or the Secretary of State for Foreign Affairs, 
recognises, or does not recognise,” when “‘it is, of course, clear . . . that the 
recognition rests with His Majesty, and with His Majesty alone.” How- 
ever, that did not “impeach the validity of the answer which was received 
from the Foreign Office” and on this point Slesser, L. J., thought that “the 
answers require this court to say that His Majesty has recognised the Na- 
tionalist Government of Spain as the government of a foreign sovereign 
state.” Whatever doubts there may formerly have been on this point were 
determined by Luther ». Sagor and the Banco de Bilbao case. Counsel chal- 
lenged the applicability of these cases, however, and Slesser said (though not 
in crystal-clear phrases) :*° 


Even if there was no authority to that effect, I should myself un- 
hesitatingly take the view that, once it is found as a fact that within 
certain boundaries, whatever they may be—and here we are told that 
they at least include the whole of the Basque Provinces—that there 
was a de facto government, the mere fact that there was another gov- 
ernment, claiming to be the de jure government, in that area, in the 
unit which i is called Spain, if it be a unit, would not deprive the court 
of the duty of finding, on that statement, ‘that that de facto government 
—which points to some orderly and organised institutlon—is so organ- 
ised in that area, although fluctuating, as to possess the powers of a state. 
In those. circumstances, I think that it is a proper conclusion that the 
Spanish Nationalist Government has been recognised by His Majesty 
de facto, and must be regarded by the court as a sovereign state. ` 


In concurring opinions, Finlay and Goddard, L.JJ., were of the same 
opinion, but Goddard added that it would be nice “where a court propounds 
@ question of this sort to the Secretary of State” if a ‘clear answer” could be 
given, whereas in this case “the answer was given in nine paragraphs.” 
However, he continued, “we are informed . . . with sufficient clearness, 
though I could wish with a little more directness, that there is a de facto 
Government in the Nationalist Government of Spain, and, accordingly, we 
are bound by authority to hold that for all purposes the consequences are 
the same as they would be if the government were a de jure government.” 4° 

An appeal to the House of Lords was dismissed in February, 1939, and 
the previous decisions were affirmed.“. Mr. G. St. C. Pilcher contended for 
the appellants that the reply of the Foreign Office did not establish that the 
Franco régime was a foreign sovereign state; the Foreign Office regarded 
~ Spain as one state; sovereignty pertains to a state, not to a government, and 
the Foreign Office reply should be interpreted with this in mind; “the letter 
- to the Foreign Office invited a plain answer to a plain question, but the 
answer given is the reverse of plain; .... if the answer is ambiguous, it 


38 [1989] P. 87. 1 Totd., 45. 4 Toid., 54-55. u [1989] A. C. 256. 
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should be referred back, or the House should say that recognition has not 
been established.” # 

These arguments evidently failed to impress Lord Atkin, who wrote the 
opinion for the House of Lords. He felt that paragraphs 5, 6, and 8 of the 
Foreign Office reply ‘‘dispose of the controversy,” and added: 


By “exercising de facto administrative control”? or “exercising 
effective administrative control,” I understand exercising all the func- 
tions of a sovereign government, in maintaining law and order, institut- 
ing and maintaining courts of justice, adopting or imposing laws 
regulating the relations of the inhabitants of the territory to one another 
and to the government. .. . In those circumstances it seems to me 
that the recognition of a government as possessing all those attributes 
in a territory while not subordinate to any other government in that 
territory is to recognize it as sovereign, and for the purposes of inter- 
national law as a foreign sovereign state.“ 


He concluded, therefore: * 


There is ample authority for the proposition that there is no difference 
for the present purposes between a recognition of a state de facto as 
opposed to de jure. All the reasons for immunity which are the basis 
of the doctrine in international law as incorporated into our law exist. 
There is the same necessity for reciprocal rights of immunity, the same 
feeling of injured pride if jurisdiction is sought to be exercised, the same 
risk of belligerent action if government property is seized or injured. 
The non-belligerent state which recognizes two governments, one de 


jure and one de facto, will not allow them to transfer their quarrels to the - 


area of the jurisdiction of its municipal courts.“ 


[1939] A. C. 259-262. 

43 Lord Atkin said that the question before him was ‘whether the Nationalist Government 
of Spain represent a foreign sovereign state in the sense that entitles them to immunity from 
being impleaded in these courts . . . ,”’ and that “on the question whether the Nationalist 
Government of Spain was a foreign sovereign state, Bucknill, J., took the correct course” 
in asking the Foreign Office “whether the Nationalist Government of Spain is recognized 
by H. M. Government as a foreign sovereign state.” The two questions are not, of course, 
the same: to ask whether a régime is tn fact the government of a state is not the same ques- 
tion as whether it has been recegnized as such by H. M. Government. But Lord Atkin, 
following the traditional Judicial pattern, identifies the two questions and states that the 
only way s British court can inform itself of the fact whether a party before it ts a state is 
to ask His Majesty. He specifically disagreed with Lord Sumner in Duff Development Co. 
Ltd. v. Government of Kelantan, [1924] A. C. 797, 823-824, ‘‘that recourse to H. M. Govern- 
ment is only one way in which the judge can ascertain the relevant fact,” and rejected an 
argument by Mr. Pilcher that ‘‘the status of a foreign sovereign state is a matter of public 
notoriety, and, if there is any doubt on the point, that doubt can be resolved only by inquiries 
made at H. M. Foreign Office.” [1939] A. C. at 263-264 and 259. 

The point is reminiscent of the struggles of American courts to decide whether the Soviet 
Government could be said to exist before it was recognized by the United States Government. 
Cf. L. L. Jaffe, Judicial Aspecta of Foreign Relations (1933). 

% Ibid., 264-265. it Tbid., 265. 

“ The meaning of this sentence is not entirely clear to the writer. It apparently means 
that where England recognizes two governments (which are fighting each other) in Spain, 
the de jure government will not be allowed to claim its rights before an English court as to 
territory or things not de facto in its control. 


* 
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For these reasons I think that it was established by the Foreign 
Office letter that the Nationalist Government of Spain at the date of 
the writ was a foreign sovereign state and could not be impleaded.” 


The House of Lords abandoned the attempts of the lower courts to stretch 
The Gagara, Luther v. Sagor, or Banco de Bilbao v. Sancha to cover the deci- 
sion in this case, and decided on the basis of their interpretation of the 
Foreign Office letter. They apparently regarded the Foreign Office as say- 
ing: “His Majesty’s Government have recognized something called the Na- 
tionalist Government of Spain as a government which exercises de facto 
administrative control over the larger portion of Spain and which is not in 
fact subordinate“ to any other government in Spain. Whether what we’ve 
recognized is the government of a state is for you to decide: it’s a question of 
law.” 

How did the court decide this “question of law?” They said, in effect: 
À government which is recognized as having as much power as the Foreign 
Office letter attributes to the Nationalist Government, must be a state; 4° 
therefore we must grant this recognized de facio government the same im- 
munities we should grant a recognized de jure government; and, besides, it 
can grant us reciprocal immunity; and if we take jurisdiction over Franco’s 
property he may have a “‘feeling of injured pride” and may attack us. 

Leaving aside the purely extraneous—and highly improper—considera- 

tions of reciprocity of immunity, “injured pride,” and “risk of belligerent 
action,” it would seem to the writer that the correct interpretation of the 
Foreign Office letter would be that Spain had been recognized by His 
Majesty’s Government as a sovereign state and the government having its 
seat at Barcelona had been recognized as the de jure government of that state, 
t.e., its government had been recognized dejure. This would seem to dispose 
of the issue. If the de jure government was recognized as the Government 
of Spain, the Franco régime did not represent state recognized by Great 
Britain. The remaining portions of the Foreign Office letter would merely 
indicate to the court the following facts: that a rather successful revolt 
against the recognized Government of Spain was taking place; that H. M. 
Government recognized that a rival government had displaced the recog- 
nized government in that portion of Spain it held by force of arms; that 
H. M. Government recognized the rival government as a government which 
in fact exercised administrative control over most of Spain, including Bilbao; 
but that whether this rival government is, or is recognized by H. M. Gov- 


47 Lord Thankerton, Lord Russell of Killowen, Lord MacMillan, and Lord Wright con- 
curred. 

48 They could not say that it was “independent,” because the war was not over. 

49 Whether the state of which the Franco régime was the government was ‘‘Spain”’ the 
court does not say, perhaps because paragraphs (1) and (2) of the Foreign Office letter inform 
the court that the de jure government had been recognized by His Majesty as the government 
of the sovereign state of Spain. 
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ernment as, the government of a state is not answered in the letter (par. 9). 
The court should, therefore, have said that the recognition of the Franco 
régime as the government of a state had not been established, and paragraphs 
(1) and (2) seemed to establish the contrary. 

This may be a matter of opinion. On one point, however, the court was 
on firm ground, viz., in its refusal to distinguish between the legal effects of 
de facto and de jure recognition. If, indeed, the British Government had 
recognized the Franco régime as the de facto government of the sovereign 
state of Spain, the de facto government—+.e., Spain-—would be entitled to the 
immunity claimed in a British court. The disturbing feature of this case, 
however, was that the precedents which refused to distinguish between the 
legal consequences of de facto and de jure recognition envisaged a situation in 
which the de jure, or alternatively, the de facto, government was recognized 
as the sole government of the particular state recognized. The Gagara and 
Luther v. Sagor, both of which were urged by counsel for Franco and dis- 
cussed by the courts below, are no authority for the proposition implicit in 
this case, viz., that where H. M. Government recognizes two governments, 
one de jure and one de facte, in the same foreign state, both are entitled to 
immunities in British courts as the government of that state. In those 
cases there were at the time of British recognition no rival governments to 
the de facto governments in Estonia and Russia. 

If the Foreign Office describes its policy in terms which are an affront to 
juristic logic, to what extent should the courts say “So much the worse for ` 
logic” and apply to the situation a formula which was designed for a different 
set of facts? If it was truly the policy of Lord Halifax to support the Ger- 
man-Italian policy of premature recognition of the Franco insurgents as a 
means of destroying a friendly recognized government, it would obviously 
not be a proper judicial rôle for British courts to interfere. By tradition they 
must follow the political branch of the government on matters of this kind. 
However, in this particular case the Foreign Office letter was sufficiently 
ambiguous to warrant a decision in conformity with juristic logic and com- 
mon sense, pending a more clear declaration by the Foreign Office that it 
intended to embark on a policy of unfriendly and illegal intervention in the 
affairs of-a recognized state. 

Further implications of this eminently British solution are too wide to 
discuss here, but I hope to treat some of them in future comment. 


50 Of. above, footnotes 27 and 43. 


THE LEGAL STATUS OF ADEN COLONY AND THE ADEN 
PROTECTORATE 


By Rosrat R. ROBBINS 
Tufts College 


The terms of Annex Three of the Anglo-Italian Agreement! signed at 
Rome on April 16, 1938, focus attention, inter alia, upon the legal status of a 
vast area adjoining the British Crown Colony of Aden. Not only does this 
part of the agreement bring to the fore many questions relative to the Arabian 
Peninsula and the Red Sea region, but recent political developments in 
India as well have resulted in a change in legal status of Aden-together with 
the Aden hinterland. These changes under the British Crown are important 
in a discussion of British jurisdiction in this area. 

' One provision of the Government of India Act, 1935, was that ‘‘ Aden shall 
cease to be a part of India, ” ? with the result that responsibility for the Settle- 
ment of Aden was transferred from the Indian Government to the British 
Secretary of State for the Colonies. The transfer of this former province of 
India to Imperial control took effect on April 1, 1937, provision for the trans- 
fer being made by the Aden Colony Order, 1936.3 Thereby: was concluded a 
. political connection with India which had lasted for nearly a century. From 

some quarters this change in status has been hailed as placing Aden in an 
sae roves position ” in which it may well become a far greater port than it 
now is,‘ while others simply regard the change, a fortiori, to be one which 
ought to have been made decades ago.’ To understand these views let us 
sketch cursorily the advent and subsequent developments of British rule in 
the area immediately east of Bab el Mandeb. 

The territory, until recently known as Aden Settlement,* was the first to 

1 Great Britain, Treaty Series, No. 31 (1938), Cmd. 5726; Oriente Moderno, XVID, 1938, 
213-222. The agreement was effective Nov. 16, 1988. Great Britain, Treaty Series, No. 
6 (1939), Cmd. 5928. 

126 Geo. 5 & 1 Edw. 8, XII, 94 (2). 

3B. R. & O., 1986 (No. 1081); also: Times (London), July 8, 1936, 15 d. 

‘Times (London), July 22, 1936, 7a. 

ë Great Britain and the East, XLVII, 75. 

6 Ita history prior to acquisition is recorded briefty in Vol. XI of C. U. Aitchison, A Col- 
- lection of Treaties, Engagements and Sanads Relating to India and Neighbouring Countries. 
Revised and continued up to the end of 1930 under the authority of the Government of India 
(Delhi, Manager of Publications, 1933), 1-41. For a more extended history, see Fritz Apelt, 
Aden, Eine kolontalgeographtsche und kolonialpolitische Studie (Groszenhain, 1929), 49-73; 
also F. M. Hunter, The British Settlement of Aden (London, Tribner & Co., 1877). An 
historical treatment of the Hadhramaut is to be found in W. H. Ingram’s Report issued by 


the Colonial Office: Aden Protectorate, A Report on the Social, Economic and Political >- 


Condition of the Hadhramaut, Colonial No. 123 (London, His Majesty's Stationery Office, 
19386). 
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be added to the British Empire after the accession of Queen Victoria. Dur- 
ing the Napoleonic period, Great Britain’s first political intercourse with the 
chiefs of Aden took place when in 1799 it sent a naval force with a detach- 
ment of troops from India to occupy Perim Island for the purpose of prevent- 
ing the French in Egypt from establishing communications with the Indian 
Ocean via the Red Sea. Perim proved to be unsuitable for troops, and the 
Sultan of Lahej received the detachment for a while at Aden. The Sultan, 
Ahmed bin Abdul Karim, proposed to enter into an alliance with the British, 
granting Aden as a permanent station, but the offer was declined. In 1802, 
however, a treaty 7 was concluded with the Sultan by Admiral Sir Home 
Popham, who had been instructed to enter into political and commercial 
alliances with the chiefs of the Arabian coasts of the Red Sea. 

From this time on relations with Aden were negligible until 1837, at which 
time outrages committed against crews of British vessels wrecked on the 
Aden coast resulted in a demand for satisfaction on the part of the British. 
Most notable of the cases of maltreatment was that of the Deria Dowlut, 
for which Captain 8. B. Haines, who was then employed in surveying the 
Arabian coast, was ordered to demand satisfaction. A draft treaty for the 
cession of Aden was laid before the Sultan, who gave a verbal consent, prom- 
ising formally to agree after having consulted his chiefs. This draft left 
undetermined the amount of compensation to be paid. In a letter of Janu- 
ary 22, 1838, the Sultan offered to cede Aden after two months, but stipu- 
lated that he should maintain authority over his people in Aden after the ` 
cession. On this latter point the British agent could not agree, and the Sul- 
tan indicated by letter a willingness to abide by the terms of the first offer. 
At this point negotiations broke when the Sultan’s son laid a plot to rob the 
agent of his papers, and at the same time the delivery of the stolen property 
from the wrecked Derta Dowlut was refused. The Government of Bombay 
dispatched a force which bombarded and took Aden on January 19, 1839, 
and the Sultan and his family fled to Lahej. 

A peace, which was not to be long lasting, was made subsequently by 
which the Sultan signed a bond engaging to maintain peace and friendship 
with the British Government in return for an annual payment of 6,500 
dollars. The British Government likewise engaged to pay the stipends 
which the Sultan was bound to give to the Fadhli, Yafai, Hausbali, and Amiri 
tribes.* From a legal point of view it is important to notice that negotiations 
broke off subsequent to the Sultan’s refusal to relinquish jurisdiction in 
Aden, and a bargain with him was not concluded prior to the use of force. 
Hence British title to Aden rests solely on conquest,” though subsequent 
additions of territory have been acquired by purchase. 

Such was the genesis of British rule in His Majesty’s most recently desig- 

7 Aitchison, op. ci., XI, 53 ff. t Ibid., 57-58. 

* Shaikh Othman was purchased from the Sultan of Lahej in 1882 for $25,090, ibid., XI, 
70 f. ) 
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nated Crown Colony, which, when the territory was first annexed in 1839, 
was made a dependency of the Bombay Presidency. Ultimately, in 1932, 
Aden became a separate province of British India. In speaking of Aden we 
must bear in mind that we are dealing with two areas between which Great 
Britain makes a legal distinction: Aden Colony and Aden Protectorate. 
This distinction is one of British constitutional law, but it is also of interest 
to international law which is concerned with the conditions to which the 
term “protectorate” is applied in the international community. Like the 
Colony, the Protectorate or Aden hinterland has been subject to British India 
in the past, a relationship which was altered at the time of the World War. 

The Colony is a small area of 75-80 square miles which includes Aden, 
Little Aden, Shaikh Othman and Perim.'® In view of its historical associa- 
tions, the allocation of the administration of Aden to India was reasonable, 
just as in the light of recent constitutional developments in India its detach- 
ment therefrom is a logical change. Of long standing were the difficulties of 
administration resulting from the isolation of Aden from the rest of India: 
A young civil servant in India might suddenly find himself uprooted in India 
and ensconced in southern Arabia. The Bishop of Bombay could cross the 
Arabian Sea at government expense, claiming quite legitimately that Aden 
was a part of his diocese. The Resident of Aden before taking action was 
often obliged to obtain sanction from three different authorities, the Bombay 
Government, the Government of India, and the Colonial Office in London. 
` The awkwardness of this situation led the Government of Bombay to con- 
clude that Aden should be formed into a Chief Commissionership under the 
direct control of the Government of India... This change, as noted above, 
came about on April 1, 1932, at which time Aden was made a separate 
province of India. i 

Since Aden has ceased to be a part of British India in accordance with the 
Government of India Act, 1935, only one governmental tie now remains 
to connect Aden to India, and this is not political in nature. The District 
and Sessions Court of Aden became the Supreme Court of the Colony. 
There is appeal from this court to the High Court of Judicature in Bombay 
in civil cases involving property or some civil right to the value of Rs. 5,000 
(£375) or upwards, and in criminal cases as under the provisions of the Indian 
Code of Criminal Procedure. There is no appeal when the sentence does 
not exceed six months’ imprisonment or a fine not exceeding Rs. 500 or both 
such fine and imprisonment. All death sentences are to be subject to con- 
firmation by the High Court of Judicature. There may be further appeal to 
the Privy Council in specified civil cases.” 


1¢ By the 1931 census these areas had a population of 48,338, The India Year Book 
1986-37, XXTTI, 148. Aden received and housed a number of Indian émigrés from Ethiopia 
during the recent Italo-Ethiopian War. The number of Abyssinian refugees at Aden num- 
bered 22, Parliamentary Debates (Commons), 5th series, 326, July 30, 1937, 3497. 

1 The India Year Book, XIX, 160. =- aR, R & O., 1936 (No. 1031), 20. 
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The Constitution “ given to Aden by Order in Council follows the usual 
colonial type under the British Settlements Act, 1887, which empowers the 
Crown to legislate by Order in Council for any British settlement, not under 
an established government, and to establish in it a legislature of not less than 
three persons. There is a Governor, who is also Commander-in-Chief of 
the Colony (Sec. 5). He is empowered to make laws for the Colony (Sec. 
12). Provision is also made for an Executive Council in and for the Colony 
(Sec. 11), the nature of which is dependent upon Royal Instructions. The 
‘provision in the law of British India that religion or place of birth shall not 
render a person ineligible for office under the Crown continues to apply in 
Aden (Sec. 21). 

The Aden Colony Order, 1936, was laid before Parliament together with 
Draft Instructions to the Governor of the Colony.“ It was deemed advis- 
able to depart from the usual practice of not submitting such orders to 
Parliament before issue in order to reassure the Indian traders of Aden who, 
together with the Arabs residing there, wished Aden to remain a free port 
(Sec. 16.6). The Council of the Colony is composed of the Political Secre- 
tary and the Civil Secretary as ex officio members, and such other persons as 
may be appointed by the Crown in pursuance of instructions from the Secre- 
tary of State for the Colonies. Three years is the normal period of service 
for members not ex officio, although they are eligible for reappointment. 
The Governor may for special purposes appoint any person as an extraordi- 
nary member (Sec. 4). The Governor consults with the Executive Council ° 
“except only in cases which may be of such a nature that, in his judgment,” 
the service of the Crown “would sustain material prejudice by consulting 
the Council thereupon, or when the matters to be decided shall be too un- 
important to require their advice, or too urgent to admit of their advice 
being given by the time within which it may be necessary for him to act in 
respect to any such matters” (Sec. 12). The Governor may act contrary to 
the advice of the Executive Council, but if he does he must report the matter 
to the Secretary of State for the Colonies at the first convenient opportunity 
(Sec. 14). Onanumber of enumerated matters, including the law of divorce, 
the currency of the Colony, the salaries of public officers, the imposition of 
import and export duties, obligations imposed upon the Crown by treaty, the | 
subjecting of non-Europeans to any disabilities or restrictions to which per- 
sons of European birth or descent are not also subjected, the Governor of the 


BS, R. & O., 1986 (No. 1031), 20. 

44 Draft Instructions under the Royal Sign Manual and Signet to the Governor and Com- 
mander-in-Chief of the Colony of Aden, Cmd. 5222. One of the significant instructions 
reads as follows: “It being Our intention that all persons inhabiting the Colony should have 
full religious liberty of conscience and free exercise of their respective modes of religious 
worship, We do hereby require the Governor to permit all persons within the Colony to bave 
such liberty, and to exercise such modes of religious worship, provided they be content with 
the quiet and peaceable enjoyment of the same, not giving offense or scandal to the Govern- 
ment” (Bec. 22); see also Times (London), July 8, 1986, 15 d. 
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Colony is enjoined from enacting any ordinance without instructions. ob- | 
tained from the Secretary of State for the Colonies (Sec. 16). 

Because of its geographical position Aden Colony is an important bunker- 
` Ing station and ‘also an entrepôt for trade with Arabia. Its commercial 
importance may be emphasized by noting that no less than ten states main- 
tain consular offices there.“ Great Britain sees fit to maintain a unit of the 
Royal Air Force there because of its strategic importance, though it should 
. be noticed that this body is called upon from time to time to do local police 
service. Perim Island, located at the narrowest point of Bab el Mandeb, 
is an integral part of the Colony and a significant five square miles of island 
fortification which figures considerably in. questions of Imperial defense. 
The title to the several areas comprising Aden Colony is unquestionably 
British and, as we have observed, is based originally upon conquest. Asa 
‘ possession of the Crown, all persons born there are British subjects. All 
British legislation for the possessions of the Crown extend to it. When we 
examine the nature of British jurisdiction in the Aden Protectorate, we find 
that there are some marked distinctions between it and the jurisdiction in the 
Colony. Individuals born in the Protectorate are not British subjects, and 
Imperial legislation is only applicable to the Protectorate when the terms of 
the legislation provide for the same. Hence if the area is not British, it is 
of interest to know the basis of British jurisdiction there and to discover 
whether or not this Protectorate has any status outside of British constitu- 
` tional law. Therefore let us turn to the hinterland of Aden. 

North and northeast of Aden Colony, Great Britain asserts, and in part 
exercises, a protectorate over a vast territory. The extent of this area it is 
admitted has not been determined. The reason for this is that a great part 
of the area, extends into and includes part of the Rub al Khali—that vast 
stretch of the unknown which travellers have called “The Empty Quarter.” 1 | 
The British Government has admitted that the boundaries of this territory 
have not been determined, and that no map is available to show boundary 
details between the Kingdom of Saudi Arabia and the British Protectorate.'® 
There seems to be no immediate need for the British to define the extent of 
the Protectorate, but future discovery of resources and the extension of the 


16 American consular functions in the Hadhramaut, Sa’udi Arabia (including Asir and El 
Hasa) and the Yemen are assigned informally to the consular office of Aden, Register of the 
Department of State, October 1, 1987. 

1t See Annex Three, Art. VI, of the Anglo-Italian Agreement of April 16, 1988. In his: 
Government of the British Empire (New York, Macmillan, 1935), 489, A. B. Keith declares 
that the Aden Protectorate extends over 9,000 square miles. The India Year Book, XXIII, 
148, states that the Aden Protectorate comprises 42 ,000 square miles. The map of Asia 
(1933 projection) of the National Geographic Society, includes in the British hinterland of 
Aden a much greater area, including a vast portion of the Rub al Khali connecting with the 
Qatar on the Persian Gulf. 

“ H. St. J. B. Philby, The Empty Quarter (London, Constable & Co., 1933). 

18 Parliamentary Debates (Commons), Sth series, 366, June 1, 1938, 2072. 
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use of aéroplanes may some day convert asserted claims to this territory into 
valuable British assets. 

Sparsely inhabited by Arab tribes, the hinterland also was administered 
from India until recently. The process of separation of the affairs of the 
Protectorate from India had a logical beginning as early as 1917, when during 
the World War the control of relations with the tribes of this area was trans- 
ferred to the British High Commissioner in Egypt. Military affairs in 
Aden and the business of the Protectorate were put into the hands of the 
Colonial Office in 1927. While Aden was a part of the Indian Empire, 
jurisdiction in the adjacent areas under the protection of the British Crown 
was exercised under the Indian (Foreign Jurisdiction) Order in Council, 
1902,'* passed under the Foreign Jurisdiction Act of 1890.29 But when Aden 
became a colony it was necessary to provide otherwise for jurisdiction in the 
Protectorate, and accordingly the Aden Protectorate Order, 1937, was 
issued.?! 

British jurisdiction in the Protectorate bears considerable explanation, 
although the scores of treaties, conventions, and agreements which define 
the legal bases of the Crown’s rights and obligations relative to these areas 
are difficult to summarize because they are nothing short of a skeletonic his- 
tory of British intercourse with Southern Arabia over a long period of years. 
An examination of them, however, is necessary if distinctions are to be shown 
between the sovereignty exercised by the Crown within the Colony, and the 
exercise of British jurisdiction in the Protectorate. 

In the Aden hinterland the principal chiefs of the tribes and confederations 
of the region administer government unto the local populations. Between 
these native chiefs and the British Government, Aitchison records no less 
than seventeen sets of protection treaties.* These include agreements with 
the Sultanate of Qishn bordering upon Oman. The Sultan of Qishn is also 
the ruler of Sokotra, an island of some 1,382 square miles in area lying off 
Cape Guardafui on the African coast. In short, Great Britain has treaty 
relations with chiefs all along the Hadhramaut coast. 

These instruments are recognizable internationally as following the pattern 
of protectorates, but in international law they are not regarded as treaties, 
conventions, or agreements. If the British Crown should decide to override 
them, no international liability would be incurred, nor would any procedure 
under the constitutional law of the Empire lie against the Crown. The 


68. R. & O., 1902 (No. 466). 20 53 & 54 Vict., c. 37. 

28, R. & O., 1937 (No. 246). The most recent provision by His Majesty’s Privy Council 
for the “peace, order, and good government of the Protectorate of Aden.” 

7 Aitchison, op. ct., XI, i-vi. 

2 Keith, op. cti., 500; of. the dictum of M. Max Huber, Arbitrator of the Palmas Island 
Case, this JOURNAL, Vol. 22 (1928), 897-8: ‘‘As regards contracts between a state or a com- 
pany such as the Dutch East India Company and native princes or chiefs of peoples not rec- 
ognized as members of the community of nations, they are not, in the international law sense, 
treaties or conventions capable of creating rights and obligations such as may in international 
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position of these chiefs seems to be similar to that of the chiefs of African 
protectorates who do not possess such a degree of sovereignty as to exempt 
them from the jurisdiction of British courts.” Nor is the position of these 
chiefs legally unlike that of the native rulers of India. The relationships of 
the native states of India have been formed at various times by numerous 
treaties and engagements with varying details comparable to those with. the 
chiefs of Aden. But the common feature is that in all cases there has been 
a cession to the Crown of complete control of all external affairs, and the 
position has always been taken that for external purposes the states are part 
of the British Empire. Thus principles of international law have no direct 
bearing upon the native states any more than they would upon unincorpo- 
rated territory under the sovereignty of the United States. A point of purely 
theoretical interest would be that of the validity of preéxisting agreements 
with foreign Powers, since now the Crown alone is competent to conclude 
treaties affecting the native states of India or, in our particular case, the 
native chiefs of Aden. An incidental reference from the discussion between 
France and Great Britain over the Madagascar question, 1896-97, relates to 
this question. In a dispatch dated April 25, 1896, Lord Salisbury declared: 


The position has been defined as that of a subordinate alliance. It 
has, however, never been contended that if those states had had pre- 
existing treaties with a foreign Power, the assumption of protectorate by 
Great Britain would have abrogated these treaties.* 


In the case of Madagascar, Great Britain and the United States were not 
willing to forego their rights under treaties made with the Malagasy Govern- 
ment before the establishment of the French protectorate. Since, however, 
there appears to be no such treaties between the Indian states or the Aden 
chiefs with foreign Powers, claims of treaty rights by Powers other than 
Great Britain are not raised. If, however, the Sultan of Muscat should 
agree to British protection and place the conduct of the external relations of 
his domain in the hands of the British Government, the claims of foreign 
Powers under existing treaties with the Sultan could be valid.* 

The Aden Protectorate Order, 1937, is based upon the Foreign Jurisdic- 


law arise out of treaties. But on the other hand, contracts of this nature are not wholly 
void of indirect effects on situations governed by international law; if they do not constitute 
titles in international law, they are nonetheless facts of which the law must in certain cir- 
cumstances take account.” 

“ Tshekedi Khama v. Ralshosa, [1931] A. C. 784. 

35 Herbert Arthur Smith, Great Britain and the Law of Nations (London, P. 8. King, 1932, 
2 vols.) H, 43. In rendering an advisory opinion on a similar question, the Permanent Court 
of International Justice held that, in international law, the application of French nationality 
decrees in the French protectorates of Tunisia and Morocco was not solely within the domes- 
tic jurisdiction of France as claimed under Art. 15, para. 8 of the Covenant of the League of 
Nations. P.C.1.J., Collection of Advisory Opinions, No. 4, 28-29. 

16 M. F. Lindley, Acquisition and Government of Backward Territory in International 
Law (London, Longmans, Green and Co., 1926), 308. 
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tion Act of August 4, 1890, an enactment of Parliament to provide for the 
exercise of jurisdiction which Great Britain has acquired within a foreign 
country. It authorizes the Crown to exercise within a foreign country juris- 
diction which it has obtained in the same and as ample a manner as if it had 
acquired that jurisdiction by cession or conquest of territory (Sec. 1). Where 
a foreign country is not subject to any government from which the Crown 
might obtain Jurisdiction by treaty, grant, usage, sufferance, or other lawful 
means, the Crown may exercise jurisdiction over its subjects in that country 
and such jurisdiction shall be regarded as jurisdiction in a foreign country 
(Sec. 2). There seems to be no limit to this jurisdiction on the part of Great 
Britain due to the absence of pre&xisting treaties. A protecting state, how- 
ever, may qualify its own jurisdiction by subsequent treaties as the British 
bave done in accordance with the Anglo-Italian Agreement of April 16, 1938. 
In Annex Three, Article VI, Section I, Britain declares its intention to main- 
tain the autonomy of the Arab rulers under its protection and that the Gov- 
ernment ‘‘will not undertake or cause to be undertaken any military prepa- 
rations or works other than military preparations or works of purely 
defensive character for the defense of said territory or of communications 
between the different parts of the British Empire.” 

By the Protectorate Order, 1937, the Governor of Aden is empowered 
to make rules and orders to secure the enforcement within the Protectorate 
of judgments, orders, and decrees of the courts of the Colony (Sec. 7). 
These courts have jurisdiction in all matters arising in the Protectorate in 
which any person not being a native of the Protectorate is concerned, in 
the same manner and to the same extent as if such matters had arisen in the 
Colony (Sec. 9). The Crown reserves the power to make laws for the 
peace, order, and good government of the Protectorate (Sec. 6). 

In the protection agreements with the local rulers, jurisdiction is ceded to 
Britain by a more or less stereotyped formula. The acquisition of territory 
within the Protectorate by a foreign state is precluded by a stipulation in an 
agreement with each local ruler whereby he undertakes to refrain from enter- 
ing into any correspondence, agreement or treaty, with any foreign nation or 
Power, and promises to give immediate notice to the Aden magistracy of any 
attempt by any Power to interfere with the ruler’s territory or its depend- 
encies. These treaties are not so much the source of British power over the 
territory as a recognition by the native chiefs of the authority assumed by 
the Crown. The formula may vary somewhat in the several agreements, 
but in each case Britain assumes the exercise of external sovereignty in the 
area, and no diplomatic or political relationships could be maintained except 
through the protector. The position of Great Britain in the Sultanate of 
Oman is somewhat different, for Oman is still an independent state. The 
Sultan has not alienated the exercise of external or internal sovereignty in 
his country. France and England engaged themselves reciprocally to re- 
spect the independence of the Sultan by a declaration of March 10, 1862, 
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and this independence was affirmed by the Permanent Court of Arbitration 
at The Hague.?’? Diplomatic and consular agents are accredited to him, 
and he has the right to conclude international political and commercial 
_ treaties. Within the country, law-making, taxation, and the administration 
of justice remain with the local magistracy. The Sultanate of Oman differs 
from the Sultanate of Zanzibar, which was separated from it in 1861 after 
the claim of feudal supremacy over Zanzibar by the Sultan of Muscat was 
arbitrated by Lord Canning. In 1890 Great Britain announced a formal 
protectorate over Zanzibar, and in 1913 the Foreign Office relinquished 
control of it to the Colonial Office. Zanzibar is now classed as a “ protected 
state.” Its Sultan’s decrees must be countersigned by the British Resident 
who is under the direction of the Colonial Office. 

The Aden Protectorate Order, 1937, defines the limits of the Protectorate 
in more definite terms than heretofore: on the west and north by the King- 
dom of the Yemen and the Kingdom of Saudi Arabia, and on the east by the 
Sultanate of Oman.*® These stipulations are interesting in view of their va- 
riations from those set forth in The India Year Book,?* which infers that the 


northern boundary of the Protectorate terminates at Rub al Khali. The - 


boundary between the Protectorate and the Yemen was fixed by an Anglo- 
Turkish commission appointed for the purpose, and an agreement ** be- 
tween the two states was ratified at London on June 3, 1914. Early in the 
World War the chiefs in the vicinity of the boundary called upon Aden for 
assistance under the Protectorate treaties, but none could be given. In the 
second year of the war the Turks moved troops into the Protectorate. The 
Sultan of Lahej attempted to stop the advance, but Turkish machine guns 
broke the morale of his riflemen and he fell back to Lahej, which was occu- 
pied by the Turks. ‘Then an unusual chapter of the war ensued—a military 
deadlock between the Turks and the British at Aden which lasted for three 
and one-half years until the Turkish troops evacuated Lahej after the 
armistice. After the war the Imam Yahya of San’a gradually extended his 
rule over the Yemen and controversies relative to his maintenance of frontier 
posts in territories under the protection of Britain led to his evacuation in 
the summer of 1928 in consequence of operations by the Royal Air Force. 
- The boundary between the Protectorate and the territories of the Kingdom 
of the Yemen has now. been definitely accepted by the Treaty of San’a 
signed on February 11, 1934. The Treaty of Jidda of May 20, 1927, which 
is the basis of the relationships between Britain and King Ibn Saud of Hejaz- 


= 


Nejd, does not mention the boundary between his domains and the Pro- . 


tectorate.™ 
Administration in the Protectorate over the local tribes, which formerly 
2? Muscat Dhows Case (1908). 325, R. & O., 1937 (No. 248), Boo. 2. 
3 Vol, XXIII, 148. Aitchison, op. cit, XI, 42-43, 


n Oriente Moderno, XIV, 1934, 367-369. 
” British and Foreign State Papers, CXXXIY, 1931, 273. 
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were constantly at war with one another, illustrates the British “rule of 
thumb” method, whereby the Crown is willing to disturb the local political 
arrangements as little as possible provided peace and order can be maintained 
at an economical price. Should Britain retain an armed force at Aden 
adequate for policing the Protectorate, the drain on the London exchequer 
would be thousands of pounds daily. For a long period of time a much less 
expensive method has developed. The result is an administrative pattern 
whereby the local chiefs agree to maintain peace within their own territories 
and with neighboring peoples and not to levy excessive transit dues or to 
levy new taxes or dues on goods in transit without a previous sanction of the 
Aden Government. In return, the British agree to make small monthly or 
yearly payments* to the local rulers, to furnish rifles and ammunition under 
certain conditions, and to permit the local rulers to visit Aden, where they 
are treated with respect and given passes to carry arms and are accorded a 
stipulated number of salutes upon arrival. These provisions vary from tribe 
to tribe, and the fact that these honors and money payments are much 
coveted by the chiefs provides the British Government with an effective 
sanction applicable when the local peace is disturbed. 

Recent years have witnessed an important adjunct to the methods of 
maintaining order in the Protectorate. This is the use of the aéroplane, 
which elsewhere has become an effective weapon for desert control. Ina 
lecture before the Royal United Service Institution on “Air Force Codpera- 
tion in Policing the Empire,” Air Commodore C, F. A. Portal has explained 
the type of police duty which the R. A. F. has carried out in Aden.“ The 
sheikh of the Kotaibi tribe under an agreement of 1915% had undertaken, 
inter alia, ‘‘to keep open the roads of the Kotaibi territory and its depend- 
encies,’”’ and to “protect all persons who may be going in the direction of 
Aden for the purpose of trade or returning therefrom.” The Kotaibi tribe 
attacked a caravan, and the sheikh, while admitting responsibility, pretended 
that he was unable to control the troublesome sections of the tribe. He was 
ordered by a certain date to forfeit a fine of 500 dollars together with the 
culprits or approved hostages from the guilty sections. The Kotaibi were 
defiant and a ten-day ultimatum was sent during which time a photographic 
reconnaissance of their whole country was completed. Immediately upon 
the expiration of the time limit aircraft appeared over the whole territory 
and dropped a few bombs. Heavy bombing was reserved solely for the 
houses of the sheikh and his uncle, who were known to have instigated the 
original caravan attack and subsequent defiance of British jurisdiction. The 
normal routine for two months was to patrol the territory by several aircraft 
all day long and at night when there was sufficient moon to permit the pilots 
to fix their positions. Suitable extracts from the Koran were also used in 

# In the various agreements these payments range from fifty to several thousand dollars 


annually. 
#4 Times (London), Feb. 18, 1987, 4g. ; % Aitchison, op. cht., XI, 148. 
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the bombardment. Finally, offers of peace and mediation were begun 
through the good offices of a neighboring sultan. 

In this two months’ blockade of the Kotaibi tribes the R. A. F. suffered 
no casualties and the losses to the natives were three men. These were 
killed through trying to take to pieces a delay-action bomb, which they had 
been repeatedly warned not to do. Commodore Portal praises the air 
method wherever it is feasible, because it is impersonal as compared with an 
Army expedition, and results in no ill will on the part of the tribes. The 
Army punitive expedition makes the tribesman stand and fight, the air 
method drives him away. The latter method achieves its end by boring the 
tribe and leaving it nothing at which to strike back, thus relieving it of the 
intense excitement of battle and its accompanying death, glory and loss for 
its members. 

Road construction in the more accessible sections of Aden Protectorate 
has experienced considerable progress in recent years. In July, 1987, Sir 
Bernard Riley, the Governor of the Colony, visited the Kaiti Sultan at 
Mukalla and opened a new road over a hundred miles in length from Sheher 
on the coast to the inland town of Tarim. This enables motor cars to reach 
the great Wadi Hadhramaut from the sea, a journey heretofore made com- 
mercially only by camel caravan.™ 

In a district where local tribesmen are none too peaceful, road-building is 
apt to encounter difficulties. In the early part of 1937, the Shairi tribes in 
the region of Khureba Pass necessitated further police measures by air. 
These tribes are recognized as being under the suzerainty of the Amir of 
Dhala, whose forbears have been bound by agreement with Britain to keep 
peace and friendship since as early as 1880.27 When the Shairi were ap- 
proached with a view of providing labor for the repairs of the pass, the tribe 
showed open defiance to both the Amir and the government and even threat- 
ened to prevent the repairs. On March 24, 1987, the government staged a 
bombing demonstration on 9 target within full view of their main village of 
Julela. This was sufficient to obtain a promise to comply with government 
orders, and hostages, rifles and money were handed over as a pledge. A 
week after the target practice the Shairi dishonored their pledges by firing 
on the Amir’s troops. On the following day, after a warning to remove the 
women and children, the Shairi were forced by air action to evacuate Julela 
and the neighborhood of the pass, which the Amir’s troops proceeded to 
occupy. The bombings reflected no casualties and no further disturbances 
occurred; the Shairi ceased their attempts to obstruct the repairs and they 
fhetselves provided labor for the purpose. 

British policy in the Aden Protectorate and Italian ionur relating 
thereto has recently provoked a verbal war between two students of Arabian 
history and politics, and serves admirably to illustrate misconceptions 
which can result in the minds of informed scholars when the legal basis of 

* Times (London), July 22, 1937, 14c. 3 Aitchison, op. ctt., XI, 145. 
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jurisdiction is not clearly understood. The aggressor in this war is Mr. 
Kenneth Williams, author of a biography of King Ibn Saud of Saudi Arabia,?* 
who has attacked the famous scholar and friend of the Arabs, H. St. J. B. 
Philby, for an allegation which the latter made to the effect that the Kathiri 
Sultan was imprisoned at Mukulla as a hostage, and that ‘‘ His only offense 
is that some months ago he denounced the forced treaty of 1917 dictated by 
the Aden authorities to his predecessors.” *® It is immaterial here that Wil- 
liams has denied that the Sultan is imprisoned, but he has declared that 
this potentate is “an independent ruler.” 4° Philby, who has been converted 
to Islam and now resides at Mecca,“ and whom we think of as a worthy 
successor to such outstanding Arabian travellers as Doughty, Gertrude Bell 
and Colonel Lawrence, has correctly pointed out that the Kathiri Sultan is 
not independent, either de facto or de jure. Williams argues that ‘‘there is, 
and there is contemplated, no direct British administration in the Hadhra- 
maut; there is only the desire to help the native rulers to govern more effi- 
ciently, to secure peace in their domains, to bring to them such modern ideas 
as the inhabitants are beginning to demand.” This may be the object of 
Great Britain, but certainly the basic assumption is false, for it has been 
shown above that the native rulers possess no external jurisdiction and the 
protecting state, acting through the Aden magistracy, may and sometimes 
does exercise internal jurisdiction, even to the extent of intervening in 
questions of the succession of local rulers.* 

With feeling running high between Rome and London since the outbreak 
of the Ethiopian War down to April, 1938, it is not to be expected that any 
police measures such as have been referred to above should pass unnoticed 
by the Italians. The Italian Broadcasting Agency’s propaganda to the 
Arabs in their native tongue, which has been answered by similar broadcasts 
from England, have alleged that bombing planes have used poison gas on the 
tribes of the Protectorate. A weighing of the facts would hardly lead one to 
believe that such is the case. The establishment of jurisdiction by the 
British in Southern Arabia has been a fatit accompli for a long time, and there 
is no occasion for duplicating the Italian methods employed in subduing 
Ethiopia, criticisms of which have caused the Italian state no little irritation. 
On March 17, 1937, Mr. Eden firmly denied these accusations when the 
question was aired in the House of Commons that poisonous gases had been 
employed in the Aden Protectorate, and subsequently other members of the 
British Cabinet have held that the Protocol of June 17, 1925, has not been 
violated.“ . 

48 Ibn Saud, The Puritan King of Arabia (London, Jonathan Cape, 1933). 

* World Review, January, 1938. 

40 ““Falsehoods About the Aden Protectorate,” Great Britain and the East, L, 72. 
41 “I Live in Mecca,” The Living Age, 354, No. 4458, March, 1938, 22. 

t Great Britain and the East, L, 265. u Colonial No. 123, 82. 

“ Times (London), March 18, 1937, 7b; see also Parliamentary Debates (Commons), 5th 
series, 331, 869-70. 
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The above observations have been made for the purpose of nee some 
conclusions on two questions. First, what distinctions, if any, of a legal 
nature may be’ drawn between-Aden Colony and the Protectorate? Bec- 
ondly, if any distinctions can be recognized, what status, if any, does the 
Protectorate have in international law? We have pointed out that under 
: British constitutional law there are some distinguishing features between the 
Colony and the Protectorate.. (1) Although the same British officials make 
up the magistracy of both areas, the organic laws of Aden and the Aden 
- Protectorate are separate Orders in Council. (2) Other states are precluded 
from the Protectorate to the same degree as they are from the Colony, for 
any political or diplomatic relations with the former must be carried on via 
the Colonial Office through which the Crown exercises jurisdiction in the 
Protectorate. (3) The inhabitants of the Colony are distinct from those of 
the Protectorate. All-persong born in the Colony are British subjects. 
Legislation passed by the Crown for British’ possessions extends to the 
Colony. The inhabitants of the Protectorate are not British subjects, but 
rather ‘British protected persons.” In foreign countries, these “protected 
persons” are entitled to British diplomatic protection, ‘and in foreign coun- 
tries with independent governments in which the Crown exercises extra- 
- territorial jurisdiction, they are treated as entitled to the same exemption 
from local law as are British subjects. Legislation by the Imperial Parlia- 
ment extends to British protectorates only when it is clearly apparent from 
the terms of the Act in question that such is intended.“ (4) Despite the 
degree of British jurisdiction internally, and complete control of external 
affairs by the protecting state, the Protectorate does not in law form an 
integral part of the Crown’s domains because it has never been acquired by 
settlement, cession, conquest, or annexed by His Majesty. 

In many instances the status of protectorate is merely the first step 
‘toward annexation of the territory by the protecting state,” and it seems 
quite possible that the Crown might annex the Aden Protectorate at some 
future time. According to Keith, ‘when it is possible to establish a Legis- 
lative Council in which expression can be given to the needs of the popula- 
tion, the time for annexation is normally present...” 48 Although the 
Aden Protectorate has not advanced that far in political development, we 
have the statement of the Political Resident of Aden in his report on the 
Hadhramaut that “the age-long ‘seclusion of the country has gone, and 
though outside the towns conditions of life are, forthe most part, still primi- 
tive, the Hadhramaut appears to be changing almost despite itself.” 49 . 
‘The shades of civilization are closing rapidly over these feudal valleys,” 


4 Keith, op. cit., 464, 501, - “R. v. Crewe, [1910] 2 K. B. 603. 

a. G. Fenwick, Wardship in Internstional Law (Washington, Government Printing 
Office, 1919), 33 

a A. B. Keith, The Constitution, Administration and Laws of the-Empire (New York, 
Henry Holt & Co., 1924), 267. o Colonial No. 128, 5. 
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writes Freya Stark, “only the absence of transport keeps our hygienic vul- 
garity at bay.” °° The world has witnessed how Ibn Saud has bridged the 
centuries in Inner Arabia in the last score of years by introducing the auto- 
mobile, the aéroplane, and the wireless. Perhaps these adjuncts will hasten 
the development of the Hadhramaut to colonial status. 

There are those who persist in thinking that Britain is pursuing a policy of 
annexation in Aden Protectorate, and again and again the government has 
issued a denial of this intention.’ By the Anglo-Italian Agreement, Great 
Britain has declared its intention to maintain the autonomy of the Arab 
rulers under its protection in Southern Arabia for at least ten years and not to 
further the defenses of the region. Britain has undertaken not to extend its 
jurisdiction in the Aden Protectorate for a period, but at the same time all 
other foreign Powers are precluded from acquiring any political influence in 
this area. This policy is in keeping with that which Britain has shown 
toward the neighboring Persian Gulf region over a long period of time. 
The Crown does not desire to annex territory in this region, but is deter- 
mined that no other Power shall establish itself along this approach to the 
Indian Empire. 

We come now to the second question, for despite the evanescent distinction 
between a colony and a protectorate it has been shown that distinctions be- 
tween the Aden Colony and the hinterland have significant purposes in 
British constitutional law. If Aden Protectorate is not British, does it have 
any position as a protectorate in international law? 

The term “protectorate” has been used broadly by writers on interna- 
tional law to apply to cases wherein a comparatively powerful state assumes 
the duty of protecting a weaker state with the essential feature that the 
conduct of the external affairs of the protectorate are placed in the hands of 
the protecting state. Even though the protectorate has given up its ex- 
ternal sovereignty, it has not lost the whole of its independence, for in in- 
ternal affairs it has freedom of action for the most part as long as such action 
does not involve it with a foreign Power. A typical example often cited of a 
protectorate was that assumed by Great Britain over the Ionian Islands 
from 1815 to 1864. The basis of this protectorate was three: identical 
treaties which Britain made with Russia, Austria, and Prussia, respectively, 
whereby it was declared that the islands should form a single state, free and 
independent under the immediate and exclusive protection of the King of 
Great Britain. During this period the islands were governed under a con- 
stitution adopted by a local legislature and had their own commercial flag. 
Even in internal affairs the protecting Power exercised considerable control. 
The protectorate ceased in 1864 when the islands were ceded to Greece with 
the consent of the guaranteeing Powers." The state had actual identity in 
international law and is an example of what writers have classified as ‘real 


8° The Southern Gates of Arabia (London, John Murray, 1936), 118. 
| Great Britain and the East, L, 618. 2 Lindley, op. ctt., 181-182. 
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protectorates.” This type of protectorate has usually been exercised over a 
state which 1s well developed, and the general intention is that the state will 
not be absorbed by the protecting state. 

In two notable cases involving sultanates in the Malay Peninsula, English 
courts have declared the independence of local rulers whose states are under 
British protection. The Sultan of Johore was declared an independent sov- 
ereign in 1894," and the Sultan of Kelantan the sovereign of an independent 
state in 1924." Both of these sultans now act on advice of British officers, 
and under British constitutional law they are classified with the group of 
Malay States known as “protected states.” In “protected states” society 
has advanced beyond the tribal stage, and there is an established govern- 
ment which can agree to accept the protection of the guaranteeing Power. 
‘Protected states” differ from “real protectorates”’ in that there is an ab- 
sence of an expressed intention not to absorb the former. 

A third class of protectorates includes those known as ‘‘Colonial Protec- 
torates.” These protectorates result from protection treaties negotiated by 
the Great Powers with tribal chiefs since the middle of the last century, 
whereby the protecting state secured a first claim in view of possible occupa- 
tion and annexation of the territory at some future time. It is difficult to 
distinguish between a ‘‘protected state” and a “colonial protectorate” 
aside from the fact that in the case of the former organized government was 
an established fact when the state accepted the protection of a powerful 
state, while government in the colonial protectorate had experienced: little 
development beyond the tribal state at the time of the protection agreement. 
Both types of protectorates, which are largely creations of British constitu- 
tional law, are administered by the Colonial Office, with governments of the 
“protected states” administered along Crown Colony lines. Protected 
states, as well as colonial protectorates, are administered as component 
parts of the British Empire, and there is no definite legal theory to dis- 
tinguish between them or between protectorates and colonies within the 
Empire. 

The Aden hinterland is a protectorate of the colonial type, and as such it 
has no international status. Its distinctiveness historically and actually is 
less than that of the Indian States, the States of the Malay Peninsula, and 
the Sultanate of Zanzibar, all of which are now under the jurisdiction of the 
British Crown. This is because the Hadhramaut has not yet developed 
béyond a feudal stage of society. In the face of rapid developments of trans- 
port, it is not beyond the realm of possibility that a religious fanatic may 
some day weld these local chiefs into something of an organized state which 
would result in some interesting questions for the Colonial Office to deal 
with. International law recognizes a distinction between a “‘real protec- 
torate”’ and ‘colonial protectorate” in that it deals with the former and not 


8 Mighell v. Sultan of Johore, [1894] 1 Q. B. 149. 
“ Duff Development Co. Ltd. v. Kelantan Government, [1924] A. C. 797. 
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the latter. The scope of international law does not, however, provide a dis- 
tinction between a “colonial protectorate” and a “protected state.” No 
other Power in the international community can lawfully prevent the 
protecting state from annexing a protectorate of the colonial type if it wills 
to do so. 


TWENTY-FIFTH SESSION OF THE INTERNATIONAL 
LABOR CONFERENCE 


By Sante SIMPSON 
Wharton School of Finance and Commerce 


The 25th Session of the International Labor Conference opened on June 8 
in Geneva and ended on June 28. Appropriately enough, its President was 
Dr. Edmond Schultess, of Switzerland, a Federal Councillor and chief of the 
economic department of the Swiss Government since 1925. This was the 
first time a Swiss national had been honored with this position and the 
appropriateness of the election lay in the fact that just fifty years ago Switz- 
erland sent out a renewed invitation to an international labor conference 
which led directly to the convocation of the Conference in Berlin in 1890.1 
Figures in the Provtstonal Record of the 25th Session list 45 countries repre- 
sented at the session through 154 delegates and 198 advisers, for a oe of 
352 persons in attendance.? 

On the agenda of the 25th Session were six questions: (1) Peshnieal and 
Vocational Education and Apprenticeship; (2). Regulation of Contracts of 
Employment of Indigenous Workers; (3) Recruiting, Placing and Condi- 

tions of Labor of Migrant Workers; (4) Regulation of Hours of Work and ` 
' Rest Periods of Professional Drivers (and their assistants) of vehicles en- 
gaged in Road Transport; (5) Generalization of the Reduction of Hours of 
Work in Industry, Commerce and Offices; and (6) Reduction of Hours of 
Work in Coal Mines. All six questions were before the session for final 
decision, the first five being in the second stage of the two-discussion pro- 
cedure * and the — having been discussed at a tripartite technical confer- 
ence a year ago.‘ Consideration of the fifth question was postponed and 

TB, E. Lowe, The International Protection of Labor (New York, 1935), pp. 26-27. 

2 Prov. Rec., Int. Labor Conf., 25th Session, Geneva, No. 2, p. 2; No. 4, p. il; and No. 9, 
. 1. i 
P 3 For a brief summary of the action of the 24th Session, see Smith Simpson, this JOURNAL, 
Vol. 32 (1938), p. 801 ff. For a longer summary, see International Labor Review, Vol. 
XXXVIII, No. 3 (September, 1938), pp. 301-375. See also, Smith Simpson, “The I. L. O. 
Month by Month,” American Federationist, Vol. 45, No. 8 (August, 1938), pp. 821-830 at 
pp. 825-828. 

‘The 24th Session of the Conference considered that in view of the discussion which had 
been held in the Technical Tripartite Meeting on the Coal Mining Industry from May 2-10, 
1938, a single discussion by the Conference itself would be adequate. Int. Labor Conf., 24th 
Session, Geneva, 1938, Record of Proceedings, pp. 625-6389 (Report of the Committee on 
_ Hours of Work), especially at p. 638; p. 339 ff. (discussion in the Conference); p. 438 (record 

vote on the placing on the agenda of the 1989 Session of the Conference of the question of the 
reduction of hours in coal mines). For discussion of the utilization of a preparatory techni- 
cal meeting as a first discussion by the Conference itself, see Report of Committee on Stand- 
ing Orders, tbid., p. 427 fi. 
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consideration of the sixth question was suspended because of the political 
uncertainty in Europe. On the other four questions, four dearg conventions 
and nine recommendations were adopted. 

The first question on the agenda gave rise to two recommendations. The 
first of these recommendations embodied a set of principles for the guidance 
of governments in their promotion of technical education. The principles 
were expressed broadly and may be briefly summarized: 

Vocational training programs should be codrdinated and developed on the 
basis of a general program which, itself, should be based on the occupational 
interests and cultural needs of workers, the needs of employers and the 
economic and social interests of the community.’ The collaboration of all 
three interested groups, as the reporter of the Conference Committee on 
Technical Education pointed out, is designed to “vitalize the programme,” 
to preserve its “essential unity,” and to advance the interests of “youth, 
industry and labor.” In the second place, compulsory education, which 
should be general in character, should nevertheless provide for children a 
preparation, taste and esteem for manual work.” The network of schools 
contemplated to be established in each country should be adjusted as re- 
gards number, location and curricula to the economic requirements of each 
region and afford workers adequate opportunities for developing their tech- 
nical or trade knowledge.’ Special courses should be created in times of 
depression to take up the slack in employment.® Admission should be free; +° 
and attendance facilitated by such assistance as free meals, provision of ` 
working clothes and implements, free transport or reduction in cost of trans- 
port, or maintenance allowances." Workers of both sexes should have equal 
rights of admission.“ Certificates should be issued as the result of examina- 
tions,!* and principles for the selection of qualified teachers are laid down." 

The foregoing is but a summary of the recommendation and therefore 
omits a number of details, but even so the details are not great. The object 
of the recommendation is simply to provide a general pattern alike for those 
countries which feel that private initiative should be maintained without 
too strict a supervision on the part of the government, and those countries 
which feel the need for rather strict supervision. Although objections to 
certain provisions were made by a spokesman for the Employers’ Group in 
the Conference,'* the recommendation was adopted without opposition." 


‘ Part II, Sec. 2 (2). The text of the recommendation is printed in Prov. Rec., id., No. 
20, pp. i-ix, 

* Prov. Rec., id., No. 21, p. 314. See the danon at the 24th Session of the Conference 
on the Report of the Committee on Technical Education, Rec. of Proc., id., p. 395 ff. 


’ Part II, Seo. 8 (1). è Part IV, Seo. 5 (1). ° Td, (2). 
10 7d., Sec. 6 (1). u Jd, (2), 18 Td., Seo. 10 (1). 
13 7d., Part VIT, Seo. 16 (1). “4 Id., Part VIII. 


u See the preamble of the recommendation and comment by the reporter, loc. cit. 
Prov. Rec., id., No. 21, pp. 816-316. 
17 Thid., p. 319. 
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The second recommendation adopted on the first question on the agenda 
deals with apprenticeship, which differs from technical and vocational educa- 
tion in that apprenticeship occurs, not in a school, but in an employer’s 
place of business and therefore requires a contractual relationship between 
learner and master. The object of this second recommendation is to obtain 
a certain amount of uniformity within each country in the degree of skill 
required and in the methods and conditions of apprenticeship in each trade. 
This recommendation, which is even more general than the first, sets no 
standards of skill. On methods and conditions of apprenticeship, it defines 
certain principles to which consideration should be given, such as that ap- 
prenticeship should be permitted only at an age which should not be lower 
than the age at which school attendance ceases to be compulsory; '* entry 
into apprenticeship should be subject to medical examination; !° apprentices 
should be registered; 2° transfer between employers should be facilitated 
where this is necessary to avoid interruption of the apprenticeship or for some 
other reason; °?! provision should be made for the holding of examinations; # 
and supervision should be established over apprenticeship, particularly with 
a view to insuring that the rules governing apprenticeship are observed, 
that the training given is satisfactory and that there is reasonable uniformity 
in the conditions of apprenticeship. ‘To afford elasticity, the recommenda- 
tion states that the measures taken to effectuate this program “may be taken 
by laws or regulations, or by decisions of public bodies entrusted with the 
` control of apprenticeship, or in virtue of collective agreements, or by a 
combination of the above methods.” * The record vote on the recommenda- 
tion was 110 votes.to 0.* 

In respect of the second question on the agenda, two draft conventions and 
two recommendations were adopted. This item was of no direct interest to 
the United States, since this country has no colonies and its problems as to 
indigenous workers relate only to Indians on reservations and to natives of 
Alaska, Hawaii, Guam, the Philippines and other overseas territories. The 
number of persons concerned is not large and their situation is not as back- 
ward or as acute as are those of other indigenous people.* However, the 


-18 Sec, 3 (2) (b). The text of the recommendation is printed i in tbid., No. 22, pp. i-iv. 

19 Td, (d). 20 Td. (e). a Jd. (f). n Id. 

3 Td. (i). 4 Id., Bec. 2 (2). % Ibid., No. 27, pp. 872-378. 

* See the reply of the United States Government to the questionnaire of the International 
Labor Office on this subject, Regulation of Contracts of Employment of Indigenous Workers, 
Report IT, Int. Labor Conf., 25th Session (Geneva, 1939), pp. 3-4. However, objection was 
taken to this question on the agenda by certain women’s groups in the United States on the 
ground that the definition of “indigenous worker” in the proposed convention would apply 
to Indian women on reservations in the United States, and to women in Alaska, Hawaii, the 
Philippines, Guam and other overseas possessions of the United States and there was no 
need to regulate by international action ‘‘the right of any American women to contract for 
their labor.” From mimeographed statement supplied by Senator Arthur Capper. Be- 
cause of this objection, Senator Capper introduced in the Senate a resolution requesting the 
United States delegation to the Conference to oppose the convention. S. Res, 82, 76th Cong., 
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question is significant for two reasons. It shows the consistent progress 

which is possible in the development of a program through a permanent 

institution such as the International Labor Organization; and it shows the 

influence on that progress by the group represented in the Organization which 
is, perhaps, most interested in assuring such progress. 

In this note it is impossible to trace in detail the history of the program of 
the I. L. O. concerning indigenous workers and a few brief references must 
suffice. In 1926, the Governing Body appointed a Committee of Experts on 
Native Labor.?? The first three sessions of this committee, held in 1927, 
1928 and 1930, were mainly concerned with forced labor, on which question 
the 14th Session of the Conference adopted a draft convention. By this 
convention the Conference sought to abolish immediately all forced labor for 
private employers and to regulate, with a view to its abolition, compulsory 
labor for general or local public purposes.** By a recommendation adopted 
at the same session, the Conference suggested guiding principles for the 
economic and labor policies of colonial administrations by which indirect 
forms of compulsion might be avoided.?? It had been clearly recognized by 
certain delegates even at the 12th Session of the Conference that the problem 
of eliminating forms of compulsion in the employment of native labor would 
not be satisfactorily solved by the proposed decision on forced or compulsory 
labor alone,’ and resolutions adopted at the 12th ® and 16th Sessions ® 
led the Committee of Experts to consider, at its fourth and fifth sessions, | 
held in 1932 and 1934, the problems arising in connection with the recruiting 
of native labor and its employment under long-term contracts.” At the 
20th Session of the Conference, a draft convention was adopted subjecting 
the recruiting of indigenous workers to certain definite regulations.“ This 
still left open the question of regulating the contracts by which indigenous 
workers aré employed and the question of penal sanctions for the breach of 
such contracts. These were two questions with which the Conference 
dealt this year in a second and final discussion. 


Ist Sess. The issue was solved by action of the International Labor Office excluding women 
from the protection of the convention. New York Times, April 3, 1939, 17:5; also, text of 
the draft convention. 

27 Minutes of the 32nd Session of the Governing Body (International Labor Office, 
Geneva), pp. 288-290. 

* International Labor Conference, 14th Session, 1980, Record of Proceedings, p. 333 
(vote in the Conference). 

2: The text of the draft convention is found in ibid., 14th Session, pp. 671-684. 

3 The text of the recommendation will be found in tbid., pp. 684-685. For the discussion 
at the Conference concerning the recommendation, see tbid., pp. 837-338. 

ü For the discussion at the 12th Session, see tbid., 12th Session, p. 384 ff. 

a For text of the resolution adopted, see ibid., 12th Session, p. 1058. 

3 For text, see tbid., 16th Session, p. 841. 

u Minutes of the Governing Body, 61st Session (February, 1933), p. 22; 66th Session 
(April, 1934), p. 23 ff. 

4% Int. Labor Conf., 20th Session, Geneva, 1936, Reo. of Proc., p. 399 (text). 
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The convention dealing with contracts was adopted by a vote of 101 votes 
to 0,% and provides that contracts for a period of six months or more, as well 
as contracts which stipulate conditions of employment materially different 
from those customary in the district of employment for similar work, must. 
be in writing; *7 no contract is to be binding on the family or dependents of 
the worker unless it contains an express provision to that effect; ** the con- 
tract must contain all particulars necessary for the definition of the rights and 
obligations of the parties; ° every contract must be attested by a public 
officer duly accredited for that. purpose £ and must be registered; “ every 
worker must be medically examined; * and every worker who is a party to a 
contract shall have the right of repatriation under specified conditions.* 
The recommendation adopted on the same subject suggests that. the govern- 
ments ratifying the foregoing draft convention should fix as a maximum 
period of service for employment of native labor two years when the employ- 
ment involves a long and expensive journey, and one year when it uees 
not.“ 

A second draft convention on the same question provides for the progres- 
sive abolition of all penal sanctions: for any breach of a contract of employ- 
ment entered into by an indigenous worker; and provides that all existing 
penal sanctions for a breach by any non-adult person are to be abolished 
immediately. An accompanying.recommendation suggests that all mem- 
_ bers of the Organization establish labor inspection services in any territories 
where such services do not already exist.“ 

On the third question on the agenda, a draft convention and two recom- 
mendations further solidified the work of the Organization in coérdinating 
the work of governments in promoting migration and in directing this work 
toward the common goal of international social progress.” The convention 
obligates members ratifying the convention to enact and enforce penalties for 
the repression of misleading propaganda relating to emigration or immigra- 
tion; 4* to maintain an adequate service to supply information and give . 
assistance to emigrants and immigrants; ** to regulate recruitment, introduc- 
tion and placing of migrants; 5? to insure that the cost of the migrant’s return 
does not fall upon him should he fail to secure employment without fault of — 


* Int. Labor Conf., 25th Session, 1939, Prov. Rec., No. 26, p. 365. 

a7 Art. 3 (1). Text of the convention is to be found in thid., No. 20, pp. x—xxiii. 

"38 Jd, Art. 4 (1). 33 Td., Art. 5 (1). i Jd., Art. 6 (1). 

í Id., Art. 6 (8). & Jd., Art. 7 (1). + Fd., Arta, 18-15. 
- “Beo. 2. Text of the restimmendation is found in tbid., No. 20,. pp. xriii-xxiv. 

€ Art, 2. Text of the draft convention is to bo found in ibid, No. 20, pp. xxiv—xxviil. 

#@ Text of the recommendation is found in tbid., No. 20,.p. xxviii. 

‘7 For a useful discussion of the problem, see the memorandum submitted by the Inter- 
‘ national Labor Office to the Assembly of the League of Nations, reprinted in International 
Labor Review, Vol. XXXVI, No. 6 (Desember, 1987), p- 721 ff. 

48 Art. I (a) (i). For text of the draft convention see Prov. Rec., id, No. 22, pp. v—xi. 

+ Id., Art. 2 (1). ® Id., Art. 3 (1). 
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his own; “! to apply to foreigners no less favorable treatment than that which 
it applies to its own nationals with respect to certain specified matters; 5 
and to exempt from customs duties personal effects and tools of recruited 
migrants.” 

A recommendation supplements the foregoing draft convention by specify- 
ing the duties to be imposed upon the service in each country which is to sup- 
ply information and give assistance to migrants,* and the details concerning 
recruitment, introduction and placing of migrants which are required by the 
foregoing convention to be regulated. A second recommendation suggests 
the negotiation of bilateral or multilateral agreements by members among 
which there is a fairly considerable volume of migration, and specifies the 
details with which such agreements might usefully deal.¥ 

The next three questions on the agenda concerned the regulation of hours 
of work, and here the Conference was not so successful. The 25th Session 
presented the picture of an international body doing the best it could in the 
midst of distinctly adverse conditions over which it could exercise little 
control. On the fourth question on the agenda, a draft convention and four 
recommendations were adopted. The fifth question was indefinitely post- 
poned *? and consideration of the sixth was suspended.*® 

The draft convention on the fourth question sets a limit of 48 hours a 


äi Td., Art. 5. x Id., Art. 6. 5 Id., Art. 7. 
S Art. II, Sec. 2. Text of the recommendation is found in Prov. Rec., id., No. 22, pp. . 
xi-Xvii, & Art. ITI. 


i Sec, 1. Text, ibid., No. 22, pp. xvii-xix, 

‘7 Postponement of the question had been suggested by the International Labor Office 
after replies of governments to its questionnaire had shown the reluctance of many govern- 
ments to assume the cbligations of the proposed draft convention. See Generalization of 
the Reduction of Hours of Work in Industry, Commerce and Offices, Report V, Interna- 
tional Labor Conference, 25th Session (Geneva, 1939), pp. 140-141. Postponement of the 
question was voted by the Conference by 90 votes to 2. Prov. Rec., id., No. 6, p. 44. The 
only objection to the postponement voiced on the floor was by Mr. Langstone, government 
delegate of New Zealand. Ibid., No. 6, pp. 30-32. Messrs. Hallsworth, workers’ delegate 
of the British Empire, and Jouhaux, workers’ delegate of France, expressed for the Workers’ 
Group its reluctant acquiescence in the postponement in order to impose no obstacle, 
actual or psychological, to the rearmament of the nations threatened with aggression. 
Ibid., No. 8, pp. 33-38. The reluctance of governments to support the proposed draft con- 
vention, however, was not due entirely, or even mainly, to armament conditions, but rather 
to the fact that they had not yet fully accepted the 48-hour week and were therefore not 
prepared to go so far as a general 40-hour week. 

58 The Office in its Blue Report submitted to the 25th Session made no suggestion that 
consideration of this question be suspended. However, the committee of the Conference on 
hours of work in coal mines came to the conclusion that it would be best “not to proceed at 
the present session with the examination of the reduction of hours of work in coal mines, 
although the question will be kept before the International Labor Organisation,” and so 
reported to the Conference, Prov. Rec., id., No. 9, p- v, esp. at pp. xiii-xiv. The Con- 
ference accepted this decision. This question, therefore, is not considered to be in exactly 
the same status as the generalization of hours. The latter is postponed; the former is only 
adjourned. ‘The distinction seems one of tactical importance only. 
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week * and eight hours a day ° for persons engaged in road transport." In 
every period of 24 hours a rest period of twelve hours is required to be given; ®? 
and no driver may drive for any continuous period of more than five hours.™ 
The first recommendation adopted as a supplement to this convention re- - 
quires a standard form of control book to facilitate the supervision of the 
hours of work and rest period provided by the convention. The second 
recommendation prescribes certain principles regarding night work.® The 
third recommendation suggests the active encouragement of voluntary joint 
collective machinery established by agreement between the employers’ and 
workers’ organizations for the effective regulation of the convention, or fail- 
ing this, the establishment of statutory machinery operated in consultation 
with such organizations. The fourth recommendation recommends the 
drafting of regulations applicable to professional drivers of private vehicles 
used solely for personal services and providing for the observance of mini- 

mum daily and weekly rest periods.* 

Such, in brief, were the results of the Conference in so far as its concrete 
contributions to the international labor code are concerned. Those contri- 
butions were considerable. For this and other reasons the 25th Session was 
of a noteworthy character. It met in the twentieth year of the existence of 
the Organization. It was the first to discuss a report of the new Director of 
the International Labor Office, John G. Winant. In spite of the world-wide 
_ situation, the Conference was well attended. Equally important, perhaps 
more important, it was the session at which the war conditions of the world 
administered one more decisive setback to one of the Organization’s major 
programs. It might well be said that as significant as the achievements of 
the Conference were its defeats, for the cause of its defeats may well, in 
time, defeat every major effort of the Organization to improve labor and 
living standards. 

The contrast between 1919 and 1939 is ‘two-fold and received attention 
from the report of the Director and the delegates at the Conference. As far 
as the machinery of the Organization is concerned, the contrast is for the 
better. In 1919 the Organization was just getting under way. <A multi- 
tude of new tasks, unknown problems, and untried methods awaited it. In 
1939 it had experienced twenty years of seasoning, constant development, 
growth in strength, expanding influence and activity. Old problems are 
now being continually re-studied for better solutions; new problems are being 
approached through successfully developed techniques; and the Office has 


s Art. 5. Text, ibid., No. 23, pp. i-xi. . u Id., Art. 7. 
& For definition of “persons,” see id., Art. 1. 
€ Fd., Art. 15. & Jd., Art. 14 (1). 


6 For text of the recommendation see tbid., No. 23, pp. xii—xiil. 
% For text, see ibid., No. 28, pp. xiii-xiv. 
% For text, see ibid., No. 23, pp. xiv-xv. 
8! For text, see ibid., No. 23, pp. xv-xyi. 
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acquired a world-wide reputation for the scope, impartiality and thorough- 
ness of its studies. The great international labor charter, hardly more 
than a dream in 1919, has become a reality. 

But, in another way, the contrast is distinctly worse. In 1919 a war had 
been fought and was over at least in a military sense. A period of peace 
lay ahead. While there were many complications besetting that peace, at 
least there was not the universal fear, distrust, feverish amassing of arma- 
ment and preparations for war which beset the peace of the western world 
today. Nor was there a major war being waged in the Far East. 

Even in the twelve months preceding the 25th Session, events had occurred 
which rocked the very foundations of the Organization. Two more mem- 
bers of the Organization had disappeared through conquest.®* An interna- 
tional agreement signed at Munich had been so completely and unblushingly 
breached by one of the parties that no further faith in the validity of that 
government’s word seemed possible. Hope of appeasement as a solution of 
the problems posed by the two European dictators had disappeared and the 
race of armaments had entered a still more frantic stage. China was 
ravaged over a wider area than before, with thousands killed by brutal | 
bombings of civilian populations, and millions impoverished. Mr. Winant 
referred to this situation in his report,®* and speaker after speaker at the 
Conference returned to it,” until, like a heavy cloud incapable of being dis- 
pelled, it hung suspended over the entire Session. It led one delegate to re- 
mark that it seemed “much that the Conference has been held and that our - 
work continues.” 7! 

The influence of the general situation upon the Organization was empha- 
sized to the delegates not only by the postponement of two of the questions 
on the agenda dealing with hours, but by the budgetary problem confronting 
the Organization. In his report the Director reminded the Conference: 
“One of the first acts that was required of me on taking office as Director in 
January was to bring about a balance between income and spending, which 
required a reduction of the Office staff. This was necessitated by the with- 
drawal of certain Governments from the Organization and the non-payment 
of others through forced liquidation. Other economies have been written 
into the 1940 budget.” Admitting that they could not spend what they 
did not have, the Director expressed his judgment that ‘eliminating useful 
people and curtailing services at this time . . . is not wise policy;”’ pointed 
out that the total capital investment in the Peace Paláce of the League, the 
Agricultural Institute in Rome, the Permanent Court of International Jus- 


8§ Czechoslovakia and Albania. 

* Report of the Director, International Labor Conference, 25th Session (International 
Labor Office, Geneva, 1989), Foreword. 

% Debate on the Report of the Director, Prov. Rec., id., Nos. 6-18. 

n Mr. Ferguson, government delegate of Ireland, ibid., No. 10, p. 194. 

n Loc. cit., p. 9. 
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tice at The Hague and the International Labor Organization in Geneva, is 
less than the cost of a modern battleship; and added that he was ‘“‘deeply 
disturbed lest a policy of continuing economies should seriously affect the 
growth and the enlarging field of influence of this Organization, which has 
continued now these twenty years.” 74 

One factor in the budgetary situation which the Director did not mention 
was the part played in it by the League of Nations. As the present writer . 
has had occasion to remark in other pages,” while the I. L. O. is for the most 
part an autonomous organization, deciding its own programs and carrying 
them out without interference, nevertheless, in deciding its programs it must 
_ cut its suit to fit its cloth. How much cloth it has is determined by the 

League. In the present situation, the League has declined in popularity 
and usefulness. The I. L. O. has increased in popularity and usefulness. 
Yet it is not surprising that the League’s Economies Commission should: 
have decided to reduce the budget of the I. L. O. as well as the League. It 
could hardly be expected that the League, while reducing its own budget, 
would continue or add to the budget of the I. L. O. This situation raises 
the question whether any tie between the I. L. O. and the League should be 
continued at the present time. This thought was expressed by several 
delegates to the Conference.” 

The overshadowing situation of war and preparations for war led to many 
other suggestions as to what the future course of the Organization should be. 
- The Governing Body itself transmitted to the Conference excerpts from the 
report of its Emergency Committee as to what the Organization could do 
effectively in the field of labor and living standards in the event of war,” 
but many delegates did not discuss the subject as narrowly as this. ‘There 
was some suggestion that the I. L. O. should seek to control the forces which 
threatened the whole efficacy and vigor of its work. One of the reasons for 
the unusual success of the I. L. O. has been its freedom from political ques- 
tions. Thesecond Director, in his last report, reminded the Conference that 
“the Organization has constantly aimed, and has for the most part suc- 
ceeded, in achieving complete detachment from politics. It has stuck to its 
business... .”’?78 This warning was renewed by Mr. Winant this year. 
“I am certain,” he said, “that neither member Governments nor non-mem- 
ber Governments would wish to see the International Labor Organization 
used as an agency of foreign policy in the field of politics.” 7" Nevertheless, 
delegates were not unaware of the irony of the fact that while the I. L. O. was 


3 Loc. cit., p. 9. n Ibid., p. 10. 

T Smith Simpson, “The I. L. 0., American Federationist, Vol. 46, No. 2 (February, 
1989), p. 181 f., at p. 183. 

78 See aana of Mr. Mertens, of Belgium, and Mr. De La Luz Leon, of Cuba, Prov. 
Rec., id., No. 7, p. 90, and No. 11, p. 230. 77 Thid., No. 5. 

™ Report of the Director, 24th Session, p. 57. 

79 Report of the Director, 25th Session, p. 6. 
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created to improve the well-being of mankind, and while it had made appre- 
ciable progress toward that end, yet all was threatened by a war at whose 
arrival ‘‘the civilization of the ages will fall with as great a shock as that of 
Rome,” and the I. L. O. was helpless, had nothing constructive to offer, 
no leadership of its own to propose to prevent the cataclysm.®° 

Suggestions were made to plan the agenda of the Conference more care- 
fully; ® to abolish the double discussion procedure; % to consolidate con- 
ventions; ® to allow more opportunity for an exchange of views at the Con- 
ference; * to increase the Organization’s work in agricultural problems,® and 
to promote a greater degree of collaboration within countries, similar to the 
collaboration within the I. L. O., between the three groups interested in in- 
dustrial legislation.® The latter suggestion aroused considerable interest in 
the Conference and more may be expected to be heard of it in the future. 

Interest in the regional development of the Organization continued to be 
expressed this year. There were frequent references by delegates of Latin 
American countries to the fruits of the Santiago Conference in 1936 and of 
the expectations of benefit to be gained from the Conference planned to be 
held at Havana in 1939.87 Latin American delegates also suggested that the 
Spanish edition of the International Labor Review be doubled in size; * 
the Studies and Reports of the International Labor Office be published in 
Spanish, at least in the case of subjects of special interest to the Spanish- 
speaking countries; 8 and renewed their insistence that a regional American 
Conference be put on a permanent basis and convened periodically. ` 
The coöperation of the countries of northern Europe was mentioned as an 
effort which resulted in the support of the activities of the Organization.* 
Indian delegates protested that their country was ‘rarely mentioned” in the 
Director’s report; * and the Organization was invited to consider more ex- 
tensively the special problems affecting the Arab and Islamic countries.” 
The government delegate of Ireland suggested: “In the early years the 
Organization occupied itself, perhaps too intensively, with European prob- 
lems, but that has now been remedied by closer contact with extra-Huropean 
countries. This progress towards universality must, however, be carefully 
controlled. The conditions and standards in different countries vary sọ 
much that the attainment of universality may bring dangers in its train. 
The best protection against this danger is in my opinion to hold regional 
conferences.” “ 

* Debate on the Report of the Director, 25th Session, loc. ch. 

ä Prov. Rec., id., No. 8, p. 128. 8 Ibid., No. 7, p. 91. 

8 Ibid. “ Ibid., p. 89. 

% Ibid., No. 8, p. 128; No. 9, p. 153; No. 10, p. 199; No. 11, p. 229. 


* Fbid., No. 10, pp. 182-183. 
s Ibid., No. 6, p. 72; No. 7, pp. 87, 98; No. 10, pp. 180, 187, 194, 203, 213; No. 11, p. 


231; No. 13, p. 287. 8 Tbid., No. 10, p. 194. 
88 Ibid. 8 Tbid., No. 11, p. 220. & Thid., No. 6, p. 64. 
£ Ibid., No. 7, pp. 74, 99. s Ibid., p. 95. 4 Fbid., No. 10, p. 196. 


EDITORIAL COMMENT 
NEUTRALITY 


Secretary of State Hull stated in a letter addressed to Senator Pittman 
and Representative Bloom on May 27, 1939:. 


The principles of international law as regards neutrals and belligerents 
an in evolved through the centuries. . 
ey adhering as it does to ‘these principles, reserves all 
poy of the United States and its nationals under international law and 
will adopt such measures as may seem most practical and prudent when 
those rights are violated by any of the belligerents. 


The precise meaning of neutrality has been unfortunately and needlessly 
obscured by controversial arguments concerning recent neutrality legislation. 
It would seem desirable to recall some of the facts concerning the history of 
the evolution of the principles of neutrality. 

Neutrality is essentially nothing else than the assertion of the right of a 
nation to remain at peace with other nations and to take no part in an 
armed conflict between belligerents, either in an international or in a civil 
war. 

The history of neutrality is an important aspect of the long struggle for 
` national independence and freedom. Prior to the Treaty of Westphalia in 
1648 the smaller states existed only by the sufferance of the larger. As long 
as autocratic sovereigns required that their neighbors should be either 
friendly allies or open enemies neutrality was-impossible. 

The idea of neutrality was but dimly understood by the time of the 14th 
century. The body of sea laws known as the Consolato del Mare pees 
that neutral goods on captured enemy ships should be restored. 

Neutrality began to take form in the 16th century when treaties occasion- 
ally provided that either party might remain at peace in time of war under 
condition that neither should assist the enemies of the other. The geo- 
graphical situation of Switzerland as a buffer state between France and 
the Holy Roman Empire required a condition of neutrality which later be- 
came known as neutralization. 

Grotius in the 17th century conceded a strange kind of neutrality whereby 
a state should do nothing to strengthen a belligerent whose cause was “un- 
just” or hinder a belligerent whose cause was “just.” This concept has 
reappeared in very recent times under the guise of “sanctions” and other 
coercive measures denoted as “short of war.” 

As the smaller states became stronger and better able to maintain their 
independence, the principles of neutrality began to take more definite form 
and demand general recognition. The League of Armed Neutrality organ- 
ized by Catherine the Great in 1780 proclaimed the right of independent na- 
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tions to remain at peace when other nations resorted to war. President 
Washington felt constrained, in spite of legal and moral obligations to France, 
to place the United States in an attitude of strict neutrality in the war be- 
tween England and France. In his proclamation of April 22, 1793, Wash- 
ington announced the ‘‘disposition of the United States to pursue a conduct 
friendly and impartial toward the belligerent Powers.” He warned citizens 
that “aiding and abetting hostilities?” would make them liable to punish- 
ment under “the law of nations” as well as under Federal law. Subsequent 
Acts of Congress, notably the Foreign Enlistment Act of April 20, 1818, 
which served as a model for British legislation, and numerous decisions of 
American courts exerted a decisive influence in the formulation and evolution 
of the modern law of neutrality. Great Britain acknowledged the obliga- 
tions of neutrality under the Geneva Award by paying to the United States 
the sum of $15,500,000 for the depredations of the war vessel Alabama and 
other Confederate ships which had been granted unneutral privileges in 
British ports. 

The World War of 1914, by reason of new instruments of warfare such as 
the submarine and aéroplane, produced serious alterations in the application 
of the rules of neutrality. Like any other rule of law, neutrality must adapt 
itself to changing conditions. ‘The basic principles, however, remained sub- 
stantially unchanged. ‘These principles are as follows: 


I. A neutral nation will abstain from taking sides in the war. It will 
be strictly impartial in its treatment of belligerent nations. It will not 
adopt specific legislation or take any action calculated to affect either 
side unfavorably. 

II. A neutral nation will acquiesce in certain restrictions on normal 
peaceful intercourse, such as blockade, visit and search of neutral ves- 
En of contraband, and exclusion from definite areas of 
combat. 

III. A neutral nation will do all in its power to prevent its territory 
from being used as a base of hostile operations. This includes such acts 
as the fitting out and equipment of warships, the enlistment of soldiers, 
the use of radio stations by belligerents, and many other acts of an un- 
neutral nature. 

IV. Belligerents must respect this attitude of strict neutrality and 
subject neutral nations to no infringements on their independence or any 
molestation other than what may be required by the strict and unavoid- 
able necessities of warfare. All violations of neutral rights require 
effective redress. 


The defense of neutral rights may present serious difficulties at times. 
Redress may be long delayed or be obtained only by threats or acts of war. 
The basic right of a nation to remain free and continue at peace with all 
nations is as clear and worthy of respect as any other legal right. There is 
also the solemn obligation imposed on some nations to maintain the cause of 
international law and order and to serve as mediators in time of war. 

Pamir MARSHALL Brown 
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THE REVISION OF NEUTRALITY LEGISLATION IN TIME OF FOREIGN WAR 


The call by the President of a special seasion of Congress for the purpose 
- of revising the existing neutrality legislation enacted in 1937 raised promptly 
the question whether a neutral state may, while war is in progress, alter its 
domestic legislation in a manner which operates to the advantage of one of 
the belligerents and in consequence to the disadvantage of the other. 
Several issues are presented by the question and it is important to distin- 
guish between them. 

The distinction between municipal neutrality laws and the international 
law of neutrality is sufficiently obvious to scholars, but frequently confused 
in the public press. The international law of neutrality, assuming that it 
still holds as in 1914, consists.of the customs and treaties which regulate the 
rights and duties of neutral states in relation to belligerents. These customs 
and treaties can, of course, only be enforced by means of municipal legislation 
enacted by the individual states of the international community. Of such 
character was the United States neutrality legislation of 1794 and 1818, both 
acts having been passed with the immediate object of securing the fulfill- 
ment by the United States of its duties as a neutral. In respect to such 
legislation, it is clear that it cannot be changed.to the disadvantage of one 
of the belligerents. Whether the change took place in time of peace or in 
time of war would be of no consequence. For in this case the question at 
issue is not the time at which the legislation is enacted, but the fact that the 
legislation is or is not in harmony with the strictly impartial position which 
international law requires of the neutral within the limited field covered by 
thelaw. The standard here is the standard of the international community, 
to which the individual state must conform if it recognizes the authority of 
the law at. all. 

_ The international law of neutrality, however, does not cover the whole 
field of the relations between neutrals and belligerents, or, more strictly 
speaking, it leaves the individual state free to go beyond its provisions and 
put such additional restraints upon the activities of its citizens as may seem 
to the state to be called for by its own national needs. Now it seems to be 
agreed that if the neutral state can foresee in time of peace what these needs 
will be and anticipates them by legislation in advance of the outbreak of 
war, welland good. The fact that the restraints put by the neutral upon its 
citizens may operate to the advantage of one of the belligerents and the 
corresponding disadvantage of the other gives no ground for complaint. But 
suppose, in a representative government, such as the United States, Congress 
cannot foresee the future, or cannot agree in advance as to the necessary 
restraints to be imposed upon the activities of its citizens in the event of 
foreign war? It is argued by certain scholars that in such event the neutral 
state is foreclosed by the international law of neutrality against passing 
during the progress of the war such legislation as the new situation may ap- 
pear to demand. The argument appears to be qualified by a condition 
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bearing upon the motive of the neutral in passing the law. If the neutral 
has no other motive than to protect its own national security, it is free to pass 
the necessary legislation. But if its motive is to assist one of the belligerents, 
then it is unable to act. Apparently in the view of these writers the neutral 
state might have acted from such a motive a week or a month before the war 
broke out. But if it failed to foresee that war would break out, or, foreseeing 
it, could not make up its mind to take the measures which would have the 
actual effect of helping one side as against the other, then the neutral state 
finds itself with its hands tied and has to pay the price of its delay. 

In answer to this novel proposition it should be observed that the proposed 
revision of the Neutrality Act of 1937 contemplates lifting in part the em- 
bargo on arms, ammunition and the implements of war by putting them upon 
the cash and carry basis, while at the same time it imposes prohibitions upon 
the carriage of goods in American vessels and upon the ownership of goods 
by American citizens after they have left the territory of the United States. 
Both of these latter prohibitions will operate in practice to the disadvantage 
of Great Britain and France, while the partial lifting of the embargo on arms 
and ammunition will operate in practice in their favor. Now if, according 
to the argument of those who oppose lifting the embargo, motive is to be the 
deciding factor in determining whether the United States is to be allowed 
to enact legislation of this character, it would seem that it is permissible to 
put into effect the two prohibitions above mentioned, because it would ~ 
probably be agreed that their enactment into law was not for the purpose of 
aiding Germany, although they would in fact have that effect. On the 
other hand, the partial lifting of the embargo would seem not to be permis- 
sible because there is evidence to show that it is being done in order to help 
Britain and France. Apparently those who argue along this line will not 
allow account to be taken of the fact that Congress, in imposing the two 
prohibitions hurtful to Britain and France and in lifting the embargo on arms 
which will help them, might be seeking to balance the situation and to offset 
the injury caused by one measure by the benefit conferred by the other. 

To draw such extraordinary legal conclusions from something so tenuous 
and elusive as “motive” is to introduce an element of confusion into inter- 
national law which would inevitably lead to endless controversies to which 
neither arbitral nor judicial procedures could possibly be applied. Interna- 
tional law, what of it exists in spite of the present lawlessness, would cease to 
have any relation to the accepted disciplines of common and civil law. 

It would seem, further, that there is need of a'word of warning to those who 
would raise the rules of neutrality to the dignity of the more fundamental 
principles of international law, such as the sacredness of treaty obligations. 
We are told by those who oppose lifting the embargo on arms while war is in 
progress that we should beware of becoming a “‘lawbreaking nation” by tak- 
ing such action. Apparently the fact that Germany has on its part violated 
the Kellogg Pact and done the gravest of wrongs to the United States has no 
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bearing upon the right of the United States to see to it that in revising its 
neutrality legislation it does not give aid and comfort to the primary law- 
breaker beyond what is needed to protect our own vital interests. We are 
exhorted by these writers to give to the world an example of “respect for law” 
by showing a complete indifference to the fact that the existing neutrality 
legislation favors those who have themselves been guilty of violation 
of the most sacred of all laws. To such a pass has the worship of neutrality 
led us! Is it to be wondered that the rule of force is once more in the 
ascendant? 
C. G. Fenwick 


AERIAL BOMBARDMENTS AND THE LAWS OF WAR AS APPLIED TO FOOD SHIPS 


Mr. Hoover’s address before the international convention of Christian 
Endeavor Societies on July 6, 1939,! was, in a sense, the renewal of a proposal 
made when he was President of the United States. On Armistice Day, 1929, 
he proposed that vessels laden only with food supplies be placed upon the 
game basis of immunity from blockade or seizure as hospital ships. The 
significance of his recent statement is his insistence that there is a bond of 
connection between ascribing a contraband character to food shipments in 
time of war and the adoption of such ruthless methods of warfare as the 
bombing of civilian populations from the air and the sinking of ships at sea 
. without visit and search. The blockade of the enemy’s food supply is 
directed primarily at the starvation of the enemy’s fighting forces, but, in 
the opinion of Mr. Hoover, it is only hypocrisy to believe that this is the real 
purpose. It is only the deluded who think that soldiers, munition workers, 
or government officials ever starve. These categories of the population were 
not short of food in blockaded Germany during the World War. It was the 
ordinary civilian population, the women and children, who suffered most. 
Mr. Hoover insists that the real purpose of a food blockade is, under modern 
war strategy, to break down the morale and resistance of the civil population, 
which, in turn, reacts upon the conscripts at the front. Its final purpose is to 
make the enemy people supplicate its own government for peace. Indis- 
criminate land warfare by aérial bombardment of civilian populations be- 
hind the front, just as, indeed, indiscriminate sea warfare by submarines, is 
thus viewed as mere reprisal. A war à l’outrance accompanied by the in- 
humane measures witnessed in Spain and in the Far East and which even 
now threatens Europe, is, in Mr. Hoover’s view, the logical result. 

In order to prevent the ‘‘defeat of international decency” and “a collapse 
of Western civilization,” Mr. Hoover proposes a multipartite international 
agreement which shall provide: 


1, That vessels laden solely with food supplies should be placed upon 
the same basis of immunity as hospital ships. They should go freely. 


1 Text in New York Herald Tribune, July 7, 1939, p. 2. 
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Blockade should not apply to them. There should be no attack upon 
their passage by either warships or submarines. 

2. That there shall be no bombing of civil populations and no bomb- 
ing anywhere except in the field of actual fighting men on land or sea, 
and at works devoted strictly to munitions. 


Mr. Hoover is under no delusion that an agreement of this kind, however 
solemnly entered into, would be observed, once hostilities had broken out, at 
least not without some form of moral enforcement. What he proposes is (1) 
that the shipment of food supplies should be in full cargoes under the man- 
agement and jurisdiction of a commission of the neutral nations and that 
(2) neutral observers should be continuously in session within every belliger- 
ent country to determine the facts of any attacks upon civilians from the air. 

The proposal of neutral commissions for the determination of violations of 
international law during hostilities is not entirely new. On the other hand, 
the difficulty of creating commissions of this nature which may be relied upon 
to report with absolute objectivity and which may at the same time be 
clothed with sufficient freedom of action to obtain the necessary evidence 
within belligerent territory, would seem almost insurmountable. Further- 
more, the delay of neutral commissions in ascertaining and reporting facts 
constituting violations of law or breaches of treaty even in peace time is well 
known. It can scarcely be expected that they will move faster under war 
conditions, although speedy determination would then be of the essence. 
The difficulty of having a commission of neutrals act with perfect objectivity - 
during hostilities, especially where the neutral Powers, or some of them, are 
not without political or economic interests in the result of the controversy, 
was demonstrated by the ineffective activities of the recent so-called Non- 
Intervention Committee in Spain. 

Notwithstanding the frequently asserted indifference of belligerents to 
neutral opinion in taking measures deemed appropriate by military necessity, 
there cannot be much doubt, as Mr. Hoover himself suggests, that “the real 
teeth behind this enforcement is public opinion among neutrals.” 


Public opinion in neutral nations does not react much to the legalistic 

- question of whether cotton is contraband or non-contraband. It does 

not react much to imperial ambitions of combatants. It does not react 

much to specious circumventions of such instruments as the Kellogg 
Pact. But it does react to the horror of killing women and children. 


No one will question the truth of these statements who recalls the tre- 
mendous influence exerted upon public opinion in neutral countries, especial- 
ly in the United States, by the report of the committee headed by Viscount 
Bryce, in May, 1915, dealing with the acts of the German Army against the 
civilian population of Belgium. The Bryce committee was in no sense a 
neutral committee, but the high character of its entirely British personnel 
and the detailed nature of the evidence which it embodied, gained for it a 
reception which was not dispelled by the allegations that it was mere propa- 
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ganda. Notwithstanding recent efforts of one school of historians to es- 
tablish an entirely different set of causes for American intervention in the 
World War from those mentioned in the various notes of the State Depart- 
ment to Germany, Mr. Hoover undoubtedly states one of the imponderable 
causes when he says: “Had the American sense of humanities not been 
outraged over years, there is little likelihood that we would have joined in 
that war.” This influence still animates public opinion in the United States. 
As recently as June 16, 1938, after the bombing of Canton, China, with great 
loss of civilian life and property, the United States Senate unanimously 
adopted a resolution: “that the Senate records its unqualified condemnation 
of the inhuman bombing of civilian populations.” 

The more immediate menace which aérial bombardments have assumed 
may have induced nations who were opposed to the exemption of food ships 
ten years ago to view the proposal favorably, especially as their own food 
requirements are now in greater danger. The aérial menace is, indeed, a 
threat to civilization itself. On June 22, 1932, the American delegation to 
the World Conference on Land Disarmament, then in session at Geneva, . 
proposed that all bombing planes be abolished and all bombardments from 
the air prohibited.? Although the proposal received considerable support, 
the time was not ripe for so sweeping a proposal to gain practical acceptance. 
- The prohibition contained in Article 25 of the Regulations of the Hague 
Convention on the Laws of War on Land prohibited “attack or bombard- 
- ment by whatever means, of towns, villages, habitations or buildings, which 
are not defended.” If the proposal is to succeed as a war restriction, greater 
technical precision must be employed. The Commission of Jurists and 
their military and naval advisers which met at The Hague from December, 
1922, to February, 1923, under the able presidency of Judge John Bassett 
Moore, had already adopted a prohibition against aérial bombardments 
“not of military character” (Art. 22); and the term “military objective” 
was defined in considerable detail (Art. 24).3 These proposals did not even- ` 
tuate into agreement. Only six nations, all great Powers, were represented, 
Germany being conspicuously absent. 

Following the statement of Secretary Hull, in June, 1938, that the United 
States was prepared to join with other nations in carrying forward the work’ 
of humanizing the rules and practises of warfare, Under Secretary Welles, 
on October 3, 1938, spoke of the pressing need for a world-wide agreement to . 
cease for all time attacks on civilian populations by air bombing. A resolu- 
tion adopted by the Assembly of the League of Nations on September 30, 
1938, again adopted the phrase “legitimate military objectives.” It is . 


4 Journal of the Conference for the Reduction and Limitation of Armaments, Geneva, 
1932, p. 768. 

? The report is given in extenso in Judge Moore’s International Law and Some Current 
Illusions, pp. 210-288. It is printed in full in this JOURNAL, Supplement, Vol. 32 (1938), 
pp. 1-56. 
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important to recall in this connection that the Commission of Jurists of 
1922—1923 envisaged the necessity of periodic meetings of the experts in the 
event of agreement upon any formula whatever. An agreement of this 
nature may contain the broad principles in the convention, permitting 
changes in technical definition to be made in an annex. 

The above was written before the outbreak of the European war following 
the occupation of Danzig. On September 15, 1939, after the outbreak of the 
war, Mr. Hoover proposed that the neutral nations of northern Europe, 
specifically Belgium, Denmark, Finland, Holland, Norway and Sweden, 
should organize a commission “to observe and report upon these incidents 
of warfare on civil populations; . . . that the belligerent countries should 
be asked to give the agents of this commission free movement within their 
borders. The purpose of this commission, through these agents, would be 
to determine where and when, and whether these undertakings not to war on 
innocent men, women and children have been intentionally violated.” 4 Mr. 
Hoover believed that the services of such a commission would be accepted 
‘by the countries at war, and supported by all the other neutral nations. 

The slight consideration given to the protection of women and children in 
the undeclared wars of recent years has led to a certain spirit of despair and 
defeatism in the matter of enforcement of the laws of war. Neither in Spain 
nor in China could the ruthless employment of aërial means of warfare be 
predicated upon prior measures taken against the food supply by opposing 
forces. In Poland, no such claim has been asserted. It is doubtful whether. 
there is at present any such close relationship between the two as Mr. Hoover 
believes. On the other hand, the exemption of food shipments may be made 
to depend upon the observance of restrictions upon aérial bombardments. 
Under certain specific circumstances, this might prove practicable, but could 
not be generally relied upon. The problem is no longer merely one of 
amelioration of the laws of war, but of the preservation of civilization as we 
have known it. The real hope lies in the force of neutral opinion, and to 
make this effective when the auspicious moment arrives, there should be 
left no ambiguities in respect to the restrictions which are to constitute the 
law. 

ÅRTHUR K. KUHN 


HUMANITARIAN INTERVENTION 


- The World War brought in its train barbarities and gruesome deeds such 
as were to be expected in the course of such ẹ titanic struggle. At the con- 
clusion of peace, it was thought that we should return to the more civilized 
conditions of pre-war days. Instead, man’s inhumanity to man has de- 

stroyed that dream and shrouded the world with gloom, ever waiting with 
foreboding for some new horror to burst upon it. 

According to the generally accepted doctrine of international ae. no 


* Text in New York Herald Tribune, Sept. 16, 1939, pp. 1-2. 
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state has a right to interfere in the internal affairs of a sister state, and the 
application is pushed so far as to forbid any attempt to check brutality and 
inhumane treatment in another state of that state’s own nationals. Yet this 
doctrine, alleged to be a fundamental principle of international law, fails by 
the test that it does not tend to keep the peace. Westlake, referring to in- 
tervention in the case of anarchy and misrule in a neighboring state, defines 
the general rule and justifies humanitarian intervention of a government in 
response to the outraged feelings of its people. He writes: 


It is idle to argue in such a case that the duty of the neighboring 
peoples is to look on quietly. Laws are made for men and not for 
creatures of the imagination, and they must not create or tolerate for 
them situations which are beyond the endurance, we will not say of 
average human nature, since laws may fairly expect to raise the standard 
by their operation, but of the best human nature that at the time and 
place they can hope to meet with.! 


Again, the doctrine and alleged rule which forbids humanitarian interven- 
tion is found to be not in accord with state practice, for in certain instances 
states have lodged protests and brought pressure to bear against neighboring 
states on the ground of humanity. No doubt the observance of the rule of 
non-interference is of incalculable value in preserving peace in the great 
majority of cases, and there is no doubt that recourse to intervention on the 
ground of humanity may at times offer a cloak for interference and aggres- 

.sion. Nevertheless, if we predicate a law of nations in accord with state 
——, P z 

practice we must recognize an appropriate place for humanitarian action. 
We must, however, admit that the presumption is normally against such 
action and in support of the rule of non-interference in the internal affairs of 
another state. When, however, the conduct of a state, not excused by some 
untoward event like revolution or civil war, constitutes, on the part of the 
responsible government a deliberate violation of that minimum of security 
and justice to which every individual in a civilized community is entitled, it 
becomes the right and the duty of other states to intervene in so far as is 
practicable to prevent or lessen such severities. 

It is true that such intervention in the past has usually been directed 
against the governments of less powerful or less developed states, but the 
same principle is appropriate of application against any state whenever 
guilty of conduct unworthy of a civilized member of international society. 

The recent barbarities perpetrated against the Jews in several European 
states is a case in point. It may not be practicable at this time to secure a 
sufficient combination of force to bring the principal transgressors to book, 
but it is important that this temporary miscarriage of international justice 
should be understood and the right proclaimed even though it cannot be 
vindicated at present. 

As a sanction to secure the respect for international law, recourse to force 


1 International Law, Vol. I, pp. 319-320. 
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against a great state has become almost, if not quite, impracticable; but 
other means less destructive of life and property are available and are actu- 
ally applied. But they are often applied without specification as to the 
transgressions which they punish. The underlying principles are the same, 
but a clear-cut definition becomes illusive. 

In some recent instances the application of humanitarian intervention by 
individual states has occurred: as when the Argentine and Chilean Embassies 
in Spain received political refugees fleeing the wrath of the Nationalists.? 
Every civilized government and official in the hour of victory should welcome 
this avenue of escape from the temptation to execute the leaders of the op- 
posing party. That they live to fight another day is little enough to pay for 
this service, and this has been recognized with especial appreciation in states 
where frequent revolutions occur. 

In order to prevent abuse on the ground of humanity, it has been proposed 
to require that recourse to measures of force be limited to collective action 
on the part of several codperating states. As Lorimer, discussing inter- 
vention, truly remarks: 


The tendency to exaggerate our rights is at all times so much greater 
than the tendency to exaggerate our duties, that, where the vindication 
of our rights seems to us to justify aggressive war, it is especially im- 
portant that we should control our conceptions of them by regarding 
them in the light in which they present themselves to others.’ 


Desirable as such collective sanction is, Professor Lorimer has said elsewhere, ` 
in reference to intervention, that each state may individually enforce its 
rights.‘ 

If it seems far-fetched to classify the granting of asylum in missions and 
consulates as humanitarian intervention, it must be noted that it is the 
protecting potential force of the foreign government that is used to intervene 
in the local conflict to the extent of removing the refugee from the vengeance 
of his pursuers. This is, therefore, truly another instance of humanitarian 
intervention, which may tomorrow save the lives of those victorious today. 
It is to be hoped that the governments protagonists of asylum will not 
weaken in the defense of so important a principle. 

Similarly, warships of certain states in foreign harbors have in the past 
not infrequently refused to deliver escaped slaves who appealed for protec- 
tion. Since slavery was recognized by the leading states as contrary to the 
dictates of humanity, the commanders of their warships, even when enjoying 
a, courtesy visit, refused to permit the local authorities to seize the slaves. 
Relying upon the support of the government of the flag, the application of 
the local authorities was denied and their pursuit paralyzed on the ground of 
humanity. 

2 See N. J. Padelford, International Law and Diplomacy in the Spanish Civil Strife, 1939, 


pp. 157-168; New York Times, Aug. 17, 1939. 
-3 Lorimer’s Institutes of the Law of Nations, Vol. I, p. 41. t Ibid., p. 51. 
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That refuge in missions may be abused, as it has been in China, and made 
to harbor plotters against the government and constitute a veritable hostile 
base is no reason for denying à temporary asylum which permits political 
refugees to save themselves through self-imposed exile from their country. 
We should not, therefore, impose too rigid restrictions in regard to the ap- 
plication of this remedial action. Humanitarian intervention is of recent, 
but very vigorous, growth and tends to bind the whole world closer together 
in defense of elementary principles of justice. It is as yet a toddling infant 
that becomes stronger every day with the spread of communications. Even 
if the great development of national self-sufficiency and isolation should 
continue, this growth of humanitarian intervention will undoubtedly still go 
on, although it may be at a slower pace. 

ELLERY C. STOWELL 


INTERNMENT 


The internment of belligerent land forces crossing the frontier into a neu- 
tral state has been customary for a long period. It was not the custom to 
detain vessels of war and their personnel when entering neutral territorial 
waters. A form of the twenty-four hour rule for sojourn of vessels of war in 
a neutral port and a delay of departure subsequent to the sailing of a vessel 
of the enemy was imposed by Spain as early as 1789. The twenty-four hour 
rule became usual during the nineteenth century. 

-- The Tuscarora incident of December-January, 1861-62, showed how this 
delay might be used to effect what would be a practical blockade. This 
possible abuse of the rule led Hall to say in 1904 that “It will probably be 
- found necessary to supplement the twenty-four hours rule by imposing some 
limit to the time during which belligerent vessels may remain in a neutral 
port when not actually receiving repairs.” ! 

Events of the Russo-Japanese War, 1904-1905, gave rise to situations such 
as Hall and others had foreseen, and internment of belligerent vessels of war 
was resorted to in American, British, French and German ports; after the 
battle of the Sea of Japan a part of the injured Russian fleet was interned in 
Manila. 

The Second Hague Peace Conference, 1907, agreed upon a Convention 
concerning the Rights and Duties of Neutral Powers in Maritime War. 
_ Articles 24 and 25 of this convention provided for the internment of belligerent 
vessels of war and their officers and crew. The responsibility for the enforce- 
ment of these articles, so far as the means at their disposal would permit, was . 
placed upon the neutrals: 

The World War, 1914-18, owing to the multiplicity of maritime problemi 
and the use of submarines, gave rise to other questions. The Instructions 
Governing Maritime Warfare issued by the Government of the United States 
in aes 1917, provided for the internment of belligerent vessels of war over- 


1 International Law, 5th ed., p. 628. 
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staying the permitted sojourn. Spain, June 29, 1917, and some other states 
decreed internment of all submarines. The Netherlands on August 5, 1914, 
denied, under penalty of internment, access to its territorial waters of all 
vessels of war or vessels assimilated thereto belonging to De gorant, and, 
in spite of many objections, enforced this prohibition. 

The growing recognition of the right of internment has led the United 
States to embody in its Proclamation of Neutrality of the 5th of September, 
1939, additional paragraphs, beyond the provisions of 1914, which provide 
for penalties for “Leaving or attempting to leave the jurisdiction of the 
United States by a person belonging to the armed land or naval forces of a 
belligerent who shall have been interned within the jurisdiction of the 
United States in accordance with the law of nations.” 

GEORGE GRAFTON WILSON 


THE ARBITRATION OF THE SABOTAGE CLAIMS AGAINST GERMANY 


On June 15 last the Mixed Claims Commission,! United States and 
Germany, by the Umpire rendered an epoch-making decision in the long- 
standing sabotage cases against Germany.? The Commission held that 
Germany had offered false evidence on material issues in its decision of 1930 
and that, discarding this evidence, she was liable for the damages involved 
in these cases. 

. The so-called sabotage claims against Germany arose during the period of 

American neutrality of the World War. The bases of the claims were the `` 
destructions on neutral territory of the Black Tom Terminal on the night of 
July 29-30, 1916, and the Kingsland Plant.on January 11, 1917, at the hands 
of German sabotage agents in this country. Both places are located on the 
New Jersey shore of New York harbor. In these two disasters millions of 
dollars worth of property were destroyed. The United States claimed that 
the two destructions were part of a deliberate program of sabotage in the 
United States aimed to interfere with the flow of war supplies to the Allied 
belligerents, including the inoculation of livestock with disease germs, the 
destruction of munition factories, vessels, cargoes, and the like. 

The memorials of the United States on behalf of some 93 American na- 
tionals in 153 claims amounting to approximately $22,500,000, exclusive 
of interest, were filed in March, 1927, and the cases have been pending before 
the Commission since that time. In the course of the proceedings over 
50,000 pages of evidence were filed, 41 briefs were prepared on the side of the 
United States and 34 on the side of Germany; and the cases were argued 
before the Commission more or less completely six times consuming a period 


1 The Commission, established under the Claims Agreement of Aug. 10, 1922, is composed 
of Mr. Justice Owen J. Roberts, of the United States Supreme Court, Umpire; Col. Chris- 
topher B. Garnett, American Commissioner; and Dr. Victor L. F. Huecking, German 
Commissioner, retired March 1, 1939. 

2 For the decision of the Umpire see this JOURNAL, infra, p. 770. 
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of some 60 days. The amount at stake, including interest, was over three 
times the award in the famous Alabama cases against Great Britain. 

. The answers of the German Government were filed in the winter of 
1927-28. At that time the American evidence consisted of numerous con- 
temporaneous government reports on the operations of German agents, 
several hundred despatches to and from Germany intercepted by the British 
Naval Intelligence, and a number of affidavits of contemporaneous witnesses. 
One of the most important of the intercepted despatches was a telegram 
passing from the German Foreign Office to the German Military Attaché 
in Washington, Captain Von Papen, reading in part as follows: 

In United States sabotage can reach to all kinds of factories for war 


deliveries; railroads, dams, bridges must not be touched there. Under 
no circumstances compromise Embassy, and equally Irish-German 


propaganda. 


The German evidence consisted of denials of a general campaign of sabotage 
in neutral countries or in the United States, and alleged that the above 
telegram was the blunder of a subordinate and was never acted upon. 
Subsequently considerable further evidence was filed by both sides. 

The first hearing was held at Washington in April, 1929, and the next 
hearing at The Hague in September, 1930. Thereafter the Commission 
removed to Hamburg and rendered a decision dated October 16, 1930, 
_ dismissing the cases as not involving German responsibility under the Claims 
Agreement on the grounds, among: others, that the Kingsland fire was of 
industrial origin or at least not of German origin, and the Black Tom fire 
was of doubtful origin. This finding was largely due to the evidence 
presented by the German Agent Just before the hearing which the United 
States had not time to investigate and rebut, but which in the final proceed- 
ings was established to have been fraudulent and perjured evidence. The 
Commission, however, did find that the German Government had author- 
ized a general campaign of sabotage in the United States in the neutrality 
period and sent men to the United States supplied with devices for the pur- 
pose. 

The continued investigations of the United States uncovered convincing 
evidence that both destructions were in fact due to the activities of German 
agents under instructions of the German Government itself.2 These dis- 
coveries led to several petitions by the American Agent to reconsider the 
Hamburg decision on various grounds, including that of newly discovered 
evidence, but to no avail. The American Agent then filed a petition May 4, 
1933, for a rehearing of the cases on the ground that fraud, collusion and 
suppression in the German evidence had misled the Commission in the 

3 This evidence included a secret message written with lemon juice in code in a magazine 
by an admitted German sabotage agent and transmitted by him in April, 1917, from Mexico 
to a co-saboteur in Baltimore, which message implicated them in the destruction of the 
“Jersey City Terminal” (Black Tom) and “Kingsland.” 
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Hamburg decision. The national Commissioners disagreed as to the power 
of the Commission to entertain such a petition after the Hamburg decision 
had been rendered, and certified their disagreement to the Umpire. On 
December 15, 1933, the Umpire handed down his momentous decision on the 
right to reopen the cases if fraud were proven. As to the averment that the 
Commission had been misled by fraud and collusion on the part of witnesses 


and the suppression of evidence on the part of some of them, the Umpire held 
that: 


No tribunal worthy of its name or of any respect may allow its decision 
to stand if such allegations are well founded. Every tribunal has 
inherent power to reopen and to revise a decision induced by fraud. 
If it may correct its own errors and mistakes, a fortiori, it may, while it 
still has jurisdiction of a cause, correct errors into which it has been led 
by fraud and collusion. 


Thus the petition was upheld and the charges laid open to proof. A very 
large amount of additional evidence was obtained by both sides.4 Mean- 
while several interlocutory petitions and motions were presented by the 
Agents and disposed of by the Commission. Finally briefs and counter- 
briefs were exchanged in the spring of 1936, and after a hearing of two weeks 
in May of that year, which was the fifth oral argument in these cases, the 
Commission rendered a unanimous, though limited, decision on June 3, 1936, 
setting aside the Commission’s decision of December 3, 1932, in which it had 
been unable to make an affirmative finding from the evidence. The Com-' 
mission also called for the production of further evidence. Subsequently 
witnesses were called before the Commission and examined by it.5 

At this juncture overtures were made to the United States by Germany 
for a compromise settlement of the sabotage claims. A compromise agree- 
ment was officially concluded at Munich but it was never fulfilled by the 
German Government and it became necessary to proceed with the cases. 

A further argument on all the evidence was held in January, 1939. At this 
hearing the American Agent requested the Commission to make a final 
determination of all the issues of the cases, not only those arising under the 
petition of May 4, 1933, but on the ultimate responsibility of Germany as 
well. About two weeks later the full Commission went into conference and 
discussed the cases until the first of March, when the German Commissioner 
filed a notice of withdrawal in an apparent effort to block a decision. Ina 
note of March 24, 1939, the German Embassy notified the Department of 

t Among this evidence was a copy of a German report dated April, 1917, found in the 
archives of the Austrian Government in 1935, saying in translation that: “According to the 
latest news twenty-one more munition factories have been blown up” including the Kings- 
land and Dupont plants. It continued: ‘Still further surprises are said to be impending.” 

ë In the evidence produced was a letter from one of the chief defense witnesses to 
another German agent implicated in both destructions. This witness had repeatedly denied 


any knowledge of sabotage matters or of sabotage agents, but this letter clearly showed his 
full knowledge and complicity. 
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State of the withdrawal of the German Commissioner, and in a note of June 
‘10 added that since the withdrawal of the German member “the Commission 
has been incompetent to make decisions” and the ‘Reich will ignore the 
decision to call the meeting on June 15th as well as any other act of the 
Commission in violation of the Agreement of August 10, 1922, and the gen- 
erally established rules of procedure.” 

The Commission, however, after consideration of the legal situation, de- 
clined to allow justice to be thus frustrated. The Umpire and the remaining 
Commissioner proceeded with the consideration of the case, which resulted 
in a very careful analysis of the evidence and a thoroughgoing opinion by 
the American Commissioner: As to the power of the Commission to pro-. 
ceed, Commissioner Garnett said: 

If it be possible for one National Commissioner, whether under the 
express order or with the tacit consent of his Government, thus to bring 
‘to naught and render worthless the work resulting from the expenditure 
of thousands of dollars and years of careful research, and thus to defeat 
the very Pen for which the Commission was constituted under the 


~ Treaty of Berlin, such a result would make a mockery of international 
arbitration. 


From this opinion it appears that the German Commissioner had not only 
made known his views on the issues under the fraud petition, but insisted 
that the Commission consider whether the United States had made out a case 
. . onthe merits. His withdrawal thereafter was tantamount to a negative vote. 

Umpire Roberts held that a disagreement existed between the two 
Commissioners, that the withdrawal of the German Commissioner while 
the cases were sub judice did not oust the jurisdiction of the Com- 
mission, that the United States had proved that fraud in the evidence pro- 
duced by Germany misled the Commission at Hamburg, and that the 
affirmative evidence established Germany’s responsibility in both cases. 
Accordingly, an order was entered that the Hamburg decision be set aside, 
that the lability of Germany in both cases had been established, and that 
awards should be rendered to the. United States on behalf of the daana 

i L. H. Woorssy’ 


THE DOCTRINE OF ERIE RAILROAD V. TOMPKINS APPLIED TO INTERNATIONAL LAW 


In Erie Railroad v. Tompkins,! Mr. Justice Brandeis, speaking for the 
Supreme Court, made the following statement: , 


Third. Except in matters governed by the Federal Constitution or 
by acts of Congress, the law to be applied in any case is the law of the 
state.. And whether the law of the state shall be declared by its Legis- 
lature in a statute or by its highest court in a decision is not a matter of 
federal concern. There is no federal general common law. Congress 
has no power to declare substantive rules of common law applicable in a 


8 The writer was associate counsel on behalf of certain of the claimants. 
1 (1938) 304 U. 8. 64; 58 Sup. Ct. 817. : 
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state whether they be local in their nature or “general,” be they com- 
mercial law or s part of the law of torts. And no clause in the Constitu- 
tion purports to confer such a power upon the federal courts. . . . In 
disapproving that doctrine [of Swift v. Tyson] we do not hold uncon- 
stitutional section 34 of the Federal Judiciary Act of 1789 or any other 
act of Congress. We merely declare that in applying the doctrine this 
court and the lower courts have invaded rights which in our opinion are 
reserved by the Constitution to the several states. 


The court was considering the law governing a railroad’s lability for an 
injury caused to a person walking on the railroad’s right of way. It was 
purely a matter of domestic law and the holding of the case has no direct 
application to international law. In view, however, of the widespread in- 
terest in this decision which upsets the old notions based upon Swift v. 
Tyson,? an examination of the new doctrine’s applicability to international 
law is in order. 

The traditional view in the United States has been often stated in the 
words of Mr. Justice Gray in the Paquete Habana: * 


International law is part of our law, and must be ascertained and 
administered by the courts of justice of appropriate Jurisdiction, as often 
as questions of right depending upon it are duly presented for their 
determination. | 


Six years earlier, the same judge had declared in Hilton v. Guyot: 5 


International law ... including not only questions of right between . . 
nations, governed by what has been appropriately called the law of 
nations; but also questions arising under what is usually called private 
international law . . . is part of our law, and must be ascertained and 
administered by the courts of justice, as often as such questions are 
presented in litigation between man and man, duly submitted to their 
determination. 


In 1815, Chief Justice Marshall had asserted that until Congress passed an 
act to the contrary, “the court is bound by the law of nations, which is a 
part of the law of the land.” § 

In 1907, Mr. Justice Brewer cited Chief Justice Fuller’s statement that in 
deciding disputes between states of the Union, “Sitting, as it were, as an 
international, as well as a domestic tribunal we apply Federal law, state law, 
and international law, as the exigencies of the particular case may demand.” ’ 
Similar quotations could be multiplied.§ 


t (1842) 16 Pet. 1. 

3 See 52 Harvard Law Review (1939), 1002, for a consideration of the applicability of the 
Tompkins case to conflict of laws. There is not space in the present comment to consider 
the inapplicability of the Tompkins case to the admiralty field, but surely it would not be 
applied there. 4 (1900) 175 U. S. 677, 700. 

5 (1894) 159 U. S. 113, 163. t The Nereide (1815), 9 Cr. 388, 423. 

T Kansas v. Colorado (1907), 206 U. 8. 46, 97. 

è See Wright, Enforcement of International Law through National Law in the United 
States (1915). 
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The tenor of all these judicial statements was that international law con- 
stitutes a “federal general common law.” Alexander Hamilton maintained 
in his Letters of Camillus, No. 20, that “It is indubitable, that the customary 
law of European nations [international law] is a part of the common law, and, 
by adoption, that of the United States.” * In 1856 Mr. Justice McLean in 
the Dred Scott case remarked that “In 1816, the common law, by statute, 
was made a part of the law of eos and that includes the great principles 
of international law.” 1° 

In all cases where the court has had to apply international law, it has found 
the source in “the customs and usages of civilized nations; and as evidence 
of these [it has had resort] to the works of jurists and commentators . . 1 

State courts have also applied international law. In 1794 Chief Justice 
McKean of Pennsylvania declared that the law of nations ‘‘in its full extent, 
is a part of the law of this state.” * The Supreme Judicial Court of Massa- 
chusetis stated that ‘‘International law is part of our law and must be admin- 
istered whenever involved in causes presented for determination.” 13 

If the dictum of Mr. Justice Brandeis in the Tompkins case is to be applied 
broadly, it would follow that hereafter a state court’s determination of a rule 
of international law would be a finding regarding the law of the state and 
would not be reviewed by the Supreme Court of the United States. Take as 
an example the recent Louisiana statute purporting to extend the ownership 
and sovereignty of that state over the waters and bed of the Gulf of Mexico 


'* twenty-four miles beyond the three-mile limit.“ ` Assume that the Louisiana 


Legislature enacts a law making it a penal offense to drill for oil in the bed of 
the Gulf within these extended limits. Assume that a citizen of Florida 
is arrested by the Louisiana authorities for violating this statute twenty 
miles from the Louisiana shore. He is convicted by the Louisiana court and 
seeks a review in the federal courts on the ground that Louisiana had no 
jurisdiction over the locus. Louisiana defends on the ground of the recitals 
in the general statute referred to above which attempt to reconcile the state’s 
claim with international law. In other words, Louisiana says in effect: 
international law is part of the law of Louisiana; our legislature has authori- 
tatively determined that under international law our sovereignty extends 
over the locus; our courts (let us assume) have sustained that determina- 
tion. There is no federal general international common law. 

Perhaps the federal courts would dispose of such a case by asserting that 
since the foreign relations of the United States are entrusted to the Federal 
Government, no state of the: Union has the power to take to itself an area . 

1 Quoted in I Moore, Digest of International Law, p. 10. | 

10 Scott v. Sandford (1856), 19 How. 393, 556. 

u Mr. Justice Gray in the Paquete Habana, supra. 

18 Respublica v. Longchamps (1784), 1 Dallas (Pa.), 111. 

-48 Riddell v, Fuhrman (1919), 233 Mass. 69. 


4 Louisiana General Statutes, 1938, No. 55, Secs. 1-4; ef. 39 Columbia Law Review (1939), 
317. 
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which the Federal Government considers to be high seas, since such a taking 
would involve disputes with foreign governments. But whatever the spe- 
cific grounds for disposing of an individual case, any attempt to extend the 
doctrine of the Tompkins case to international law should be repudiated by 
the Supreme Court. Mr. Justice Brandeis was surely not thinking of inter- 
national law when he wrote his dictum. Any question of applying interna- 
tional law in our courts involves the foreign relations of the United States 
and can thus be brought within a federal power. The application of inter- 
national law by the federal courts does not need to be justified by the theory 
that we took over international law as part of the common law.'® Inter- 
national law is applied by the courts of many countries who look back upon 
no inheritance from England. ‘The monist and dualist concepts still contend 
with each other in the struggle to explain the fact that national courts 
throughout the world do apply international law. The duty to apply it is 
one imposed upon the United States as an international person. The several 
states of the Union are entities unknown to international law. It would be 
as unsound as it would be unwise to make our state courts our ultimate 
authority for pronouncing the rules of international law. 
Parir C. JESSUP 


INTERNATIONAL LAW AND LAWLESS NATIONS 


For many months the specter of war, like the sword of Damocles, has hung 


over the heads of the European nations. Now the thread has broken and °° 


war isin our midst. Force has usurped the seat of law, and the fate of na- 
tions depends not upon reason or justice, but upon the power of superior 
armaments to impose their will upon defeated peoples. International law, 
long under an eclipse, has now become almost a byword of reproach. It has 
failed in its primary task; and while many of its minor rules may continue 
to be observed when operating outside the area of hostilities, its major rules 
arising out of treaties for the pacific settlement of disputes are temporarily 
in abeyance. Even the paradoxical “laws of war” will, if observed in part, 
be observed not because of the authority of “law” behind them, but because 
of the fear of reprisals from an enemy capable of inflicting equal death and 
destruction in return for what it may suffer. 

It was not difficult to foresee the coming of the catastrophe that is now 
upon us. For some twenty years scholars in many lands have sought to 
build up the authority of international law and have warned again and again 
that unless certain constructive steps were taken the nations would be faced 
with a general breakdown of law and order. The breakdown has now come, 
and not even the most “neutral” or “isolationist” nation can escape its 


Cf. Sprout, “Theories as to the Applicability of International Law in the Federal 
Courts of the United States,” this JOURNAL, Vol. 26 (1932), p. 280. Attention should also 
be called to the fact that Congress has a constitutional power “to define and punish .. . 
offenses against the law of nations.” Art. I, Sec. 8. 
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fateful consequences. While the populations of the belligerent countries 
undergo the sufferings of a conflict carried on with every known instrument 
of destruction, the populations of other countries look on in dumb horror at 
the tragedy that has come upon their fellow human beings, and witness with 
helpless hands the devastation of the most precious records of our common 
civilization. l 

Once more, we ask ourselves, what was the fatal weakness in the structure 
of international law during the past twenty years? Why is it that the prin- 
ciples that have been proclaimed by scholars and statesmen as the basis of a 
new and stable peace have failed us? Is it that the principles themselves 
were inherently unsuited to become the foundations of an enduring structure, 
or is it that the leaders of the great nations were too short-sighted to see the 
necessity of adhering to them when the conditions arose calling for their 
application? The issues upon which the answers to these questions depend 
have been exhaustively discussed; but we are still far from an agreement 
upon the causes of the present war in relation to the principles which were 
- relied upon to prevent it. 

In the days preceding the World War of 1914 it was the custom for scholars 
to discuss whether international law could properly be called “law,” inas- 
much as it was a body of rules lacking the legislative, executive and judicial 
agencies by which the rules of municipal law are created, administered and 
enforced. Those who denied the propriety of the use of the term “law” did 
- go on the ground that the essence of law was a command from a superior to 
an inferior, and that since international law lacked this characteristic, it be- 
longed rather in the domain of ethics or of ‘‘ positive morality.” Those who 
justified the use of the term did so because they held that the true test of 
law was not the form of the sanction behind it, but rather the fact of its ob- 


servance. What neither group took into consideration was that, whatever|| 


the rôle that custom and treaty might be playing, whether as positive! | 


morality or as law, in either case their application was limited to matters 
_ which did not touch the great issues of international relations, the issue of 
national security and the issue of economic and social justice. So long as 
those vital interests remained outside the scope of the law it was of little 
consequence whether the rules actually recognized possessed the authority 
of “law” or merely that of “morality.” 

It was the Covenant of the League of Nations which first presented the 
question whether national security might be brought within the realm of 
law, whether states might be denied the old right of self-help in return for a 
collective responsibility of the whole community of nations to protect them. 
That the fundamental principle of ‘collective security” was a sound one was 
almost unanimously accepted by scholars outside the United States and by 
the great majority of American scholars. Such differences of opinion as 
arose were concerned with the choice of methods for enforcing the principle 
rather than with the principle itself. A decade passed before the principle 
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was put to a serious test; then, beginning with the invasion of China by 
Japan in 1931, the stronger Powers whose support was essential to the 
authority of the League began to think once more in terms of immediate 
national interests and entered upon the series of compromises which led in 
the end, by one fatal step after another, to the complete abandonment of the 
conception of community responsibility for acts of aggression. Why risk a 
general war to suppress a local one? The argument seemed convincing to 
the public at large. For it was not easy for the average citizen to see that 
the rescue of China and Abyssinia and Czechoslovakia involved primarily 
not the protection of those particular states but the larger principle whether 
the old right of self-help was to be allowed to reassert itself and states might 
once more take the law into their own hands. Those who should have seen 
the connection failed to do so, or, seeing, refused to risk their political for- 
tunes in an unpopular cause. 

Equally disastrous was the inability of statesmen and of the public at large 
to comprehend that the conception of a world of law and_order could not be | 


limited to the maintenance of the status quo. Again and again it was 
pointed out by those who were concerned with the constructive development 
of international law, that unless some machinery were established for the 
revision of the treaties of 1920 and unless steps were taken to remedy certain 
social and economic conditions existing independently of treaty obligations, ° 


it would be impossible to prevent the recourse to violence that always follows 


a belief that no remedy is available. But while abstract discussions of -° 


remedy by “peaceful change” were going on, nations which felt aggrieved 
proceeded to arm with deliberate intent of using force and threats of force 
to accelerate the response to their demands. These threats of force in turn 
halted the slow-moving procedures of peaceful change, until the vicious 
circle was created which made it impossible to make concessions to threats of 
force and made threats of force seem the only alternative to the refusal to 
make concessions. Thus the rule of law, in accordance with which the judg- 
ment of the international community takes precedence over the claims of 
the individual, gave way to the old right of self-help and to the anarchy that 
inevitably attends it. 

What is the task ahead? Shall we abandon the conception of a commu- 
nity of nations organized to keep the peace and to promote justice, or shall 
we reaffirm our faith in the rule of law and seek to build a new and better- 
organized community upon the ruins of what is left of our inheritance when 
the present tragic struggle is over? Few international lawyers will hesitate 
in choosing the one avenue of escape from a future that can be no better than 
an armed peace, a future in which international law, if it retains its honored 
name, can be no more than a superficial pretense of order in a world subject 
at any hour to be plunged into the anarchy of war. The rule of force and the 
rule of law are mutually exclusive. If the one is to be put down and the 
other upheld it can only be done by the codperative action of such states as 
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may still survive the present conflict with their tracinonal ideal of an inter- 
national community unimpaired. 

The United States has a vital national interest in the maintenance of inter- 
national law and order. That interest is not incidental, it is not transitory - 
or occasional; it is a fundamental interest which is the result of political, 
social and economic conditions which inevitably attend living in a world with 
other nations. We havea right to protect that interest against law-breakers; 
and we have a duty to protect it. Being the strongest Power among the 
nations, we might by our leadership have prevented the present catastrophe. 
Now, at this late hour, we can at least proclaim that, given certam conditions 
of a just peace, we are prepared to take our part in maintaining the rule of 
law in the future. 

C. G. FENWICK 


CURRENT NOTES 
THE JAMES WILFORD GARNER MEMORIAL LIBRARY 


It has come to the knowledge of the JourNaL that the late James W. 
Garner, for many years a member of the Board of Editors, and an Honorary 
Vice President of the American Society of International Law at the time of 
his death on December 9 last, gave his books on history, political science and 
international law to the library of the University of Mississippi, and that it 
is the very earnest wish of his widow to use this gift as the nucleus of a library 
worthy to bear the name of Professor Garner as a memorial to him for the 
use of the young people of his native state. The Editors are glad to bring 
this most commendable project to the attention of the readers of the JOURNAL 
so that any of Professor Garner’s friends who may wish to do so will be in a 
position to assist in its realization. 

Donations of books for the memorial library may be sent to the University 
of Mississippi, the post office address of which is University, Mississippi, 
marked for the James Wilford Garner Memorial Inbrary, or funds for the 
purchase of books for the memorial library may be sent to the University or 
to Mrs. James W. Garner, Edgebrook, Magnolia, Mississippi. The books 
will be marked with a special bookplate reading: The James Wilford Garner 
Memorial Inbrary, Gift of Friends. 


THE STRUGGLE FOR THE RECOGNITION OF DOMINION AUTONOMY 


While to understand the evolving constitutional status of the British 
Commonwealth is something of a metaphysician’s task, yet he who would 
undertake it must know the history out of which it developed. Among the 
constitutional studies produced in Canada none has the quality that marks 
the Memoirs of Sir Robert Borden.! In several previous commentaries such 
as Canadian Constitutional Studies and Canada in the Commonwealth, Sir 
Robert essayed to discuss the meaning of dominion status, but his Memoirs 
are essentially a personal narrative. As Prime Minister from 1911 to 1920 
his term spanned one of the most significant decades in the history of the 
Commonwealth. The war years matured the British nations and with this 
growth to maturity came the demand for a recognition of the changed status. 
In the struggle for this recognition Sir Robert took the leading rôle, but one 
must read much into the simple straightforward narrative which oftentimes 
is only a bare record of meetings and conversations. While his constitutional 
essays reveal something of his neat prose style, chary of excess verbiage, 
cogent and direct with a care for the exact word, there is a restraint born of 
long association with the law. In his Memoirs where he had scope for a more 

1 Robert Laird Borden: His Memoirs. Edited by Henry Borden. New York: The 
Macmillan Co., 1938. 2 vols., pp. xviii, 542; viii, 548-1061. Index. Ilustrated. $12.50. 
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literary approach, he nowhere attempts to avail himself of that opportunity. 
Here, where emotion might have entered, there is the same restraint and 
even greater simplicity in recording a narrative of crowded years. One could 
wish that the charm and grace so characteristic of him and sometimes found 
in his written work had been sustained in these volumes. Now and again he 
relies on his diary to comment on a person or an event, but even such com- 
ment is recorded more as a fact than a reaction. If these be shortcomings of 
literary style they nevertheless have the merit of preserving a straightforward 
account of these memorable years—an account unencumbered by the 
controversial asides which have marked the wanes of other statesmen of 
this period. 

Readers of this JoURNAL will have only a passing interest in Volume One 
which records the rise of the Grand Pré farmer boy to the leadership in his 
party via the avenue of law and entrance into politics for the first time at the 
age of forty-two. Apart from.the Reciprocity Election of 1911, the account 
is confined almost entirely to domestic politics until the evenis of 1914 
brought Canada into the vortex of war. It was this participation in the war 
that changed almost overnight the eae of the dominions to the 
mother country. 

But such a change was not immediately sdei, nor did it come without 
persistent effort on the part of Dominion statesmen. It is safe to say that 
the price of the Commonwealth’s participation in the war was dominion 
` autonomy. Perhaps socio-economic changes made it inevitable, but there is 
little doubt the war hastened the process. The Imperial War Cabinet was 
formed and Dominion statesmen took council with those of the mother 
country. The Imperial War Conference of 1917, while postponing the settle- 
ment of constitutional issues until the close of the war, nevertheless adopted 
Sir Robert’s resolution that henceforth full recognition of Dominion au- 
tonomy and a voice in foreign policy was to be accorded to the component 
parts of the Commonwealth. 

A year later the full implication of this pronouncement required further 
vindication and, in particular, international recognition. While the 
Dominion premiers were summoned for the peace deliberations, their status 
as full-fledged members was questioned. Here it was that Sir Robert played 
a significant rôle, for his patience, tact, persistency and cogency in argument 
finally won for the Dominions the desired representation at the Peace Con- 
ference. Opposition came principally from the United States where it was 
feared that Dominion representation would give the British Empire undue 
influence. While President ‘Wilson shared these views, they appear to have 
been persistently urged by Secretary Lansing, who irritated Sir Robert by 
his arrogance and disagreeableness.? 

Some years ago this reviewer was privileged to discuss the Peace Conference with Sir 
Robert and make extracts from the manuscript memoranda which Sir Robert had periodi- 

2 Memoirs, Vol. 2, p. 899. 
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cally despatched during the Conference to his colleagues at home. Some of these memo- 
randa appear for the first time in these volumes under review, but among the reports still 
unpublished this reviewer offers several, including the following pertinent extract: 


“GmneraL MEMORANDUM No. 2—Paris, January 15, 1919 


* = * * + 
“4, On Sunday there was an informal conference between representatives of the five t 
powers. . . . The question of representation was discussed at some length and strong objec- 


tion was taken on behalf of the United States to the proposed representation of the British 
Dominions. President Wilson took a somewhat decided stand but pore with every respect 
for the Dominions and with much apor i den of their war effort. His objection was based 
on the view that if Canada and the other Dominions had the same representation as Belgium 
and the other small allied nations, they would stand in a much better position than Belgium 
as they would be backed by the British Delegation of five, the most powerful in the confer- 
ence as he expressed it. oreover, the result would be to give the British Empire five 
chief delegates entitled to sit at every meeting of the conference and twelve delegates from 
the Dominions making a representation of seventeen in all. President Wilson, was, how- 
ever, willing to agree that each of the British Dominions should be entitled to one representa- 
tive whose status should be the same as that of the representatives of Belgium. retary 
Lansing was somewhat arrogant not to say offensive and desired to know why Canada should 
be concerned in the settlement of European affairs. Mr. Lloyd George replied that they 
believed themselves to have that right because some hundreds of thousands from the Domin- 
ions had died for the vindication of public right in Europe and that Canada as well as 
Australia had lost more men than the United States in this War. Clemenceau was very 
sympathetic with the attitude of the Dominions. Lloyd George declined to withdraw his 
poraa for representation of the Dominions and announced that he would consult the 
ominion ministers on the following day. 

“5, The foregoing incidents were reported to Sir Robert Borden on Sunday evening and 
he called a meeting of the Dominion Ministers at 10:15 pomata to a meeting of the 
Imperial War Cabinet which was fixed for 11:00 on Monday morning. At this meeting of 
the Dominion Ministers it was agreed that they should stand together and insist upon rep- 
resentations equal to that of the smaller Allied Nations. It was considered that this was 
a real test of their status as autonomous nations of the British Commonwealth. 


+ * + * * 


7. A further conference of the five great Allied Powers was held on Monday afternoon 
at which the discussion on this subject was resumed. Mr. Lloyd George renewed his argu- 
ment on behalf of the Dominions and emphasized their extreme disappointment at the pro- 

which had been put forward on Sunday. . . . In the end President Wilson proposed 
that Canada, Australia and South Africa should each have two representatives and that 
New Zealand should have one. This proposal was accepted. ; 


+ x * + * 


“9, Mr. Lloyd George fought strongly for adequate representation of the Dominions 
and his vigorous efforts to that end are thoroughly appreciated. 

“10. Sir Robert Borden attended this morning a mesting of the Committee which is 
settling the proposals on behalf of the British Empire with respect to the League of Nations. 
A question arose as to the representation of the British Empire in the International Council 
which is to be established in connection with that e; this council is to have a permanent 
Secretariat and is to meet annually. It was prop by Sir Robert Borden that the repre- 
sentation of the Empire uh is confined to two members) should be selected from a panel 
upon which a Minister from each Dominion or from each of the Chief Dominions should 
have a place. He further proposed that the representation of the British Empire on that 
Council should be so defined as to accord with the development of constitutional relations 
from time to time. In other words the scheme of representation must be made go elastic 
as to conform at every stage with constitutional development. .. .” 


Repeatedly the Canadians made the point that their contribution in war 
dead entitled them to at least equal consideration with nations whose con- 
tribution was less. As Sir Robert phrased it, ‘‘Canada counted her dead in 
greater numbers than the entire forces put in the field by Portugal, for ex- 
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ample,” 3 and again “it was sentiment, coupled with the ideal of duty and 
not any material considerations, that induced the effort of Canada in this 
war. ... It is hardly to be anticipated that Canadians will consider that 
their country is suitably recognized by being placed on an equality with Siam 
and Hejaz.’’4 The same argument arose over Dominion representation on 
the governing body of the proposed International Labor Organization. 
The Memoirs® contain Sir Robert’s telling reply in answer to United States 
objections: 


. . . Apparently public opinion is so ill-informed in that country as to 
believe that in matters affecting the peace of the world or labour condi- 
tions, the Governments of the various dominions do not exercise a 

‘thoroughly independent judgment. The same opinion fails to compre- 
hend that labour conditions and problems in the various Dominions are 
essentially different from those which prevail in the United Kingdom. 

As to the influence of the British Empire, may I venture to point out 
that the nation capable of exercising the greatest influence both in the 
League and under the Convention, is the United States. If we examine 

the list of original members and of States invited to accede, one observes 
Cuba, Haiti, Liberia, Nicaragua, Panama, Salvador, Colombia, and 
Venezuela. Out of these states one could easily select at least six over 
whom the United States can exercise a more effective control in such 
matters than can be exercised by the British Government over Canada, 
Australia, South Africa or New Zealand. 

.. . Lam confident that the people of Canada will not tamely sub- 
mit to a dictation which declares that Liberia or Cuba, Panama or 
Hejaz, Haiti or Ecuador must have a higher place in the international 
labour organization than can be accorded to their country which is 
probably the seventh industrial nation of the world... . 


A similar battle was waged over the form of signature to the Peace Treaty 
and the Covenant, but it is to be regretted that the Memoirs do not record the 
struggle fully. Asindicated in his letter quoted in Vol. 2 at p. 953, Sir Robert 
endeavored to have the anomaly corrected whereby the British Dominions 
to this day are dually pledged to the Covenant, first under the British Empire 
signature and again by their own separate signature. The effect of Sir 
Robert’s proposal would have been to state what has subsequently resulted, 
namely, to list the United Kingdom as a Dominion primus inter pares. It 
is not surprising that 1919 should have been unprepared for what in 1931 
the Parliament at Westminster enacted. 

What Sir Robert was endeavoring to do can be best understood from the 
following memorandum® which was unanimously approved by the other 


3 General Memorandum No. 1—London, January 6, 1919 [unpublished]. 

4 Memorandum on behalf of Canada respecting increased representation recently ac- 
corded to Belgium and Servia (to Sir Maurice Hankey, Chief Secretary of British Peace 
Delegation) [unpublished]; of. Memoirs, Vol. 2, p. 902, 

s Memoirs, Vol. 2, p. 950. . 

8 Canadian Parl. Pap. Sess. Pap. 41j, A1919, pp. 6-7. Also Keith, Speeches and Docu- 
ments on the British Dominions, 1918-1931 (London: Oxford University Press). 
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Prime Ministers and sent to the Secretariat of the British Delegation for 
circulation: 


BRITISH EMPIRE DELEGATION 


Tan DOMINIONS AS Parties AND ÑIGNATORIÐS TO THE VARIOUS Peaca TRHATIMS 
Memorandum circulated by Sir Robert Borden on behalf of the Dominion Prime Ministers 
(1) The Dominion Prime Ministers, after careful consideration have reached the conclusion 
that all the treaties and conventions resulting from the Peace Conference should be so drafted 
as to enable the Dominions to become Parties and Signatories thereto. This procedure will 
give suitable recognition to the part played at the Peace Table by the British Common- 
wealth as a whole and will at the same time record the status attained there by the Dominions, 
(2) The procedure is in consonance with the principles of constitutional government that 
obtain throughout the Empire. The crown is the supreme executive in the United Kingdom 
and in all the Dominions, but it acts on the advice of different Ministeries within different 
constitutional units; and under Resolution LX of the Imperial War Conference, 1917, the 

organization of the Empire is to be based upon equality of nationhood. 

(8) Having regard to the high objectives of the Peace Conference, it is also desirable that 
the settlements reached should be presented at once to the world in the character of uni- 
versally accepted agreements, sgo far as this is consistent with the constitution of each State 
represented. This object would not be achieved if the practice heretofore followed of merely 
inserting in the body of the convention an express reservation providing for the adhesion of 
the Dominions were adopted in these treaties; and the Dominions would not wish to give 
even the appearance of weakening this character of the peace. 

(4) On the constitutional point, it is assumed that each treaty or convention will include 
clauses providing for ratification similar to those in the Hague Convention of 1907. Such 
clauses will, under the procedure proposed, have the effect of reserving to the Dominion 


Governments and legislatures the same power of review as is provided in the case of other - - 


contracting parties. 
(5) It is conceived that this proposal can be carried out with but slight alterations of previous 
treaty forms. Thus: 

(a) The usual recital of Heads of States in the Preamble needs no alteration what- 
ever, since the Dominions are adequately included in the present formal description of the 
King, namely: “His Majesty the King of the United Kingdom of Great Britain, and 
Ireland and of the British Dominions beyond the Seas, Emperor of India.” . 

(b) The recital in the Preamble of the names of the Plenipotentiaries appointed by 
the High Contracting Parties for the purpose of concluding the treaty would include the 
names of the Dominion Plenipotentiaries appointed by the United Kingdom. Under 
the general heading “The British Empire,” the sub-headings, ‘‘The United Kingdom,” 
“The Dominion of Canada,” “The Commonwealth of Australia,” “The Union of 
South Africa,” ete., would be used as headings to distinguish the various Plenipotentiaries. 
~ (c) It would then follow that the Dominion Plenipotentiaries would sign according 
to the same scheme. 

(6) The Dominion Prime Ministers consider, therefore, that it should be made an instruction 
to the British Member of the Drafting Commission of the Peace Conference that all treaties 
should be drawn according to the above proposal... . 


The same difficulty which Canada had to secure recognition on the govern- 
ing board of the Labor Office faced the Dominions with respect to the League 
Council, As Sir Robert Borden phrased it:7 

. 6. It is now proposed that Canada should become a party to a 
Treaty by which she shall undertake to engage in active warlike opera- 


T Memoirs, Vol. 2, p. 954. 
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tions against Germany in case that country at any time in the future 
should be guilty of aggression against France. Iam not aware that any 
similar undertaking is proposed for Spain or Brazil or Greece or Belgium; 
or for any of the smaller States whose representatives are not debarred 
from election to the Council of the League or to the governing body of 
the Labour Convention.. Canada is asked to make way for all the 
States except when effort and sacrifice are demanded; then, but not till 
then, she is accorded full and even prior representation. She is to be in 
the first line of the battle but not even in the back seat of the Council. 
The submission of such a proposal to our Parliament would, in my 
opinion, be wholly futile. Indeed, I am convinced that it would be 
bitterly resented not only by Parliament but by the vast majority of the 
Canadian people. 

At one point Sir Robert threatened to make public reservation at the 
plenary session when the Peace Treaty was presented for signature unless 
offending paragraphs in the Labor Convention were suppressed. Finally his: 
objections were smoothed over while the Council of Three—Clemenceau, 
Wilson and Lloyd George—acceded to his request in attaching their signa- 
tures to a Memorandum which he had prepared and which declared the 
Coyenant of the League was not to be construed so as to debar the Dominions 
from election to the Council. 

While the battle for international recognition of their new status was ap- 
parently won, it had yet to stand the test of time. Unfortunately Sir 
Robert’s death intervened before he had continued the narrative beyond 
` 1920. - Had the Memoirs covered the period following his retirement there 
would have been interesting postscripts touching upon the Washington Con- 
ference and League of Nations sessions at which Sir Robert was the Canadian 
representative. It was at the Washington Conference particularly that 
both of the problems, representation and form of signature and ratification, 
were raised again. The jealous regard in which Dominion statesmen held 
their newly acquired status is conveyed in a telegram despatched by General 
Smuts of South Africa, whose protest subsequently resulted in the Paris 
procedure of representation being followed. The telegram’ of General Smuts 
to the Canadian Prime Minister is as follows: 

, PRETORIA, October 19, 1981 


Ottawa. 

I notice from press that you are sending representative to Washington Conference. I 
do not know whether you have received invitation from United States through British Gov- 
ernment or otherwise. Would very strongly urge that you should press for such invitation 
before sending delegates. United States did not ratify Peace Treaty to which we are signa- 
tories as component independent’ States of British Empire. On the contrary agitation in 
Congress against our independent voting power in League of Nations was direct challenge to 
new Dominion status. This is first great international conference after Paris and if Domin- 
ions concerned are not invited and yet attend, bad precedent will be set and Dominion 
status will suffer. If a stand is made now and America acquiesces, battle for international 
recognition our equal status is finally won. . 

Sura, 


Prime Minister 
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Adherence to the Peace Treaty procedure was maintained throughout both 
in the listing of the plenipotentiaries and finally the signature. Mr. Mac- 
Kenzie King, who had newly come to office as Canadian Prime Minister, was 
somewhat disturbed by the effect of Sir Robert’s signature as Canadian 
plenipotentiary. After an exchange of telegrams, Sir Robert in the follow- 
ing gave the needed assurance that Canadian interests were adequately 
safeguarded: 


Honourable W. L. MacKunzrm Kina, 
Prime Minister, 
Ottawa, Canada. 

In reply to your telegram today I beg report as follows: First, the Treaty contains the 
following provision at the end thereof and immediately before the signatures, begins, The 
present Treaty shall be ratified by the Contracting Powers in accordance with their respective 
constitutional methods and shall take effect on the date of deposit of all the ratifications, 
which shall take place at Washington as soon as possible ends. Second, the Treaty would 
not be binding upon Canada unless it is ratified in accordance with the constitutional meth- 
ods in force in Canada. Third, it will be for the Canadian Government to determine the 
character of those constitutional methods. Fourth, the modern constitutional practice as 
I understand it is to submit treaties of this character for the approval of Parliament before 
they are ratified by the Government. Fifth, it would be impracticable to obtain any special 
provision as to the method of ratification by Canada. Under the provision above set forth 
that matter is left entirely to the determination of the Government of Canada and is of no 
concern to the other signatory powers. 

R. L. BORDEN 


Recent debates on foreign policy in the Canadian House of Commons are 
evidence of the many unsettled problems in the constitutional relations of 
the Commonwealth. The truth of Lord Balfour’s statement that “it defies 
classification ” becomes increasingly apparent. It would seem that the past 
few years have marked time somewhat, but that is to be expected, for time 
was needed to gather the full implications of the post-war years and the 
declaration of 1926. Itis worth while, therefore, to look back, and through 
the human narrative of these Memoirs consider the struggle that is so recent 
history. 

LIONEL H. Larne 

College of Wiliam and Mary in Virginia 


THE GOAL OF JAPANESE EXPANSION! 


In a hundred slender pages the Director of the Information Bureau of the 
Japanese Foreign Office presents Japan’s “case.” Originally printed in the 
Japanese language, the work has avowedly undergone some editorial revision 
by an anonymous translator. That was a wise beginning, for the terms 
which Mr. Kawai has used on other occasions to vindicate Japan’s expan- 
sionist policy must forever remain unintelligible abstractions, if not arrogant 
nonsense, to Western readers. The revision might have proceeded much 


1 By Tatsuo Kawai. Tokyo: The Hokuseido Press, 19388. pp. vi, 114. Index. $1.50. 
53.6d. 
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further to advantage, for the background and causes of Asia’s bloodiest war 
are presented here largely in terms of “‘cosmic principles.” 

Very little of this attempted vindication of Japan’s recent course in Asia 
wil ring true for American readers. The early pages contain a brief outline 
of Japan’s pre-war economic problems deriving, in part at least, from a steady 
growth in population. While the excess population plea is often made to 
prove too much, an unemotional observer, without condoning Japan’s ag- 
gressive Asiatic policy, must recognize therein a partial driving force. Asa 
justification of the past two years of warfare, however, the fact of population 
pressure has been overworked and nothing new is added by this author. 
Incidentally, although no Japanese spokesman would think of making the 
point, it is true that in 1938 Japan’s net natural increase in population, for 
many years hovering around 900,000, dropped suddenly to 500,000; far from 
being welcomed, this relief has called forth serious proposals to repatriate 
some of the more virile members of the Japanese armies in China for equally 
patriotic duty at home. 

In any case, even if the reader accepts for the moment the economic neces- 
sity of Japanese expansion, Mr. Kawai himself effectively repudiates “the 
economic argument. ‘What burdens, financial and otherwise, Japan has 
borne through the annexation of Chosen! What restraints and self-denials 
have been imposed upon Japanese capitalists and workers in order to main- 
tain the independence of Manchoukuo! Expansion means to Japan the 
‘+ multiplication of obligations and sacrifice.” (P. 16.) One can only hope 
that the “£99.58 per cent of the Japanese children of school age in school” 
will read this far. The harassed workers and farmers may also learn with a 
shock that “the importance of Manchoukuo to Japan is largely military” 
and the importance of the South Sea Islands is chiefly “naval.” (P. 33.) 

These first few pages are more significant for the candid statement of what 
may be called the “new immorality” in international politics. ‘Between 
possession and non-possession there is a merely static contrast, which does 
not necessarily involve either a struggle to alter the status quo or mutual rela- 
tions, or any question of morality. It may, therefore, be said that the char- 
acteristic of the 20th century international politics is the dynamic opposition 
and strife between nations that have fully grown and those that are still 
growing. The ethics of human society should not condemn the positive 
expansion of the growing nation.” (P.12.) Moreover, “the right of own- 
ership, regardless of how perfectly it is established upon a legal basis, is not 
morally tenable unless the property owned is administered properly and de- 
voted to a useful end. This applies to individual nations as well as to indi- 
vidual men.” (Pp. 13-14.) Of course, Western imperialism cannot take 
advantage of this realism, for the “mundane imperialism of the West” has 
lacked “the significant spiritual and cultural aspects” which have marked 
Japan’s relations with China. (P. 15.) 

In any one of a wide variety of these “‘spiritual and cultural aspects” Mr. 
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Kawai finds the ultimate driving force which impels Japan to self-flagellation. 
Japan’ must expand in order to bring to Asia her “infinite capacity for toler- 
ance and assimilation” and thereby begin the fulfillment of the national 
ideal “to make the world one household.” (P. 39.) Beside this, Hitler’s 
“Ein Volk, ein Reich, ein Führer” and Mussolini’s “Mare Nostrum” are 
mere myopic localisms. Again, Japan’s goal is to fuse European “posi- 
tivism” with an Asiatic “deathless ideal’’—a spiritual empire. Further, a 
little closer to the ground and nearer the end of the book, Japan seeks to es- 
tablish herself as a bulwark against Communism, to make of herself s sacri- 
ficial “real Great Wall for China.” Finally, there appears a mystical force 
—‘musubi.” This is a “cosmic principle which brings abundance to life 
and magnifies truth and beauty,” a sort of life-giving energy (musu, to fer- 
ment, and ht, fire or heat) which impels men and nature to creation, growth, 
and harmony. ‘‘Musubi” has functioned with unique success in Japan 
because ‘‘from the beginning of their history the Japanese people, as children 
of nature, pure and innocent,” have lived in harmony with nature. Follow- 
ing the dictates of this supreme force, Japan seeks the resurrection, beautifi- 
cation, and sublimification of Asiatic life. ‘Herein lies the foundation of 
Japan’s China policy.” (P. 74.) 

Thus Japan harbors no hope of territorial aggrandizement, no thought of 
economic or political control; only a spiritual ideal motivates the march of 
empire. Sadly enough, Mr. Kawai descends like a bomb on page 80: 


China’s road to salvation lies in the development of her natural re- 
sources through Sino-Japanese coöperation, European and American 
nations have ample resources at home or in their colonies and they have 
no need for China’s raw materials. On the contrary, Japan is in a posi- 
tion to absorb all China’s materials as fast as they are produced. ‘Their 
exploitation may be carried on under joint investment of Japanese and 
Chinese capital. In addition there is the possibility of participation by 
third countries. As regards technical skill and management ability, 
all'requirements can be readily fulfilled between the two countries. 


Never did cosmic principle lend itself so neatly to national policy. 

Cautiously and with quick qualification Mr. Kawai acknowledges Japan’s 
early cultural debt to China; now, overwhelmed with gratitude, Japan seeks 
to repay the obligation by “saving” China from Western materialism and 
Russian Communism. Regardless of her debt, however, Japan has a neigh- 
borly duty to perform, for the Chinese have “deteriorated in racial quality 
and stamina,” theirs has become ‘‘a dreary land devoid of trees, reduced to a 
quasi-colonial state, barely escaping extinction under the pressure and ex- 
ploitation of imperialistic Powers.” (Pp. 61-62.) The “New Order” is 
thus designed at once to free and revitalize China, cancel Japan’s ancient 
cultural! debt, solve Japan’s economic problems, and release the cosmic princi- 
ple of ‘‘musubi.”’ 

At the end of two years of military effort in this direction Japan has 1,200,- 
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000 men mobilized on the continent of Asia; along some 3,000 miles of front. 
“lines” she has suffered 700,000 casualties; at a cost of 314 million dollars a 
day she “holds” dangling skeleton lines of communication in eleven prov- 
inces whose population totals 230 millions. Ignoring her cosmic fate, China 
resists with organized armies in the field totalling 2,000,000 men; so far she 
has suffered 2,000,000 military casualties; 30,000,000 refugees have fled 
before the onset of destiny. China hopes that ‘‘musubi”’ will be nullified by 
protracted guerrilla warfare followed by a Chinese counter-offensive, that 
economic distress in Japan and foreign aid for herself will hasten the day of 
final reckoning. Obviously the Kuomintang leaders are not aware of the 
cosmic character of the Japanese armies. 

It is only fair to point out that Mr. Kawai is avowedly speaking for him- 
self alone. His colleagues in the Foreign Office include many of Japan’s 
ablest men, broadminded, liberal, and practical; as a group they are patriots, 
seldom mystics. It is doubtful if any of them (and this reviewer talked at 
length with representative members in the early phases of the war) would 
agree with the high-sounding balderdash which makes up 76 per cent of this 
volume. Even among Army and Navy leaders, scores of whom the reviewer 
interviewed recently, there are relatively few who are motivated by such 
fantastic bombast. And yet Mr. Kawai, as Foreign Office spokesman, 
handling press conferences, is an essential contact between his government 
and the world press. 

In its more abstract form this sort of Weltanschauung may seem harmless 
enough, chiefly a confused and confusing apologia for a desperate venture 
which increasingly calls forth “spiritual” vindications as its true character 
unfolds. Those groups in Japan which passively or actively support the 
China venture—and it must be admitted that they may constitute a ma- 
jority of the Japanese people—envision the war in terms more crude and real 
than those emphasized by Mr. Kawai. They see in the China venture a 
desperate bid for power, for economic and political aggrandizement; the re- 
placement of Western imperialism in Asia by Japanese imperialism; antici- 
pation of China’s growing strength and unity by an attempt to build an 
Asiatic empire with its controlling center in Japan. Increasing economic 
distress in Japan has probably served more effectively than any other im- 
mediate circumstance or plea to persuade the masses that expansion is the 
only alternative to national decline; assiduous propaganda has convinced 
many that expansion is both necessary and feasible; European crises have 
provided the opportune moment. To Japanese readers the invocation of a 
cosmic principle must seem superfluous; to Western readers it will appear — 
~ not only superfluous but positively offensive. 

The hope that expansion will somehow improve the economic condition of 
the nation has probably been the chief driving force behind imperialism in all 
ages and in all places. Certainly no amount of logical or statistical proof 
that conquest does not “pay” has weakened the urge to expand. Nor is it 
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likely that Japan’s leaders will be dissuaded from their present venture by the 
diplomatic protests of the democratic Powers. The axis Powers are in a 
mood to understand only one international language, that of overwhelming 
force. The realists of the dictatorial world, including Soviet Russia, have 
taught us a series of bitter lessons. We can agree with Mr. Kawai that the 
“right of ownership” is uncertain, menaced by a perverted ethics; we can 
add that free nations armed only with truth and justice too often lose battles 
to fanatics distorting truth, trampling justice, and armed to the full; that 
moral suasion, sacred covenants, public opinion, and a righteous purpose do 
not of themselves prevail; that dictatorial control of sources of information 
and opinion may render truth less effective than falsehood; that force, here 
and now, has become the ultimate arbiter of the fate of free nations and their 
ideals. It remains only for us to sense our highest moral obligation—to put 
overwhelming force on the side of a righteous cause hoping, at best, that its 
mere existence and a clear determination not to flinch from its use will 
obviate its application; at worst, that a just cause will prevail if forced to the 
test of arms. Only in those circumstances, when the aggressors are chas- 
tened and the democracies are self-confident and self-respecting once more, 
will it be wise or safe to turn again to the processes of peaceful international 


. revision. 


Whatever may be the true goal of Japan’s expansion in Asia, her methods, 
like those of Germany and Italy in Europe and Africa, leave no doubt that 
the United States cannot expect to maintain intact a diplomatic frontier | — 
which reaches to Asia while its naval frontier stops in mid-Pacific. If we 
insist on influencing events in China, our naval frontier must be extended to 
coincide with the range of our diplomatic protestations; otherwise, we must 
expect our protests to fall on deaf ears. Mr. Kawai, for all his confusion as 
to the motives behind Japan’s expansion, leaves no doubt as to the purpose 
which lies ahead. Our experience in Far Eastern diplomacy since 1932 
should make it clear that ‘‘moral leadership” is not enough to guarantee 
peace, security, and freedom. Too long have the ultimata flowed in one 
direction. Like Mr. Kawai, we have allowed cosmic principles to replace 
practical realism and reasoned judgment. No righteous cause is lost for- 
ever, but that will be poor consolation to the millions who may pay the 
price of waiting for destiny. 

A. E. HINDMARSH 
Harvard University 
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Abbreviations: B. I. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Clune, Journal du droit international; Cmd., Great Britain, Parliamentary 
papers; Cong. Rec., Congressional Record; D. S. B., Department of State Bulletin (replacing 
Treaty Information Bulletin and Press Releases); Europe, L'Europe Nouvelle; Ez. Agr. Ser., 
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ternational Labor Office Bulletin; L. N. M. S., League of Nations Monthly Summary; 
L. N.O. J., League of Nations Official Journal; L. N. T. S., League of Nations Treaty Series; 
PEA. U., Pan American Union Bulletin; R. A. I., Revue. aéronautique internationale; 
U.S. T. S., U. S. Treaty Series. 


October, 1988 
29  LATVIA—PoOLAND. Agreement signed at Riga regarding Polish agricultural workers. 
L. N. M. S., April, 1939, p. 143. 


January, 1989 
9 Fintanp—Swepen. Agreement signed at Stockholm regarding recognition of ton- 
nage certificates for vessels. L. N. M. 5., April, 1939, p. 148. 


March, 1989 


. . 23-June 23 PERMANENT Court or ARBITRATION. The following were appointed mem- 


bers of the court: Mr. Emil E. Böök, Señor Miguel Cruchaga Tocornal and Dr. 
Mariano Ignacio Prado y Ugarteche by Finland, Chile and Peru. T. J. B., April, 
1939, p. 63: By Bolivia, Haiti, Norway, Portugal and Spain: Eliodoro Villazón, 
Constantin Fouchard, Andreas T. Urbye, José C. F. Frazao, Manuel Gonzalez 
Hontoria, Antonio Goicoechea Cosculluela, José M. Trias de Bes and Fernando 
M. Castiella Mais. T. J. B., May, 1939, pp. 87-88. Belgium appointed M. M. 
Bourquin and M. H. A. Rolin. T. I. B., June, 1939, p. 107. Greece reappointed 
Mr. George Streit. T. I. B., June, 1939, p. 108. Finland appointed Mr. Kaarlo 
Kustaa Kaira. D. 5. B., July 22, 1939, p. 65. Belgium reappointed M. Joseph 
De Ruelle, and Uruguay named Mr. Jacques Varela Acevedo, Mr. Joseph Espalter, 
Mr. Dardo Regules, and Mr. German Roosen. D.S. B., July 29, 1939, p. 83. The 
Dominican Republic reappointed Mr. A. L. Cohen. D.S. B., Aug. 5, 1939, p. 102. 


April, 1989 
1-May 23 Univursar Postan Union. The 11th congress was held at Buenos Aires. 
L'Union Postale (Bern), May—July, 1939. A convention was signed on May 28. 
The delegates from Italy, Hungary, Spain and San Marino withheld their signa- 
tures because Crechoslovakia’s name appeared in the minutes and in the conven- 
tion. N. Y. Times, May 27, 1939, p. 6. 


May, 1939 

15-June 20 Kunanasu Isnanp. The British Foreign Office protested against landing of 
Japanese marines in the International Settlement of Kulangsu, off Amoy, on May 
12. N.Y. Times, May 16, 1939, p. 10; London Times, May 16, 1939, p. 13. Most 
of the Japanese troops withdrew May 17, following the landing of United States’ 
sailors, and French and British marines. London Times, May 19, 1939, p. 15; 
Press Releases, May 20, 1939, p. 423. Announcement was made May 19 of an 
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American-British-French proposal for simultaneous withdrawal of naval landing 
parties of all four Powers. C. S. Monttor, May 19, 1939, p. 2. Japanese naval 
officials declared May 26 that their minimum demand for withdrawing a landing 
party was the addition of three Japanese to the Settlement’s Municipal Council. 
N.Y. Times, May 27, 1939, p. 5. The Japanese established a blockade at the port 
of Amoy on June 15. C.S. Monitor, June 15, 1939, p.1. The Department of State 
announced June 20 that emphatic representations have been made to Japan against 
her course in occupying the island and bombing of American propery in China. 
It was also announced Japan had withheld consent to the publication of the notes 
exchanged. N. Y. Times, June 21, 1939, pp. 1, 12. 


16 INTERNATIONAL DANUBE Commission. Announcement made that Poland and Spain 
are to be new members of the commission. N.Y. Times, May 17, 1939, p.18. The 
international régime of control, which had lasted since 1856, came to an end in 
accordance with the agreement signed at Sinaia in August, 1938. B. J. N., June 
3, 1939, p. 584. 


17 + Paesrmve. The British Government outlined its plan to turn over Palestine to the 
majority Arab population in 1944. Excerpta: C. S. Monitor, May 18, 1939, p. 4. 
Text: N. Y. Times, May 18, 1939, p. 4; London Times, May 18, 1939, p. 9; Cmd. 
6019. 


18/19 SHanaHar, Cuma. The United States rejected on May 18 and Great Britain on 
May 19, the Japanese proposal for greater control of the International Settlement. 
N.Y. Times, May 18, 1939, p. 10; C. 8S. Monitor, May 19, 1939, p. 2; London Times, 
May 20, 1939, p. 11. Text of United States reply: Press Releases, May 20, 1939, 
pp. 421-423. 


19 Canapa—Unirep Srarzs. Ratification signed at Ottawa by King George of the , 


convention regarding the regulation of boundary water levels in the Rainy River 
district. N. Y. Times, May 20, 1939, p. 3. 


19 PERMANENT COURT OF ARBITRATION. Dr. Orestes Ferrara of Cuba was named a 
member of the court to fill the vacancy caused by the death of Mr. Carlos M. de 
Cespedes. T.I. B., June, 1939, p. 108. 


20 GERMANY-—Lrrnuania., Trade treaty signed. London Times, May 22, 1939, 
p. 11; C. S. Monitor, May 20, 1939, p. 2. A German communiqué, issued May 22, 
listed four main points. C. S. Monitor, May 22, 1939, p. 2. 


21-August 15 Danzıa. Poland sent a note May 21 to the Danzig Senate with four de- 
mands, that steps be taken (1) to prevent further disturbance of Polish rights, 
(2) to apprehend the guilty parties, (3) to make recompense, (4) to state what guar- 
antees could be given there would be no recurrence of recent incidents. London 
Times, May 22, 1939, p. 12. The Senate replied May 22 that steps would be taken 
to guarantee the safety of Polish customs officials and to enable them to fulfill their 
functions on Free City territory. A note of the 24th demanded the recall of two 
officials. B. T. N., June 3, 1939, pp. 560-561. A note of June 4 from the Senate 
renewing the recall demand followed a Polish note of May 30, rejecting the de- 
mands, but expressing readiness to collaborate in affairs, B. J. N., June 17, 1939, 
p. 610. Great Britain sent a note to Hitler June 28, denying a policy of “encircle- 
ment.” N. Y. Times, June 29, 1939, pp. 1, 10. Prime Minister Chamberlain 
stated July 10 in Parliament that Polish resistance to unilateral change would be 
supported by Great Britain. Text of statement: London Times, July 11, 1939, 
p.14. The Polish Commissioner-General informed the Senate July 31 his govern- 
ment had decided to institute reprisals against the infringement of Polish customs 
rights, after which the Senate protested and threatened counter-measures. On 
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Aug. 4 a note from the Polish Government agreed to stop economic reprisals under 
certain conditions, B. I. N., Aug. 12, 1939, pp. 811-812. League of Nations 
High Commissioner Burckhardt returned Aug. 12 from talks at Berchtesgaden with 
Hitler, and on Aug. 15 took part in discussions with Polish and Danzig authorities. 
C. S. Monitor, Aug. 16, 1939, p. 1; London Times, Aug. 15; 1939, p. 12. He re- 
ported to British and Polish Governments. London Times, Aug. 16, 1939, p. 10. 


Egronta—Unrrap Srares. Estonia withdrew its notices of Apr. 13 and May 14, 


1938, in so far as they operate to terminate on May 22, 1939, any provisions of the 
treaty of friendship, commerce and consular rights, signed Dec. 23, 1925. The 
treaty will remain in force without any modification. T. J. B., June, 1939, p. 116. 


Gmemany—IraLy. Military assistance pact- signed at Berlin. English text: N. Y. 


Times, May 23, 1939, p. 8; C. S. Monitor, May 22, 1939, p. 2; London Times, 
May 23, 1939, p. 15. 


22-27 Laau or Nations Counc. The 105th session convened May 22 under the 


presidency of Mr. Maisky of Soviet Russia. The Soviet Ambassador at London 
asked the League’s legal experts to decide formally whether or not the League could 
consider as official a letter from Edward Bene’. C.S. Monitor, May 22, 1939, p. 3. 
The British Foreign Secretary, Viscount Halifax, and the French Foreign Secre- 
tary, M. Georges Bonnet, declared that their countries would keep the League 
informed of new obligations. The Soviet Government announced it had instructed 
its representative to ask for the postponement of consideration of Aaland Islands 
fortification. N.Y. Times, May 24, 1989, p. 5; C. S. Monitor, May 24, 1939, p. 7. 
At a secret seasion May 24 the Council agreed on the terms of the resolution re- 
garding the war situationin China. N.Y. Times, May 25, 1939, p. 6. The session 
adjourned May 27 without reaching an agreement on the Aaland Islands question. 
C. S. Monitor, May 29, 1939, p. 1; London Times, May 29, 1939, p. 9. Two reso- 
lutions were adopted: (1) expressing sympathy for China and inviting members to 
consult with the Far Eastern Advisory Committee on practical application of 
measures to aid China, (2) condemning Japanese bombing of civilian populations. 
B. 1. N., Jane 3, 1939, p. 578. 


23-June 5 CZECHOSLOVAKIAN GoL. The House of Commons learned of the inability of 


the British Government to bar transfer to the German Reichsbank of about 
£5,000,000 of Czech gold, held by the Bank of England for the Bank for Inter- 
national Settlements at Basle, Switzerland. N. Y. Times, May 24, 1939, p. 6. 
The British Chancellor of the Exchequer promised May 26 to see whether some 
way could be found to prevent or delay the physical transfer. N.Y. Times, May 
27, 1939, p. 1. The British Government announced on June 5 it could see no way, 
except by breaking a treaty, to prevent the transfer to Germany. N. Y. Times, 
June 6, 1939, p. 6; B. I. N., June 17, 1939, pp. 620-621; London Times, June 6, 
1939, pp. 8, 14. 


24 FRANCE-——POLAND. Commercial agreement signed, C.S. Monitor, May 24, 1939, 


p. 2. 


25 Spanish Recoanrrion. Cuba recognized the Franco régime, N. Y. Times, May 26, 


1939, p. 12. 


25-June 28 CHiInEsSH—JAPANESE War. Warning was given May 25 by Japan that foreign 


ships entering Chinese coastal waters would be liable to visit and search. N. Y. 
Times, May 26, 1939, p. 13. France protested May 26 the boarding of a French 
steamer 17 miles from Hongkong. N. Y. Times, May 27, 1939, p. 5. Following 
occupation of Swatow, the Japanese naval commander ordered on June 22 all 
foreign warships to leave the port. N. Y. Times, June 21, 1939, p. 1. Admiral 
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Yarnell, U. S. N., refused to comply with the order. Text of message: N. Y. Times, 
June 283, 1939, p. 1. Great Britain sent a virtually identic note of protest. P. 10. 
Japan issued a warning June 27 for all foreign ships to leave the ports of Wenchow 
and Foochow by noon of the 29th. France and Great Britain refused. London 
Times, June 28, 1939, p. 14; N. Y. Times, June 28, 1939, p. 12. The United States 
also refused to comply. N. Y. Times, June 29, 1989, p. 13; B. I. N., July 15, 1939, 
p. 718. 


27 #Cunman On. American and British oil companies were warned to liquidate oil 
holdings before Sept. 3, when a government monopoly for the sale and distribution 
of petroleum products will be established. N. Y. Times, May 28, 1939, p. 15. 
The companies are to be paid the value of their properties. N. Y. Times, May 31, 
p. 10. 


30 Franoe—Sygra. Announcement made in Rome of the signature on Nov. 4, 1938, 
of a secret “common declaration” and a protocol to the financial treaty, signed 
Dec. 22, 1936. Summary of the protocol: N. Y. Times, May 31, 1939, p. 11. 


30 Mazxico—Unirep rares. The Mexican Treasury delivered a check for one million 
dollars, in accordance with an agreement for settlement of claims on American- 
owned lands expropriated since 1927 in the Mexican agrarian program. C. S. 
Monitor, May 31, 1939, p. 2; Press Releases, June 3, 1939, p. 482. 


31/June 2 DANMARK—--GERMANY. A 10-year non-aggression pact signed at Berlin. 
London Times, June 1, 1939, p. 14; N. Y. Times, June 1, 1939, p. 10. Text of two 
articles: N. Y. Times, June 2, 1939, p. 4; London Times, June 2, 1939, p. 13. Rati- 
fied by Denmark June 2. N. Y. Tries: June 3, 1939, p. 2. 


June, 1989 
1 AncuntinA—Itaty. Commercial agreement signed at Rome. C. S. Monitor,- 
"June 2, 1939, p. 2; N. Y. Times, June 2, 1939, p. 2. 


1July15 Suovagran Recoanrrion. Recognition granted by Japan and Manchukuo on 
June 1; Hungary, July 1; France, July 15.. C. 8S. Monitor, June 1, 1989, p. 2; 
N.Y. Times, June 2, July 2, and 16, 1939, pp. 4, 10, 24. 


3 ALBANIA——ITALY. Treaty signed providing for Italian direction of the foreign rela- 
tions of Albania, and the consequent closing of legations and consulates abroad. 
B. I. N., June 17, 1939, p. 605; London Times, June 5, 1939, p. 13. 


5 Susz Canar. The directors of the Suez Canal Company rejected Italian demands 
for representation in the Canal’s management. N. Y. Times, June 6, 1939, p. 5; 
London Times, June 6, 1939, pp. 13, 21. 


7 GBREMANY—YUGOSLAVIA. ‘Trade agreement signed at Berlin, regulating questions 
arising out of Germany’s incorporation of the Bohemia-Moravia protectorate. 
N. Y. Times, June 8, 1939, p. 11. 


7/22 Estonta--GuRmMany. Non-aggression pact signed at Berlin. N. Y. Times, June 8, 
1939, p. 11; London Times, June 8, 1939, p. 15. Ratified June 22 by Estonia. 
London Times, June 23, 1939, p. 13. 


7/22 GermMany—Latvia. Non-aggression pact sted: at Berlin. N. Y. Times, June 8, 
1939, p. 11; London Times, June 8, 1939, p. 15. Ratified June 22 by Latvia. 
London Times, June 23, 1939, p. 13. 


12 Honeary—Unrrep Stargs. Text of letter from the Hungarian Minister, trans- 
mitting a check for $9,828.16 on account of Hungary’s indebtedness: Press Releases, 
June 17, 1939, pp. 517—618. 
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14 Lrssrr—Untirep States. Reciprocal aviation agreement reached by an exchange 
of notes at Monrovia. Press Releases, June 17, 1989, p. 254. 


14-August 14 Tænrtsis Buocxape. Following British refusal to hand over four Chinese 

suspected of terroriam in Tientsin, Japanese Army instituted a blockade of the 
British and French concessions and made four demands. C. S. Monitor, June 14, 
1939, p. 6; N. Y. Times, June 15, 1939, p. 12. Text of British Foreign Office com- 
muniqué: N. Y. Times, June 17, 1939, p. 2; London Times, June 17, 1938, p. 12. 
Japan agreed June 27 to open negotiations in Tokyo in an attempt to settle the 
Tientain affair. N.Y. Times, June 28,1939, p. 1. The Japanese Foreign Minister, 
Arita, and the British Ambassador, Sir Robert Craigie, discussed arrangements 
for a conference at Tokyo on July 15. B.I. N., July 29, 1939, p. 779. Memo- 
randum embodying agreement on policy regarding Tientsin was signed in Tokyo 
on July 22. Text: N. Y. Times, July 23, 1939, p. 1; London Times, July 24, 1920, 
p. 12. A fact-finding committee presented a report on the history of the silver 
reserve at Tientain the transfer of which is claimed by the Japanese. London 
Times, Aug. 2, 1939, p.12. The British Government announced Aug. 11 that the 
four Chinese alleged terrorists would be handed over to the Japanese authorities 
for trial. C. S. Monitor, Aug. 11, 1989, p. 1; N. Y. Times, Aug. 12, 1939, p. 1. 
The Chinese Government at Chungking protested Aug. 14 to Great Britain. Sum- 
mary of note: London Times, Aug. 15, 1939, p. 11. l 


15  GERMAN-AMERICAN Mixep Cuas Comaussion. American claims in Black Tom 
and Kingsland explosions in 1916 and 1917 were upheld by the Commission. The 
German Embassy announced before the decision that Germany would “ignore” 
any decision. C. 8S. Monitor, June 15, 1939, p. 5. Text of decision by Justice 
Roberts: N. Y. Times, June 16, 1939, p. 16. 


“15 PERMANENT COURT OF INTERNATIONAL Justion. The court delivered judgment in 
the case of the Société Commerciale de Belgique (Belgium-Greece). The court de- 
clared it cannot entertain the Greek claims, and admitted the submissions of the 
parties respecting the definitive and obligatory character of the arbitral awards, 
but dismissed the other submissions. L. N. M. S., June, 1939, p. 280. 


16 Cuma-—Sovier Rusasra. Commercial treaty signed. C. S. Monttor, June 26, 
1939, p. 2. 


19 Burarum-—Great Barra. Sanitary convention signed at London relating to 
Uganda, the Belgian Congo and Ruanda-Urundi. Text: G. B. T. S. No. 33 (1939), 
Cmd. 6064. 


21-30 ALEXANDRETTA. France ceded to Turkey on June 21 the Republic of Hatay in 
return for Turkey’s assistance in the Anglo-French bloc of nations. C. S. Monitor, 
June 23, 1939, p. 5. ‘The Hatay parliament voted itself out of existence on June 29 
after approving unanimously the transfer. C. S. Montior, June 30, 1939, p. 2. 
The Turkish Kamutay ratified the treaty on June 30. N. Y. Times, July 1, 1939, 
p. 5; London Times, July 1, 1939, p. 13. 


23  Franow—Turxpy. Mutual assistance declaration signed at Paris, providing help 
“in case of an act of aggression which might lead to a war in the Mediterranean.” 
C. S. Monitor, June 23, 1939, p. 5. Text: N. Y. Times, June 24, 1939, p. 4; London 
Times, June 24, 1939, p. 11, 


23 Great Barrarin—Unirep Srarms. Barter agreement signed June 23 in London for 
the exchange of British rubber and United States cotton for use in wartime. 
T. I. B., June, 1989, p. 113. Text: N. Y. Times, June 24, 1939, p. 5; Press Releases, 
June 24, 1939, pp. 547-549; Cong. Rec. (daily), June 29, 1939, pp. 11497-11498. 
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24 Sram. The Council of Thailand announced that the word “Thailand” is now being 
used for the word “Siam,” and the adjective “Thai” for “Siamese.” D. S. B. 
July 22, 1939, p. 61. 


27 AUSTRALIA—JAPAN, Australian Minister of Trade announced that the trade agree- 
ment, signed July 1, 1938, would not be renewed when it expired June 30, 1939. 
B. 1. N., July 15, 1989, p. 714. 


29 Buiaaria—Itauy. Several commercial agreements signed at Rome, including the 
final protocol to the treaty of Dec. 3, 1938. C. S. Monitor, June 30, 1939, p. 2. 


July, 1989 
7/24 Awrarcric Recions. On July 7 President Roosevelt directed Rear Admiral R. E. 
Byrd to leave early in October to validate American claims to territory. N. Y. 
Times, July 8, 1939, p. 17. Argentina announced July 24 claims in conflict with 
Great Britain and the United States. N.Y. Times, July 25 and 27, 1939, pp. 1, 7. 


8 Harri—Unrrep Starus. <A second supplementary executive agreement was signed 
prolonging for one year the agreement of July 1, 1938. D. S. B., July 29, 1939, 
_ pp. 85-86. Text: Bz. Agr. Ser. No. 150. 


8 Syria. The French High Commissioner suspended the Constitution of the Republic 
of Syria and appointed a council to rule under his direction. N. Y. Times, July 9, 
1939, p. 20. 


10 Trrou. Italy ordered British, French, Dutch and Swiss residents to leave the region 
within 48 hours. N. Y. Times, July 11, 1939, p. 1. The Swiss Federal Govern- 
ment decided July 11 to protest against the expulsion, claiming it contrary to the 
Italo-Swiss Treaty of Establishment. London Times, July 12, 1939, p. 13. 


12 Great Brirain—Grusce. Financial agreement signed in London. B. I. N., July, 
29, 1939, p. 772; London Times, July 13, 1939, p. 16. 


12 Great Berrain—Rumania. Trade and payments agreement signed at London, 
Text: G. B. T. S. No. 32 (1939), Cmd. 6063. 


12/August 13 Francs—Spam. Following a decision on July 12 of the Court of Appeals 
at Poitiers, 9,000 cases of securities and gold, sent to France in 1937 by the Basque 
government, were returned to Spain on Aug. 13. London Times, July 13, 1939, 
p. 15; N. Y. Times, Aug. 14, 1939, p. 8. 


15 France—Unrrnp States. Notes exchanged at Paris constituting two agreements 
relating to (1) air navigation in general, and (2) air transport services. Texts: 
D. S. B., Aug. 12, 1939, pp. 109-115; Ex. Agr. Ser. No. 152, 153. 


16 Grnar Barrain—Japan. Conference opened at Tokyo to consider maintenance of 
peace and order in Tientsin. N. Y. Times, July 16, 1939, pp. 1, 26. 


18-August 4 CONFERENCE oF JuRisconsuLTs. At the conference in Montevideo repre- 
l sentatives from Argentina, Bolivie, Chile, Paraguay, Peru and Uruguay adopted 
the principle that any matter may be copied from any periodical or publication 
without payment to author or publisher, provided the name of the publication is 
cited as the source. N. Y. Times, Aug. 4, 1039, pp. 1, 6. Summary concerning 
diplomatic asylum and extradition: C. S. Monitor, Aug. 5, 1939, p. 3. Principal 
points approved by the Criminal Law Commission and the Codification of Sea Laws 
Commission: C. 8S. Monitor, Aug. 7 and 8, 1939, pp. 3,14. Three treaties signed 
Aug. 4, treaty on asylum and political refugees, treaty on intellectual property 
(copyright), and a treaty on the exercise of liberal professions. D. S. B., Aug. 19, 
1939, p. 144. 
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Gmeamany—Rumants. Protocol signed at Bucharest for improving Rumanian dairy 
and agricultural interests. N. Y. Times, July 21, 19389, p. 8. 


Great Brrrain—Japan. Brief memorandum embodying Anglo-Japanese agree- 
ment signed, recognizing necessity for Japanese army measures in China. Text: 
N. Y. Times, July 23, 1939, p. 1. 


France—Unirep rares. Convention signed at Paris for the avoidance of double 
taxation. D. §. B., July 29, 1939, p. 86. 


FRANCE—SPAIN. A Paris court non-suited a number of French holders of Spanish 
Republic banknotes who applied for the retention of a sufficient amount of the 
Spanish gold, deposited with the Bank of France, to redeem the currency in ques- 
tion. The court held the action could not lie as General Franco’s victory had ended 
the Republican Bank of Spain. B. J. N., Aug. 12, 1939, p. 816. 


Jaran—Unrrep Sraras. The United States gave Japan notice of abrogation of the 
American-Japanese treaty of commerce and navigation, signed in 1911. Text of 
treaty: N. Y. Times, July 27, 1939, pp. 1,8. Text of note: D. S. B., July 29, 1939, 
p. 81. : 


PanaMa—Unirep States. Convention regarding construction of a trans-Isthmian 
highway, signed at Washington, Mar. 2, 1936, proclaimed by President Roosevelt 
following the exchange of ratifications. D. S. B., July 20, 1939, p. 89. Text of 
convention: Cong. Ree. (daily), July 25, 1939, p. 18846; U. S. T. S., No. 946. 
Summary: D. S. B., July 29, 1939, pp. 83-85. 


Panama CANAL Treaty. Ratifications exchanged of general treaty between the 
United States and Panama, signed at. Washington on Mar. 2, 1936, providing for 
a revision in certain particulars and supplementation of the convention for the 
construction of the Panama Canal, signed Nov. 18, 1903. Summary: D. 8S. B., 
July 29, 1939, p. 83. Text: U. S. T. S., No. 945. 


GERMANY —Jaran. Trade and payments agreement signed at Berlin. London 
Times, July 29, 1939, p. 11; B. I. N., Aug. 12, 1939, p. 816. 


Great Brirain-—Unirap Statzs. Notes exchanged extending to certain Federated 
and Unfederated Malay States and to the State of North Borneo the extradition 
treaty of Dec. 22, 1981. Text of notes: D. S. B., Aug. 19, 1939, pp. 147-148. 


August, 1939 , 


2 


11 


11 


Great BRrraANn—PoLAND., Agreement signed at London whereby Poland will re- 
ceive a credit of more than £8,000,000. London Times, Aug. 3, 1939, p. 12; 
B. I. N., Aug. 12, 1939, p. 821. 


-Sovrat Russra—UÜnrrao Starms, Identic notes exchanged at Warsaw for the con- 


tinuance of the commercial agreement of Aug. 6, 1937, until Aug. 6, 1940. Text of 
notes and agreement: D. S. B., Aug. 5, 1939, pp. 97-99. 


Great Barrais—Unrrep Srares. President Roosevelt by proclamation approved 
certain regulations of the treaty relating to the protection of migratory birds, 
signed at Washington Aug. 16, 1916, ratifications exchanged Dec. 7, 1916. 
D. 8. B., Aug. 19, 1939, p. 148. Text: G. B. T. S., 1917, No. 7. 


Mrxico—Untrep raras, President Roosevelt by proclamation approved certain 
regulations of the convention relating to the protection of migratory birds, signed 
Feb. 7, 1936, ratifications exchanged Mar. 15, 1936. D. S. B., Aug. 19, 1939, p. 
148. 
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INTERNATIONAL CONVENTIONS 


Am Mar A@repment AND Protrocon. Buenos Aires, May 22, 1939. 
Stgnatures: United States and other countries represented, except Germany, Hungary and 
Italy. T.I. B., May, 1939, pp. 101-102. 


Ar Trarrro. Warsaw, Oct. 12, 1929. 
Adheston (effective 90 days after Apr. 6, 1939): Newfoundland. T. Z. B., May, 1939, 
p. 100. 


Amcrart ÅTTACHMANT. Rome, May 29, 1933. 
Ratification (effective Sept. 20, 1989): Norway. D. 8. B., July 22, 1939, p. 62. 
Ratification deposited: Guatemala (effective Oct. 4, 1939). D. S. B., Aug. 19, 1989, p. 150. 


ÅIRORAFT Liasrurry TO Temp Parrms. Rome, May 29, 1933. 
Adhesion: Guatemala. Apr. 29,1939. T.I. B., June, 1989, p. 112. 


Arcrarr Liasmiry to Tambo Parris. Rome, May 29, 1933. Additional Protocol. 
Brussels, Sept. 29, 1938. 
Ratification deposited: Guatemala. July 6, 1939. D. S. B., Aug. 12, 1939, p. 109. 


Bruits or Laprva. Brussels, Aug. 25, 1924. 
Adheston (in force Jan. 1, 1940): Finland (with reservation). D. S. B., Aug. 12, 19389, 
pp. 115-116. 


Broapcasting. Convention and Final Act. Geneva, Sept. 23, 1936. 
Adhesion: Latvia. Apr. 25, 1939. T. I. B., May, 1939, p. 96. 
Application to: British dependencies. D. S. B., Aug. 19, 1939, p. 146. 


CENTRAL AMERICAN ReaionaL Rapio Convention. Guatemala, Dec. 8, 1938. 
Raitfications: 
Guatemala. May 10, 1939. D. 8S. B., July 22, 1989, pp. 64-665. 
United States. Aug. 11,1989. D. S. B., Aug. 19, 1989, p. 153. 
[In force between ratifying governments 30 days after two ratifications have been de- 
posited. T. I. B., Dec. 1938, pp. 386-387. ] 


COUNTERFEITING CURRENCY AND Protrocon. Geneva, Apr. 20, 1929. 
Promulgation: Latvia. May 25, 1989. T. I. B., June, 1939, p. 122, 


Customs FORMALITI®ES. Geneva, Nov. 3, 1923. 
Application to: Burma. T. I. B., June, 1939, p. 122, 


Customs Tarirrs PUBLICATION. Brussels, July 6, 1890. 
Adhesion: Irag. Dec. 11, 1988. T. I. B., June, 19389, p. 122, 


Economic Srarwerics. Convention and Protocol. Geneva, Dec. 14, 1928. 
Application to: Burma. T. I. B., April, 1939, p. 81. 
EDUCATIONAL AND Pusuicrry Fims. Buenos Aires, Dec. 23, 1936. 
Rattfications deposited: 
Brazil. June 8, 1939. T.I. B., June, 1989, p. 110. 
Mexico (with reservation). Apr. 28, 1939. T. I. B., May, 1939, p. 98. 


EDUCATIONAL Firms. Procès-verbal. Geneva, Sept. 12, 1938. 
Signatures: i 
Brazil. July 19,1939. D. S. B., Aug. 19, 1939, pp. 146-147. 
Latvia. June 20, 1939. D. S. B., July 15, 1939, p. 49. 
Monaco. July 5, 1939. D. 8. B., July 29, 1939, p. 86. 
[In force: Aug. 28, 1939. D. S. B., July 15, 1939, p. 49.] 


EMPLOYMENT OF CHILDREN IN Inpustry. Washington, Nov. 28, 1919. 
Ratification deposited: France. Apr. 29, 1939. T. I. B., June, 1939, p. 124. 
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EMPLOYMENT OF CHILDREN IN Non-InpustRIAL EmrLOYMENT. Geneva, Apr. 30, 1932. 
Ratification depostied: France. Apr. 29, 1939. T. I. B. June, 1939, p. 124. 


History Tpacuine. Geneva, Oct. 2, 1937. 
Signature: Australia, June 24, 1989. D. S. B., July 22, 1939, p. 65. 


Honiways with Pay. Geneva, June 24, 1936. 
Ratification: Denmark. June 22, 1939. D. 5. B., July 22, 1939, p. 63. 


Hours or Work in Suemr-Guass Worxs. Geneva, June 21, 1934. 
Ratification deposited: Ireland. May 15,1939. T. 7. B., June, 1939, p. 125. 


INDUSTRIAL Propmery. London, June 2, 1934. 
Adhesions: 
France (in force June 25, 1939). 
Tangier (French Zone) (in force June 13, 1939). 7. J. B., June, 1939, p. 123. 


INTELLECTUAL Property (Copyright). Montevideo, Aug. 4, 1039. 
Text (English translation): D. S. B., Aug. 19, 1939, pp. 151-162. 


INTER-AMERICAN CULTURAL ReLaTions. Buenos Aires, Dec. 23, 1936, 
Ratification deposited: Guatemala. June 19, 1939. T. I. B., June, 1939, p. 110. 


INTER-AMERICAN RADIO COMMUNICATIONS ARRANGEMENT. Havana, Dec. 13, 1937. 
Promulgation: Dominican Republic. June 27, 1989. D. S. B., Aug. 26, 1939, p. 176. 
Ratification deposited: Mexico. Apr. 17,1939. T. T. B., April, 1939, p. 82. 


Inrpr-Ammrican RADIO Convention. Havana, Des. 13, 1937. 
Promulgation: Dominican Republic. June 27, 1939. D. S. B., Aug. 26, 1939, p. 177. 
Ratification deposited: Mexico, Apr. 17, 1939, T. I. B., April, 1939, p. 82. 


INTERCHANGE or Pusiicartons. Buenos Aires, Dec. 28, 1936. 
Ratifications: 

Panama. D.S. B., Aug. 5, 1939, p. 104. 

United States. Aug. 14, 1980. D. 5. B., Sept. 2, 1939, p. 197. 


JURIDICAL PHRSONALITY oF Foran Companies. Washington, June 25, 1936. 
Signatures: 
Chile (with declaration), Ecuador, Nicaragua, El Salvador. 
United States (with declaration). June 23, 1939. T. F. B., June, 1939, p. 116; Press 
Releases, June 24, 1939, p. 549. 


Lwacus or Nations. Covenanr. Protocol of Amendment, Geneva, Sept. 30, 1988. 
Ratifications depostted: 
Estonia, May 4, 1939. 
Finland. May 2, 1939. T.T. B., June, 1939, p. 109. f 
New Zealand. June 5, 1939. D. S. B., July 15, 1939, p. 59. 
South Africa. July 25, 1939. 
Sweden. July 7, 1939. D. S. B., Aug. 19, 1939, p. 148. 


Lerrers, Ero., or DEcLARmo VALUE. Cairo, March 20, 1984. 
Adhesion: Lithuania. Feb. 23, 1939. 
Ratifications deposited: 
Brazil. Mar. 19,1939. T.I. B., April, 1939, p. 80. 
Latvia. Jan. 26,1939. D.S. B., Aug. 26, 1939, p. 176. 


Loan Ling Convention. London, July 5, 1930. 
Adhesion: French Indochina (effective Jan. 15, 1939). D. S. B., Sept. 2, 1939, p. 196. 


we 
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Murcuanpiss Marxs. Madrid, Apr. 14,1891. Revision. London, June 2, 1934. 
Adhestons: 
France (in force June 25, 1939). 
Tangier (French Zone) (in force June 13, 1939). T. J. B., June, 1989, p. 123. 


Monnry Onpers. Cairo, March 20, 1934. 
Adhesion: Lithuania. Feb. 23,1989. T.I. B., April, 1939, p. 80. 
Ratification deposited: Latvia. Jan. 26,1939. D. S. B., Aug. 28, 1939, p. 176. 


Nrasr Work or Women. Washington, Nov. 28, 1919. 
Ratification: Afghanistan. June 12,1939. D. S. B., July 22, 1939, p: 62. 


Niesr Worx or Wommn. Washington, Nov. 28,1919. Revised, 1934. 
Ratification: Afghanistan. June 12,1939. D. S. B., July 22, 1939, p. 62. 


Norta Ammnioan RearonaL Broapcastina. Havana, Dec. 13, 1937. 
Promulgation: Dominican Republic. June 27, 1939. D. S. B., Aug, 26, 1939, p. 176. 


OBSCENE PUBLICATIONS. Geneva, Sept. 12, 1923. 
Application to: Burma (effective Apr. 1, 1987). D. S. B., Aug. 26, 1939, p. 173. 


OFFICERS’ COMPETENCY CERTIFICATES. Geneva, June 24, 1936. 
Ratification: Egypt. May 20, 1939. 
{In force May 20, 1940. D. S. B., July 22, 1939, p. 86.] 


Pan AMERICAN SANITARY Copa. Havana, Nov. 14, 1924. 
Ratification deposited: Guatemala. July 21, 1939. D. S5. B., Aug. 12, 1939, p. 109. 


Pan Aarznican Tourist Passports. Buenos Aires, June 19, 1935. 
Ratification deposited: Paraguay. Apr. 21,1939. T. 7. B., April, 1939, p. 84. 


Parcen Post. Cairo, Mar. 20, 1934. 
Adhesion: Lithuania. Feb. 23, 1939. T. 7. B., April, 1939, p. 80. 
Ratification deposited: Latvia. Jan. 26,1939. D. S. B., Aug. 26, 1939, p. 176. 


PERMANENT COURT or INTERNATIONAL Justion. Optional Clause. Geneva, Dec. 16, 
1920. 
Signature: Egypt. May 30,1939. L. N. M.8S., June, 1939, p. 281; T. J. B., June, 1939, 
p. 108. 
Renewal (until Apr. 10, 1941): Hungary. July 12, 1939. D. S. B., Aug. 5, 1939, p. 102. 


PERMANENT Court or INTERNATIONAL Jusricu. Protocol of Accession of United States. 
Geneva, Sept. 14, 1929. 
Signature: Egypt. May 30, 1989. L. N. M. S., June, 1939, p. 281; T. I. B., June, 
1939, p. 108. 


PERMANENT COURT OF ĪNTERNATIONAL Justice. Protocol of Signature. Geneva, Dec. 16, 
1920. 
Signature: Egypt. May 30,1939. L.N.M. S., June, 1939, p. 281; T. I. B., June, 1989, 
p. 108. 


POSTAL COLLECTION Accounts. Cairo, Mar. 20, 1934. 
Adhesion: Lithuania. Feb. 28,1939. T. I. B., April, 1939, p. 80. 
Ratification deposited: Latvia. Jan. 26,1939. D. S: B., Aug. 26, 1939, p. 176. 


Postau Convention. Buenos Aires, May 23, 1939. 
Signatures: United States and other countries represented at the conference except Ger- 
many, Itely and Hungary. T. J. B., May, 1939, p. 101. 


POSTAL SUBSCRIPTIONS to Newsparnrs. Cairo, Mar. 20, 1934. 
Adhesion: Lithuania. Feb. 23, 1939. T. J. B., April, 1939, p. 80. 
Ratification deposited: Latvia. Jan. 26,1939. D. S. B., Aug. 26, 1939, p. 176. 
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POSTAL TRANSFERS. Cairo, Mar. 20, 1934. 

Adhesion: Lithuania. Feb. 23,1939. T. J. B., April, 1939, p. 80. 

Ratification depostied: Latvia. Jan. 26, 1939. D, S. B., Aug. 26, 1939, p. 176. 


Prisonmrs or War. Geneva, July 27, 1929. 
Adhesion: Lithuania (effective Aug. 27, 1989). T. I. B., April, 1939, p. 69. 
Raitfication depostted: Siam. June 3, 19389. T. T. B., June, 1939, p. 109. 


Ravio COMMUNICATIONS RuauLatTions AND Protrocon., Madrid, Dec. 10, 1932, 
Ratification: Honduras. May 13,1939. D. 8S. B., July 15, 1939, pp. 50-51. 


RADIO COMMUNICATIONS REGULATIONS AND Protocon. Revision. Cairo, Apr. 8, 1938. 
Adhestons: 
Argentina and Australia. T.I. B., June, 1939, p. 127. 
Belgian Congo. Mar. 20, 1939. - 
Great Britain. Mar. 10, 1939. T.I. B., April, 1939, p. 82. 
Hungary. June 16, 1939. D.S. B., July 8, 1939, p. 36. 
Newfoundland. June 22, 1939. D. S. B., Aug. 26, 1939, p. 177. 
Portugal. Mar. 28, 1939. 
Rumania. Mar. 23, 1939. 
Syria and Lebanon. Mar. 28, 1939. T.I. B., April, 1939, pp. 82-83. 


RECRUITING OF IypichNous Workers CONVENTION. Geneva, June 20, 1936. 
Ratification depostied: Great Britain and dependencies. May 22, 1939. T. J. B., June, 
1939, p. 124, 


Rap Cross. Geneva, July 27, 1929. 
Ratification deposited: Siam. June 3, 1939. T. I. B., June, 1939, p. 109. 


Sarery at Sma. London, May 81, 1929. 
., Adhesion: French Indochina (effective Jan. 15, 1989). D. S. B., Aug. 26, 1939, p. 176. 


SaLvaap or Armcrarr. Brussels, Sept. 29, 1938. 
Adhesion: Guatemala. Apr. 29, 1939. T. I. B., June, 1939, p. 112. 


SANITARY CONVENTION. Paris, June 21, 1926. 
Ratification deposited: Afghanistan. Feb. 13, 19839. 7. 7. B., May, 1939, p. 99. 


SANITARY CONVENTION. Paris, June 21, 1926. Modification. Paris, Oct. 31, 1938. 
Ratification: Italy. Mar. 20,1939. T.I. B., May, 1939, p. 99. 
Rattfications deposited: 
Belgium. June 5, 1939. 
Great Britain. May 26, 1939. 
Italy. June 9, 1939. D.S. B., July 29, 1939, p. 85. 


SANITARY CONVENTION FOR AĦËRIAL Nayiaation. The Hague, Apr. 12, 1933. 
Application to: Burma. June 9, 1939. D. 8S. B., July 15, 1939, p. 49. 


Sraristics or Causes or Dnata. Protocol. Paris, Oct. 6, 1938. 
Signatures: Australia, Canada, Germany, Hungary, Italy, Netherlands, New Zealand and 
Venesuela. T. I. B., June, 1939, p. 110. 


STATISTICS oF WAGES AND Hours OF Work. Geneva, June 20, 1938. 
Ratificattons: 
Denmark. June 22, 1939. 
Sweden. June 21,1939. D. S. B., July 22, 1939, p. 63. 
Text: International Labor Conference. Proceedings of 24th session, pp. 682-692. 


TELECOMMUNICATIONS Convention. Madrid, Dec. 9, 1932. 
Rattfication: Honduras. May 13, 1989. D. S. B., July 15, 1939, p. 50. 


CHRONICLE OF INTERNATIONAL BVENTS 769 


TELEGRAPH REGULATIONS AND Prorocon. Cairo, Apr. 8, 1938. 

Adhestons: 
Argentina and Australia (with reservation). T. T. B., June, 1939, p. 127. 
Belgian Congo. Mar. 20, 1939. 
Great Britain. Mar. 10, 1939. 7. I. B., April, 1939, pp. 82-83. 

. Hungary. June 16, 1939. D. S. B., July 8, 1939, p. 36. 
Portugal Feb. 27, 1939. 
Rumania. Mar. 23, 1989. l 
Syria and Lebanon. Mar. 28,1939. T. J. B., April, 1939, pp. 82-83. 


TSLEPHONE REGULATIONS. Cairo, Apr. 8, 1938. 
Adhesions: 

Argentina. T. T. B., June, 1989, p. 127. 
Belgian Congo. Mar. 20, 1939. 
Great Britain. Mar. 10, 1939. T.I. B., April, 1939, pp. 82-83. 
Hungary. June 16, 1939. D. 5. B., July 8, 1939, p. 36. 
Portugal. Feb. 27, 1939. 
Rumania. Mar. 23, 1939. T. I. B., April, 1939, pp. 82-83. 


UngempLoyep Buwnnrirs. Geneva, June 23, 1934, 
Ratification: Switzerland. June 14, 1939. D. S. B., July 15, 1939, p. 50. 


UNIVERSAL POSTAL CONVENTION. Cairo, Mar. 20, 1934. 
Adhesion: Slovak State. June 17, 1989. D. S. B., July 8, 1939, p. 35. 


Wuxiy Resr n Inpusrry. Geneva, Nov. 27, 1921. 
Ratification: Afghanistan. June 12,1939. D. 8. B., July 22, 1939, p. 63. 


Waraurna. Final Act. London, June 8, 1987. Protocol of Amendment. June 24, 1938, 
Adhesion: Denmark (in force July 10, 1989). D.S. B., Aug. 12, 1939, p. 115. 


Warr Leap in Pamr. Geneva, Nov. 19, 1921. 
Ratification: Afghanistan. June 12, 1939. D. S. B., July 22, 1939, p. 62. 


Warn Stave Trapp. Paris, May 18, 1904. 
Application io: Burma (effective Apr. 1, 1987). D. S. B., Aug. 26, 1939, p. 173. 


Werre Suave Traps. Paris, May 4, 1910. 
Application to: Burma (effective Apr. 1, 1937) (with reservation), D. S. B., Aug. 26, 
1939, p. 174. 
WORKMEN'S COMPENSATION FOR OCCUPATIONAL Diszases. Geneva, June 10, 1925. Re- 
vised, 1934. l 
Ratification: Denmark. D. 8. B., July 22, 1989, p. 63. 
Dorotay R. DART 


MIXED CLAIMS COMMISSION—UNITED STATES AND GERMANY! 


UNITED STATES OF AMBRICA ON BHHALF OF LEHIGH VALLEY RAILROAD 
COMPANY, CANADIAN CAR AND FOUNDRY COMPANY, et al. v. GERMANY 
(So-called sabotage cases—Black Tom and Kingsland] 

Docket Nos. 8103, 8117, et al. 

The decision in favor of Germany of October 16, 1930, set aside and a rehearing on the 
whole record ted because fraud in the evidence presen y Germany the 
commission and affected its decision. 

The withdrawal of the German commissioner after submission by the parties and after the 
tribunal, having taken the cases under advisement pursuant to its rules, was engaged in 
deciding the issues presented, did not oust the jurisdiction of the commission 

Because of material fraud in the proofs ester by Germany, and for the further 
reason that on the record as it now stands, of Germany has been established 
and the claimants’ cases made out, awards should now be rendered vA the United States on 
behalf of the claimants. 


DECISION OF THE COMMISSION RENDERED BY THE UMPIRE 


1. Within the meaning and intent of the agreement by which the Com- 
mission was constituted and its powers defined, there exists a disagreement 
between the two national commissioners. As I participated with them in 
the conferences after submission of the cases, I am cognizant of the disagree- 
ment, which makes it my duty to act in the decision of the cases. If more 
were needed, I have before me the certificate and opinion of the American 
Commissioner. Accordingly I record my opinion as Umpire. 

2. I concur in the views expressed by the American Commissioner to the 
effect that the withdrawal of the German Commissioner, after submission by 
the parties, and after the tribunal, having taken the cases under advisement, 
pursuant to its rules, was engaged in the task of deciding the issues presented, 
did not oust the jurisdiction of the Commission. The full discussion of this 
matter by the American Commissioner renders it unnecessary for me to do 
more than to express my agreement with his reasoning and his conclusions. 
I hold that the Commission as now constituted has jurisdiction to decide 
the pending motions. 

3. The decision filed at Washington in 1932? having been set aside, the 
cases are now before the Commission on the motion of the American Agent 
to set aside the decision on the merits rendered as the result of the submission 
at the Hague in 1930 * and to grant a rehearing on the whole record, com- 
prising the proofs offered before and after the Hague decision. The grounds 
of this motion sufficiently appear from prior decisions of the Commission. 

4. As set forth in the American Commissioner’s opinion, he and the Um- 

1 Established in pursuance of the agreement of Aug. 10, 1922 (this JOURNAL, Supplement, 
Vol. 16 (1922), p. 171). Text of decision supplied by the Commission.—Eb. 

2 Printed in this Jounnat, Vol. 27 (1988), p. 345. 


* Printed in this Journat, Vol. 25 (1931), p. 147. This decision was signed at Hamburg, 
but the hearing took place at The Hague.—Eb. 
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pire agreed in the conclusion that the motion should be granted because the 
United States had proved its allegation that fraud in the evidence presented 
by Germany misled the Commission and affected its decision in favor of 
Germany. The German Commissioner was apprised of this conclusion 
before he withdrew from the deliberations of the Commission. He insisted, 
nevertheless, that before the motion should be granted, the Commission 
should examine the proofs tendered by the United States to determine 
whether the claims had been made good. This was on the ground that,. 
though the Commission had been misled by false and fraudulent testimony, 
that fact would be immaterial if, as an independent consideration, the 
United States had in its own cases failed to sustain the burden of proof in- 
cumbent upon it. The American Commissioner and the Umpire thereupon 
agreed to go beyond what they thought the necessary function of the Com- 
mission in the circumstances and proceed to canvass with the German Com- 
missioner the cases as made by the United States. During the course of this 
investigation the German Commissioner withdrew. 

5. Much evidence has been submitted since the decision of 1932 which 
corroborates the testimony of Herrmann and Hilken and weakens the attacks 
on their credibility. This is examined, analyzed and compared with the 
record as it stood when the case was submitted at the Hague, in the opinion 
of the American Commissioner, and no purpose would be served by restate- 
ment of the same matters in this opinion. In my view the statements of 
Wozniak to Department of Justice agents and to the Bureau of Naturaliza— ° 
tion; the testimony of Herrmann, Hilken, Wozniak, Ahrendt, Thorne, and 
Hilken, Sr., taken in open court, under the statute; and the material drawn 
from the files of the Eastern Forwarding Company, and the evidence as to 
the so-called Lyndhurst testimony, is persuasive that the Commission was 
seriously misled to the conclusion it reached upon the submission at the 


e. 

6. All of the above tends to strengthen the cases of the United States. 
As is admitted, the Herrmann message, if genuine, establishes Germany’s 
responsibility in both cases. In the decision of 1932 the Commission was 
unable to make an affirmative finding of the authenticity of the message. 
A large body of evidence has since been introduced addressed to the con- 
siderations which caused the Commission to withhold such a finding. This 
is examined and discussed at length in the opinion of the American Com- 
missioner, and there is no need to add to what he has said. The circum- 
stances of the production of the document to the claimants and the incidents 
of its transmission and delivery to Hilken have been cleared up. The 
Qualters story has been completely discredited, and its demolition involves 
serious implications concerning Germany’s defense. The views formerly 
held respecting the expert evidence must be revised in the light of the evi- 
dence of Osborn and the letters and documents exhibiting his activities and 
attitude. Further argument and extended study of the contents of the mes- 
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sage, and of Hinsch’s and Siegel’s testimony, and comparison with the record 
as it stood prior to the Hague argument, tends to negative the adverse con- 
clusions heretofore drawn from the references to current and past events and 
to persons and places contained in the message. I agree with the American 
Commissioner that on the evidence now before the Commission the decision 
must be in favor of the authenticity of the message. 

7. I find that, for the reason alleged by the United States in its petitions 
for rehearing,—material fraud in the proofs presented by Germany, and for 
the further reason that on the record as it now stands the claimants’ cases are 
made out, the pending motions should be and they are granted. 

(Signed) Owan J. ROBERTS 
Umpire 
Done at Washington, June 15, 1939. 


Excerpt from the Minutes of the Meeting of the Commission held June 16, 
1989, pp. 1717, 1718: 


The American Agent then moved that upon the record as it now 
stands, that awards be entered in accordance with the opinions which 
have been rendered today. 

The Umpire replied that in view of what appeared in the record, and 
based upon the American Agent’s motion, the Commission was prepared 
to sign awards, to be submitted by the American Agent, if approved by 
the Commission as to form. He further said that they might be sub- 
mitted and if approved would be made at a further meeting to be 
called on notice. 

At this point the Joint Secretaries were directed to spread the follow- 
ing Order upon the Minutes of the Commission: 

1. The decision of October 16, 1930, reached at Hamburg be, and the 
same is hereby, set aside, revoked and annulled. 

2. The Commission finds, on the record as it now stands, that the 
liability of Germany in both the Black Tom and Kingsland cases has 
been established. , 

3. It appearing from the communications, each dated June 10, 1939, 
one from the German Agent to the Commission, and the other from the 
German Embassy to the Secretary of State, that Germany does not in- 
tend to exercise her right to take further part in the proceedings of the 
Commission, and that on the findings made and opinions handed down 
this day by the Commission, and from what appears in the record, 
awards should now be rendered to the United States on behalf of claim- 
ants; the American Agent is directed to prepare and submit to the Com- 
mission for its approval awards in each of the pending sabotage claims. 
These awards will be considered at a further meeting of the Commission 
to be called on notice, and appropriate action thereon will then be taken. 
` At this point the Commission adjourned, subject to call. 

Owern J. ROBERTS 
Umpire 

CHRISTOPHER B. GARNETT 
American Commissioner 
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SUPREME COURT OF THE UNITED STATES 


Marre Evizapetra ELG v. Frances PERKINS, Secretary of Labor, et al.* 
May 29, 1989 


A child born in the United States of alien parentage becomes a citizen of the United States. 
Such citizenship must be deemed to continue unless he has been deprived of it through the 
operation of a treaty or Con ional enactment or by voluntary action on his part in con- 
formity with applicable | principles, 

It has long been. a recognized prinapie in this country that if a child born here is taken 
during minority to the country of his parents’ origin, where his parents resume their former 
allegiance, he does not thereby lose his spring the United States, provided that on 
attaining majority he elects to retain that citizenship and to return to the United States to 
assume its duties, 

This right of election has not been destroyed in the case of the petitioner by the provisions 
of the Naturalization Treaty of 1869 between Sweden and the United States nor under 
Section 2 of the Act of March 2, 1907. 

inion of the Attorney General in the case of Ingrid Therese Tobiassen, 36 Op. Attys. 
Genl. 535, overruled. 

Mandamus or declaratory judgment lies against the Secretary of State to preclude the 
denial of a passport to petitioner on the sole ground that she had lost her American citizen- 
ship by the action of her parents in returning with her to Sweden and there resuming their 
Swedish citizenship during her minority. 


Mr. Chief Justice Hughes delivered the opinion of the court. 

The question is whether the plaintiff, Marie Elizabeth Elg, who was born 
in the United States of Swedish parents then naturalized here, has lost her 
citizenship and is subject to deportation because of her removal during 
minority to Sweden, it appearing that her parents resumed their citizenship _ 
in that country but that she returned here on attaining majority with inten- 
tion to remain and to maintain her citizenship in the United States. 

Miss Elg was born in Brooklyn, New York, on October 2, 1907. Her 
parents, who were natives of Sweden, emigrated to the United States some- 
time prior to 1906 and her father was naturalized here in that year. In 
1911, her mother took her to Sweden where she continued to reside until 
September 7, 1929. Her father went to Sweden in 1922 and has not since 
returned to the United States. In November, 1934, he made a statement 
before an American consul in Sweden that he had voluntarily expatriated 
himself for the reason that he did not desire to retain the status of an Ameri- 
can citizen and wished to preserve his allegiance to Sweden. 

In 1928, shortly before Miss Elg became twenty-one years of age, she in- 
quired of an American consul in Sweden about returning to the United States 
and was informed that if she returned after attaining majority she should 
seek an American passport. In 1929, within eight months after attaining 
majority, she obtained an American passport which was issued on the in- 
structions of the Secretary of State. She then returned to the United States, 
was admitted as a citizen and has resided in this country ever since. 

In April, 1935, Miss Elg was notified by the Department of Labor that 
she was an alien illegally in the United States and was threatened with de- 


* 307 U. S. 325. 


T THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


portation. Proceedings to effect her deportation have been postponed from 
time to time. In July, 1936, she applied for an American passport but it 
was refused by the Secretary of State upon the sole ground that he was 
without authority to issue it because she was not a citizen of the United States. 

Thereupon she began this suit against the Secretary of Labor, the Acting 
Commissioner of Immigration and Naturalization, and the Secretary of 
State to obtain (1) a declaratory judgment that she is a citizen of the United 
States and entitled to all the rights and privileges of citizenship, and (2) an 
injunction against the Secretary of Labor and the Commissioner of Immi- 
gration restraining them from prosecuting proceedings for her deportation, 
and (8) an injunction against the Secretary of State from refusing to issue to 
her a passport upon the ground that she is not a citizen. 

The defendants moved to dismiss the complaint, asserting that plaintiff 
was not a citizen of the United States by virtue of the Naturalization Con- 
vention and Protocol of 1869 (proclaimed in 1872) between the United States 
and Sweden (17 Stat. 809) and the Swedish Nationality Law, and Section 2 
of the Act of Congress of March 2, 1907, 8 U. 8. C. 17. The District Court 
overruled the motion as to the Secretary of Labor and the Commissioner of 
Immigration and entered a decree declaring that the plaintiff is a native 
citizen of the United States but directing that the complaint be dismissed as 
to the Secretary of State because of his official discretion in the issue of pass- 
ports. On cross appeals, the Court of Appeals affirmed the decree. 99 F. 
{2d) 408. Certiorari was granted, December 5, 1938. 

First.—On her birth in New York, the plaintiff became a atin of the 
United States. Civil Rights Act of 1866, 14 Stat. 27; Fourteenth Amend- 
ment, Section 1; United States v. Wong Kim Ark, 169 U. S. 649. In acom- 
prehensive review of the principles and authorities governing the decision in 
that case—that a child born here of alien parentage becomes a citizen of the 
United States—the court adverted to the “inherent right of every inde- 
pendent nation to determine for itself, and according to its own constitution 
and laws, what classes of persons shall be entitled to its citizenship.” United 
States v. Wong Kim Ark, supra, p. 668. As municipal law determines how 
citizenship may be acquired, it follows that persons may have a dual na- 
tionality. And the mere fact that the plaintiff may have acquired Swedish 
citizenship by virtue of the operation of Swedish law, on the resumption of 
that citizenship by her parents, does not compel the conclusion that she has 
Jost her own citizenship acquired under our law. As at birth she became a 
citizen of the United States,.that citizenship must be deemed to continue 


1 Oppenheim’s International Law, Vol. I, Sec. 308; Moore, International Law Digest, 
VoL IH, p. 518; Hyde, International Law, Vol. I, Sec. 372; Flournoy, ‘Dual Nationality 
and Election,” 30 Yale Law Journal, 546; Borchard, Diplomatic Protection of Citizens 
Abroad, Sec. 253; Van Dyne, Citizenship of the United States, p. 25; Fenwick, International 
Law, p. 165. 
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unless she has been deprived of it through the operation of a treaty or con- 
gressional enactment or by her voluntary action in conformity with applica- 
ble legal principles. 

Second.—It has long been a recognized principle in this country that if a 
child born here is taken during minority to the country of his parents’ origin, 
where his parents resume their former allegiance, he does not thereby lose his 
citizenship in the United States provided that on attaining majority he elects 
to retain that citizenship and to return to the United States to assume its 
duties.? 

This principle was clearly stated by Attorney General Edwards Pierre- 
pont in his letter of advice to the Secretary of State, Hamilton Fish, in 
Steinkauler’s Case, 15 Op. Attys. Genl. 15 (1875). The facts were these: One 
Steinkauler, a Prussian subject by birth, emigrated to the United States in 
1848, was naturalized in 1854, and in the following year had a son who was 
‘born in St. Louis. Four years later Steinkauler returned to Germany taking 
this child and became domiciled at Weisbaden where they continuously 
resided. When the son reached the age of twenty years the German Gov- 
ernment called upon him to report for military duty and his father then 
invoked the intervention of the American Legation on the ground that his 
gon was a native citizen of the United States. ` To an inquiry by our Minis- 
ter, the father declined to give an assurance that the son would return to this 
country within a reasonable time. On reviewing the pertinent points in the 
case, including the Naturalization Treaty of 1868 with North Germany, the . 
Attorney General reached the following conclusion: 


' Young Steinkauler is a native-born American citizen. There is no 
law of the United States under which his father or any other person can 
deprive him of his birthright. He can return to America at the age of 
twenty-one, and in due time, if the people elect, he can become President 
of the United States; but the father, in accordance with the treaty and 
the laws, has renounced his American citizenship and his American 
allegiance and has acquired for himself and his son German citizenship 
and the rights which it carries and he must take the burdens as well as 
the advantages. The son being domiciled with the father and subject 
to him under the law during his minority; and receiving the German 
protection where he has acquired nationality and declining to give any 
assurance of ever returning to the United States and claiming his Amer- 
ican nationality by residence here, I am of the opinion that he cannot 
rightly. invoke the aid of the Government of the United States to relieve 
him from military duty in Germany during his minority. But I am of 
opinion that when he reaches the age of twenty-one years he can then 
elect whether he will return and take the nationality of his birth with its 
duties and privileges, or retain the nationality acquired by the act of his 
father. This seems to me to be ‘‘right reason” and I think it is law. 


2 Hyde, op. cii., Secs. 374, 375; Borchard, op. cit., Sec. 259; Van Dyne, op cil, pp. 25-31; 
Moore, Int. Law Dig., Vol. IL, pp. 5382-551. 
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Secretary William M. Evarts, in 1879, in an instruction to our Minister to 
Germany with respect to the Status of the brothers Boisseliers who were 
born in the United States of German parentage said: ? 


Their rights rest on the organic law of the United States. ... Their 
father, it is true, took them to Schleswig when they were quite young, 
the one four and the other two years old. They lived there many years, 
but during all those years they were minors, and during their minority 
they returned to the United States; and now, when bot h have attained 
their majority, they declare for their native allegiance and submit them- 
selves to the jurisdiction of the country where they were born and of 
which they are native citizens. Under these circumstances this Gov- 
ernment cannot recognize any claim to their allegiance or their liability 
to military service, put forth on the part of Germany, whatever may be 
the municipal law of Germany under which such claim may be asserted 
by that Government. 


Secretary Evarts gave a similar instruction in 1880 with respect to a native 
citizen of Danish parentage who having been taken abroad at an early age 
claimed American citizenship on attaining his majority, saying: 4 


He lost no time when he attained the age of majority, in declarin 
that he claimed the United States as his country and that he considere 
himself a citizen of the United States. He appears to have adhered to 
this choice ever since and now declares it to be his intention to return to 
this country and reside here permanently. His father’s political status 
(whether a citizen of the United States or a Danish subject) has no legal 
or otherwise material effect on the younger P———» rights of citizen- 


ship. 

Secretary Thomas F. Bayard, in answer to an inquiry by the Netherlands 
Legation whether one born in the United States, of Dutch parents, who dur- 
ing minority had been taken back to the Netherlands by his father, on the 
latter’s resumption of permanent residence there, was an American citizen, 
answered: 5 . 


But the general view held by this Department is that a naturalized 
American citizen by abandonment of his allegiance and residence in this 
country and a return to the country of his birth, antimo manendi, ceases 
to be a citizen of the United States; and that the minor son of a party 
described as aforesaid, who was born in the United States during the 
citizenship there of his father, partakes during his legal infancy of his 
father’s domicile, but upon becoming sut juris has the right to elect his 
American citizenship, which will be best evidenced by an early return to 
this country. 


£ Moore, Int. Law Dig., Vol. IT, 5 p. 543. 

4 Moore, Int. Law Dig., Vol. III, p. 544. 

* Foreign Relations, 1888, Pt. 2, p. 1341. See also, Mr. Bayard, Secretary of State to 
Mr. McLane (1888), to Count Sponneck, Danish Minister (1888); Moore, Int. Law Dig., 
Vol. II, p. 548; Mr. Olney, Secretary of State, to Mr. Materne, 1896; Moore, Int. Law 
Dig., Vol. III, p. 542; United States ex rel. Schimeca v. Husband, 6 F. (2d) 957, 958. 
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This right so to elect to return to the land of his birth and assume his 
American citizenship could not, with the acquiescence of this Govern- 
ment, be impaired or interfered with. 


In 1906, a memorandum, prepared in the Department of State by its law 
officer, was sent by the Acting Secretary of State, Robert Bacon, to the Ger- 
man Ambassador as covering “the principles” upon which the Department 
had acted. In this memorandum it was said: ê 


Assuming that Alexander Bohn [the father] never became a citizen 
of the United States, Jacob Bohn [the son] was born of German parents 
in the United States. According to the Constitution and laws of the 
United States as interpreted by the courts, a child born to alien parents 
in the United States is an American citizen, although such child may 
also be a citizen of the country of his parents according to the law of 
that country. 

Although there is no express provision in the law of the United States 
giving election of citizenship in such cases, this department has always 
held in such circumstances that if a child is born of foreign parents in the 
United States, and is taken during minority to the country of his par- 
ents, such child upon arriving of age, or within a reasonable time there- 
after, must make election between the citizenship which is his by birth 
and the citizenship which is his by parentage. In case a person so cir- 
cumstanced elects American citizenship he must, unless in extraordi- 
nary circumstances, in order to render his election effective, manifest an 
intention in good faith to return with all convenient speed to the United 
States and assume the duties of citizenship.’ 


We have quoted liberally from these rulings—and many others might be 
cited—in view of the contention now urged by the petitioners in resisting 
Miss Elg’s claim to citizenship. We think that they leave no doubt of the 
controlling principle long recognized by this Government. ‘That principle, 
while administratively applied, cannot properly be regarded as a depart- 
mental creation independently of the law. It was deemed to be a necessary 
consequence of the constitutional provision by which persons born within 
the United States and subject to its jurisdiction become citizens of the United 
States. To cause a loss of that citizenship in the absence of treaty or statute 
- having that effect, there must be voluntary action and such action cannot be 
attributed to an infant whose removal to another country is beyond his con- 
trol and who during minority is incapable of a binding choice. 

Petitioners stress the American doctrine relating to expatriation. By 
the Act of July 27, 1868,8 Congress declared that “the right of expatriation 


‘Foreign Relations, 1906, p. 657. See also, Compilation of Certain Departmental 
Circulars relating to citizenship, ete., issued by Department of State, 1925, containing in- 
structions to Diplomatic and Consular Officers under date of November 24, 1923, pp. 118, 
121, 122; United States ex rel. Baglivo v. Day, 28 F. (2d) 44. 

7 See also, Mr. Uhl, Acting Secretary of State, to Mr. Rudolph, May 22, 1895, 202 MS. 
Dom. Let. 298; Moore, Int. Law Dig., Vol. III, p. 534. 

- 816 Stat. 223. 
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is a natural and inherent right of all people.” Expatriation is the voluntary 
renunciation or abandonment of nationality and allegiance.’ It has no 
application to the removal from this country of a native citizen during 
minority. In such a case the voluntary action which is of the essence of the 
right of expatriation is lacking. That right is fittingly recognized where a 
child born here, who may be, or may become, subject to a dual nationality, 
elects on attaining majority citizenship in the country to which he has been 
- removed. But there is no basis for invoking the doctrine of expatriation 
where a native citizen who is removed to his parents’ country of origin during 
minority returns here on his majority and elects to remain and to maintain 
his American citizenship. Instead of being inconsistent with the right of ex- 
patriation, the principle which permits that election conserves and applies it. 

The question then is whether this well recognized right of election has been 
destroyed by treaty or statute. 

Third.—Petitioners invoke our treaty with Sweden of 1869.!° This treaty 
was one of a series of naturalization treaties with similar terms, which were 
negotiated with various countries between 1868 and 1872." The relevant 
portions of the text of the treaty with Sweden, and of the accompanying 
protocol, are set forth in the margin. The treaty manifestly deals with 


*° Van Dyne, op. ct., p. 269; Borchard, op. ctt., Sec. 315; Hyde, op. cit., Sec. 376. 
1017 Stat. 809. 

11 North German Confederation, 1868, 15 Stat. 615; Bavaria, 1868, 15 Stat. 661; Baden, 
1868, 16 Stat. 731; Württemberg, 1868, 16 Stat. 785; Hesse, 1868, 16 Stat. 743; Belgium, 
1868, 16 Stat. 747; Great Britain, 1870, 16 Stat. 775; Austria-Hungary, 1870, 17 Stat. 833; 
Denmark, 1872, 17 Stat. 941. See Flournoy and Hudson, Nationality Laws, pp. 661-678; 
Moore, Int. Law Dig., Vol. III, p. 358. 

12 The treaty provides: . 

“The President of the United States of America and His Majesty the King of Sweden 
and Norway, led by the wish to regulate the citizenship of those persons who emigrate from 
the United States of America to Sweden and Norway and their dependencies and territories, 
and from Sweden and Norway to the United States of America, have resolved to treat on 
this subject, and have for that purpose appointed plenipotentiaries to conclude a conven- 
tion, . . . who. have agreed to and signed the following articles: 

“ Article I. Citizens of the United States of America who have resided in Sweden or 
Norway for a continuous period of at least five years, and during such residence have become 
and are lawfully recognized as citizens of Sweden or Norway, shall be held by the govern- 
ment of the United States to be Swedish or Norwegian citizens, and shall be treated as such. 

‘‘Reciprocally, citizens of Sweden or Norway who have resided in the United States of 
America for a continuous period of at least five years, and during such residence have become 
naturalized citizens of the United States, shall be held by the government of Sweden and 
Norway to be American citizens, and shall be treated as such. 

“The declaration of an intentioh to become a citizen of one or the other country has not 
for either party the effect of citizehship legally acquired. 

‘Article III. If a citizen of the one party, who has become a recognized citizen of the 
other party, takes up his abode once more in his original country and applies to be restored 
to his former citizenship, the government of the last-named country is authorized to receive 
him again as a citizen on such conditions as the said government may think proper.” 


JUDICIAL DECISIONS 779 


expatriation and the recognition of naturalization by the respective Powers. 
The recital states its purpose; that is, “to regulate the citizenship of those 
persons who emigrate” to one country from the other. The terms of the 
- treaty are directed to that purpose and are appropriate to the recognition of 
the status of those who voluntarily take up their residence for the prescribed 
period in the country to which they emigrate. Article I of the treaty pro- 
vides: 

Citizens of the United States of America who have resided in Sweden 
or Norway for a continuous period of at least five years, and during such 
residence have become and are lawfully recognized as citizens of Sweden 
or Norway, shall be held by the government of the United States to be 
Swedish or Norwegian citizens, and shall be treated as such. 

Reciprocally, citizens of Sweden or Norway who have resided in the 
United States of America for a continuous period of at least five years, 
and during such residence have become naturalized citizens of the 
United States, shall be held by the government of Sweden and Norway 
to be American citizens, and shall be treated as such. 

The declaration of an intention to become a citizen of one or the other 
country has not for either party the effect of citizenship legally acquired. 


We think that this provision in ita direct application clearly implies a vol- 
untary residence and it would thus apply in the instant case to the father of 
- respondent. There is no specific mention of minor children who have ob- 
tained citizenship by birth in the country which their parents have left. And 
if it be assumed that a child born in the United States would be deemed to 
acquire the Swedish citizenship of his parents through their return to Sweden : - 
and resumption of citizenship there,” still nothing is said in the treaty which 
in such a case would destroy the right of election which appropriately belongs 
to the child on attaining majority. If the abrogation of that right had been 


The protocol containing ‘‘the following observations, more exactly defining and explaining 
the contents” of the convention provides: 

“I. Relating to the first article of the convention. 

“It is understood that if a citizen of the United States of America has been discharged 
from his American citizenship, or, on the other side, if a Swede or a Norwegian has been dis- 
charged from his Swedish or Norwegian citizenship, in the manner legally preseribed by the 
government of his original country, and then in the other country in a rightful and perfectly 
valid manner acquires citizenship, then an additional five years’ residence shall no longer be 
required; but a person who has in that manner been recognized as a citizen of the other 
country shall, from the moment thereof, be held and treated as a Swedish or Norwegian 
citizen, and, reciprocally, as a citizen of the United States. 


“TTI. Relating to the third article of the convention. 

‘Tt is further agreed that if a Swede or Norwegian, who has become a naturalized citizen 
of the United States, renews his residence in Sweden or Norway without the intent to return 
to America, he shall be held by the government of the United States to have renounced his 
American citizenship. . 

“The intent not to return to America may be held to exist when the person so naturalized 
resides more than two years in Sweden or Norway.” 

u Compare Secretary Hay to Mr. Harris, Foreign Relations, 1900, p. 13. 
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in contemplation, it would naturally have been the subject of a provision 
suitably explicit. Rights of citizenship are not to be destroyed by an am- 
biguity. Moreover, the provisions of Article ITI must be read in connection 
with Article I. Article IIT provides: 

If a citizen of the one party, who has become a recognized citizen of 
the other party, takes up his abode once more in his original country and 
applies to be restored to his former citizenship, the government of the 
last-named country is authorized to receive him again as a citizen on 

‘such conditions as the said government may think proper. 

If the first article could be taken to cover the case of a child through the 
derivation of citizenship from that of his emigrating parents, Article III by 
the same token would be applicable to the case of a child born here and taken 
to Sweden, who at majority elects to return to the United States and to 
assume the privileges and obligations of American citizenship. In that 
event, the Government of the United States is expressly authorized to receive 
one so returning “as a citizen on such conditions as the said government 
may think proper.” And if this Government considers that a native citizen 
taken from the United States by his parents during minority is entitled to 
retain his American citizenship by electing at majority to return and reside 
here, there would appear to be nothing in the treaty which would gainsay the 
authority of the United States to recognize that privilege of election and to 
receive the returning native upon that basis. Thus, on the facts of the 
present case, the treaty does not purport to deny to the United States the 
‘right to treat respondent as a citizen of the United States, and it necessarily 
follows that, in the absence of such a denial, the treaty cannot be set up as a 
ground for refusing to accord to respondent the rights of citizenship in ac- 
cordance with our Constitution and laws by virtue of her birth in the United 
States. 

Nor do we find anything in the terms of the protocol, accompanying the 
treaty, which can be taken to override the right of election which respondent 
would otherwise possess. Article [II of the protocol refers to the case of a 
Swede who has become a naturalized citizen of the United States and later 
renews his residence in Sweden “without the intent to return to America.” 
And it provides that the intent not to return may be held to exist when the 
person ‘‘so naturalized” resides more than two years in Sweden. This does 
not appear to be applicable to respondent, who was born in the United 
States, but, apart from that, the intent not to return could not properly be 
attributed to her during minority, and if it were so attributed, the presump- 
tion would be rebutted by the election to return to the United States at 
majority. Compare United States v. Howe, 231 Fed. 546, 549.14 


“n While the nationality law of Sweden is not to be regarded as controlling unless the 
treaty makes it so—which we have found is not the case-—it may be observed that it is not 
clear that the law of Sweden would operate so as to preclude recognition that respondent is 
a citizen of the United States. See the Swedish law of 7 May, 1909, Art. 8.- That, however, 
is a question of foreign law which we find it unnecessary to attempt to determine. 
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The views we have expressed find support in the construction placed upon 
the naturalization treaties of 1868 to 1872! in the period following their 
ratification. The first of those treaties was made in 1868 with the North 
German Confederation '* and contained provisions similar to those found in 
the treaty with Sweden. But it was under this German treaty that Stein- 
kauler’s case arose in 1875, to which we have already referred, where At- 
torney General Pierrepont upheld the right of election, saying :!” 


Under the treaty, and in harmony with the American doctrine, it 
is clear that Steinkauler, the father, abandoned his naturalization in 
America and became a German subject (his son being yet a minor) and 
that by virtue of German laws the son acquired German nationality. 
It is equally clear that the son by birth has American nationality; and 
hence he has two nationalities, one natural, the other acquired. . 
There is no law of the United States under which his father or any other 
person can deprive him of his birthright. 


To the same effect, as to the right of election, was the ruling of Secretary 
Evarts in 1879 in his instruction, above quoted, to our Minister to Germany 
with respect to the brothers Boisseliers.18 

There were provisions, similar to those in the treaty with Sweden in the 
naturalization treaty with Denmark of 1872,!° but Secretary Evarts evi- 
dently did not regard those provisions as inconsistent with the claim, which 
he sustained, of one born here of Danish parentage who was taken abroad 
by his parents but insisted upon his American citizenship when he arrived- - 
at his majority. These rulings, following closely upon the negotiation of 
these naturalization treaties, show beyond question that the treaties were not 
regarded as abrogating the right of election for which respondent here 
contends. 

Later rulings were to the same effect. Thus, in 1890, in dealing with a 
native American citizen who, upon his own application, had been admitted 
to Danish citizenship during his minority, and who had not yet come of age, 
the Secretary of State, while recognizing that “when a citizen of the United 
States voluntarily becomes naturalized or renaturalized in a foreign country, 
he is to be regarded as having lost his rights as an American citizen,” was 
careful to make the following qualifications in support of the right of election 
at majority, saying: 

As Mr. Andersen has not yet attained his majority, the Department is 
not prepared to admit that proceedings taken on his behalf in Denmark 
during his minority would deprive him of his right, upon reaching the 


age of twenty-one years, to elect to become an American citizen by 
immediately returning to this country to resume his allegiance here,*! 


i$ See Note 11. 1615 Stat. 615. See Terlinden v. Ames, 184 U. S. 270, 283, 284. 
1715 Op. Attys. Genl. 15, 17,18. 18 Moore, Int. Law Dig., Vol. HI, p. 548. 
1917 Stat. 941. 20 Moore, Int. Law Dig., Vol. IL, p. 544. 


31 Mr. Wharton, Acting Secretary of State, to Count Sponneck, cai Minister (1890); 
Moore, Int. Law Dig., p. 715. 
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Petitioners refer to an instruction by Secretary Sherman in 1897 ™ in 
answer to a question as to the effect of a person’s return to his native country 
for a visit on his rights as an American citizen which had been acquired 
through the naturalization of his father. While Secretary Sherman recog- 
nized ‘‘the acquisition of United States citizenship by an alien-born minor 
through the lawful naturalization of his father under the operation of 
Section 2172, Revised Statutes,” the Secretary added the following: 


If such a party having thus become a recognized citizen of the United 
States, takes up his abode once more in his original country, and applies 
to be restored to his former citizenship, the Government of the last 
named country is authorized to receive him again as a citizen, on such 
conditions as the said Government may think proper (Treaty of 1869, 
Article II). Or he may by residence in the country of origin, without 
intent to return to the United States, be held to have renounced his 
American citizenship (Protocol, May 26, 1869). But this presumption, 
like all presumptions of intent, may be rebutted by proof. Until a per- 
son so circumstanced shall be held to have voluntarily abandoned his 
American citizenship, or shall have acquired another citizenship upon 
application to that end and by due process of law, this Government is 
entitled to claim his allegiance and constrained to protect him as a citi- 
zen so long as he shall be found bona fide entitled thereto. 


We find nothing in that instruction which is inconsistent with the main- 

tenance of respondent’s right of election in the instant case. So far as the 
_ instruction in relation to a naturalized minor may be deemed to be pertinent, 
it confirms rather than opposes respondent’s right to be considered an 
American citizen. 
- That the Department of State continued to maintain the right of election 
is further shown by the memorandum of applicable principles which it issued 
in 1906, above quoted, to the effect that the Department had “always held 
in such circumstances that if a child is born of foreign parents in the United 
States, and is taken during minority to the country of his-parents, such child 
upon arriving of age, or within a reasonable time thereafter, must make elec- 
tion between the citizenship which is his by birth and the citizenship which 
is his by parentage. ” 2 

Fourth.—We think that petitioners’ contention under Section 2 of the Act 
of March 2, 1907, is equally untenable. That statutory provision is as 
follows: 


That any American citizen shall be deemed to have expatriated him- 
self when he has been naturalized in any foreign state in conformity with 
its laws, or when he has faken an oath of allegiance to any foreign state. 

When any naturalized citizen shall have resided for two years in the 
foreign state from which he came, or for five years in any other foreign 
state, it shall be presumed that he has ceased to be an American citizen, 


23 Secretary Sherman to Mr. Grip, Swedish Minister, June 15, 1897; Moore, Int. Law Dig., 
Vol. II, p. 472; 8 MS., Notes to Sweden, 58. 
23 Foreign Relations, 1906, p. 657. l u 34 Stat. 1228; 8 U. 8. C. 17. 
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and the place of his general abode shall be deemed his place of residence 
during said years: Provided, however, That such presumption may be 
overcome on the presentation of satisfactory evidence to a diplomatic or 
consular officer of the United States, under such rules and regulations as 
the Department of State may prescribe: And provided alse, That no 
American citizen shall be allowed to expatriate himself when this coun- 
try is at war.” 

Petitioners contend that respondent’s acquisition of derivative Swedish 
citizenship makes her a person who has been “naturalized under Swedish 
law,” and that therefore “she has lost her American citizenship” through the 
operation of this statute. We are unable to accept that view. We think 
that the statute was aimed at a voluntary expatriation and we find no evi- 
dence in its terms that it was intended to destroy the right of a native citizen, 
removed from this country during minority, to elect to retain the citizenship 
acquired by birth and to return here for that purpose. If by virtue of deriva- 
tion from the citizenship of one’s parents a child in that situation can be 
deemed to have been naturalized under the foreign law, still we think in the 
absence of any provision to the contrary that such naturalization would not 
destroy the right of election. . 

It should also be noted that the Act of 1907 in Sections 5 and 6 “has specific 
reference to children born without the United States of alien parents but says 
nothing as to the loss of citizenship by minor children born in the United 
States. 


That in the latter case the child was not deemed to have lost his American `` 


citizenship by virtue of the terms of the statute but might still with reason- 
able promptness on attaining majority manifest his election is shown by the 
views expressed in the instructions issued under date of November 24, 1923, 
by the Department of State to the American Diplomatic and Consular 
Officers.27. These instructions dealt with the questions arising under the 


35 Sections 5 and 6 of this statute should also be noted as they contain provisions applicable 
to minor children. They are as follows: 

“Sec. 5. That a child born without the United States of alien parents shall be deemed a 
citizen of the United States by virtue of the naturalization of or resumption of American 
citizenship by the parent: Provided, That such naturalization or resumption takes place 
during the minority of such child: And provided further, That the citizenship of such minor 
child shall begin at the time such minor child begins to reside permanently in the United 
States. 

“Sec. 6. That all children born outside the limits of the United States who are citizens 
thereof in ascordance with the provisions of section nineteen hundred and ninety-three of the 
Revised Statutes of the United States and who continue to reside outside the United States 
shall, in order to receive the protection of this Government, be required upon reaching the 
age of eighteen years to record at an American consulate their intention to become residents 
and remain citizens of the United States and shall be further required to take the oath of 
allegiance to the United States upon attaining their majority.” 

26 See Note 25. 

27 Compilation of Certain Departmental Circulars relating to citizenship, etc., issued by 
Department of State, 1925, containing instructions to diplomatic and consular officers under 
date of November 24, 1923, pp. 118, 121, 122. : 
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Citizenship Act of March 2, 1907, and cases of dual nationality. It was 
stated that it was deemed desirable “‘to inform diplomatic and consular 
officers of the department’s conclusions, for their guidance in handling indi- 
vidual cases.” Commenting on dual nationality the instructions said: 


The term “dual nationality” needs exact appreciation. It refers to 
the fact that two States make equal claim to the allegiance of an in- 
dividual at the same time. Thus, one State may claim his allegiance 
because of his birth within its territory, and the other because at the 
time of his birth in foreign territory his parents were its nationals. The 
laws of the United States purport to clothe persons with American 
citizenship by virtue of both principles. 


And after referring to the Fourteenth Amendment and the Act of Febru- 
ary 2, 1855, R. 8. 1993, the instructions continued: 


It thus becomes important to note how far these differing claims of 
American nationality are fairly operative with respect to persons livin 
abroad, whether they were born abroad or were born in the Unite 
States of alien parents and taken during minority to reside in the terri- 
tory of States to which the parents owed allegiance. It is logical that, 
while the child remains or resides in territory of the foreign State claim- 
ing him as a national, the United States should respect its claim to al- 
legiance. The important point to observe is that the doctrine of dual 
allegiance ceases, in American contemplation, to be fully applicable 
after the child has reached adult years. Thereafter two States may in 
fact claim him as a national. Those claims are not, however, regarded 
as of equal merit, because one of the States may then justly assert that 
his relationship to itself as a national is, by reason of circumstances that 
have arisen, inconsistent with, and reasonably superior to, any claim of 
allegiance asserted by any other State. Ordinarily the State in which 
the individual retains his residence after attaining his majority has the 
superior claim. The statutory law of the United States affords some 
guidance but not all that could be desired, because it fails to announce 
the circumstances when the child who resides abroad within the territory 
of a State reasonably claiming his allegiance forfeits completely the right 
to perfect his inchoate right to retain American citizenship. The de- 
partment must, therefore, be reluctant to declare that particular con- 
duct on the part of a person after reaching adult years in foreign territory 
produces a forfeiture or something equivalent to expatriation. 

The statute does, however, make a distinction between the burden 
imposed upon the person born in the United States of foreign parents 
and the person born abroad of American parents. With respect to the 
latter, Section 6 of the Act of March 2, 1907, lays down the requirement 
that, as a condition to the protection of the United States, the individual 
must, upon reaching the age of 18, record at an American consulate an 
intention to remain a citizen of the United States, and must also take an 
oath of allegiance to the United States upon attaining his majority. 

The child born of foreign parents in the United States who spends his 
minority in the foreign country of his parents’ nationality is not ex- 
pressly required by any statute of the United States to make the same 
election as he approaches or attains his majority. It is, nevertheless 
believed that his retention of a right to demand the protection of the 
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United States should, despite the absence of statute, be dependent upon 
his convincing the department within a reasonable period after the at- 
taining of his majority of an election to return to the United States, there 
to assume the duties of citizenship. In the absence of a definite statu- 
tory requirement, it is impossible to prescribe a limited period within 
which such election should be made. On the other hand, it may be 
asserted negatively that one who has long manifested no indication of a 
will to make such an election should not receive the protection of the 
United States save under the express approval of the department. 


It thus appears that as late as 1925, when the Department issued its 
“Compilation” including the circular instruction of November 24, 1923, it 
was the view of the Department of State that the Act of March 2, 1907, had 
not taken away the right of a native citizen on attaining majority to retain 
his American citizenship, where he was born in the United States of foreign 
parents. We do not think that it would be a proper construction of the Act 
to hold that while it leaves untouched the right of election on the part of a 
child born in the United States, in case his parents were foreign nationals at 
the time of his birth and have never lost their foreign nationality, still the 
statute should be treated as destroying that right of election if his parents 
became foreign nationals through naturalization. That would not seem to 
be a sensible distinction. Having regard to the plain purpose of Section 2 
of the Act of 1907, to deal with voluntary expatriation, we are of the opinion 
that its provisions do not affect the right of election, which would otherwise 
exist, by reason of a wholly involuntary and merely derivative naturalization: - 
in another country during minority. And, on the facts of the instant case, 
this view apparently obtained when in July, 1929, on the instructions of the 
Secretary of State, the Department issued the passport to respondent as a 
citizen of the United States. 

But although respondent promptly made her election and took up her 
residence in this country accordingly, and had continued to reside here, she 
was notified in April, 1935, that she was an alien and was threatened with 
deportation. 

When, precisely, there occurred a change in the departmental attitude is 
not clear.28 It seems to have resulted in a conflict with the opinion of the 
Solicitor of the Department of Labor in the case of Ingrid Therese Tobias- 
gen, and the Secretary of Labor because of that conflict requested the opinion 
of the Attorney General, which was given on June 16, 1932.°° It appeared 
that Miss Tobiassen, aged 20, was born in New Yorkin 1911; that her father, a 
native of Norway, became a citizen of the United States by naturalization in 
1912; that in 1919 Miss Tobiassen was taken by her parents to Norway where 
the latter had since resided; that at the age of 18 she returned to the United 


28 That there had been a change is frankly stated in the communication (a copy of which is 
annexed to the complaint) addressed by the American Consul at Göteborg, Sweden, to the 
respondent’s father under date of October 29, 1935. 

2836 Op. Attys. Genl., p. 535. 
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States and took up her permanent residence in New Jersey. The question 
arose when she asked for a return permit to visit her parents. The Depart- 
ment of State refused to issue a passport on the ground that Miss Tobiassen 
had acquired Norwegian nationality and had ceased to be an American 
citizen. The Attorney General’s opinion approved that action. 

His opinion quoted the provisions of the treaty with Sweden and Norway 
of 1869 *° and referred to the Norwegian Nationality Law of August 8, 1924, 
and to the provisions of the Act of Congress of March 2, 1907. The opinion 
noted that the claim that Miss Tobiassen had ceased to be an American citi- 
zen did “not rest upon the terms of the Naturalization Treaty with Norway, 
but upon a law of that country, as a result of the renunciation by her father, 
a native of Norway, of his American citizenship, and the resumption of his 
Norwegian nationality in pursuance of the terms of that treaty.” The law 
of Norway was deemed to be analogous to our statutes ‘“‘by virtue of which 
foreign-born minor children of persons naturalized in the United States are 
- declared to be citizens of this country”; and hence the conclusion that Miss 
Tobiassen having acquired Norwegian nationality had in consequence ceased 
to be an American citizen was said to be correct. 

The opinion does not discuss the right of election of a native citizen of the 
United States when he becomes of age to retain American citizenship and 
does not refer to the repeated rulings of the Department of State in recogni- 
tion of that right, the exercise of which, as we have pointed out, should not be 
- -deemed tio be inconsistent with either treaty or statute. Weare reluctant to 
disagree with thé opinion of the Attorney General, and we are fully conscious 
of the problems incident to dual nationality and of the departmental desire 
to limit them, but we are compelled to agree with the Court of Appeals in the 
instant case that the conclusions of that opinion are not adequately sup- 
ported and are opposed to the established principles which should govern the 
disposition of this case.?! 

Nor do we think that recent private acts of Congress * for the relief of 
native citizens who have been the subject of administrative action denying 
their rights of citizenship, can be regarded as the equivalent of an Act of 
Congress providing that persons in the situation of the respondent here have 
lost the American citizenship which they acquired at birth and have since 
duly elected to retain. No such statute has been enacted. 

We conclude that respondent has not lost her citizenship in the United 
States and is entitled to all the rights and privileges of that citizenship. 

Fifith.—The cross petition of Miss Elg, upon which certiorari was a 

*¢ Cited as of June 14, 1871, the date of the exchange of ratifications, 

u The same may be said of the opinion of the Circuit Court of Appeals of the Ninth 
Circuit in United States v, Reid, 73 F. (2d) 153 (certiorari denied upon the ground that the 
application was not made within the time provided by law, 299 U. S. 544), so far as it is 
urged by petitioners as applicable to the facts of the instant case. 


= Act of July 13, 1987, 50 Stat., Pt. 2, p. 1030; Act of June 25, 1938 (Private No. 751, 75th 
Cong., 8d Sess.). - 
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in No. 455, is addressed to the part of the decree below which dismissed the 
bill of complaint as against the Secretary of State. The dismissal was upon 
the ground that the court would not undertake by mandamus to compel the 
issuance of a passport or control by means of a declaratory judgment the 
discretion of the Secretary of State. But the Secretary of State, according 
to the allegation of the bill of complaint, had refused to issue a passport to 
Miss Elg “solely on the ground that she had lost her native born American 
citizenship.” The court below, properly recognizing the existence of an 
actual controversy with the defendants (Aetna Life Ins. Co. v. Haworth, 300 
U. 8. 227), declared Miss Elg “‘to be a natural born citizen of the United 
States” and we think that the decree should include the Secretary of State 
as well as the other defendants. The decree in that sense would in no way 
interfere with the exercise of the Secretary’s discretion with respect to the 
issue of a passport but would simply preclude the denial of a passport on the 
sole ground that Miss Eig had lost her American citizenship. 

The decree will be modified accordingly so as to strike out that portion 
which dismisses the bill of complaint as to the Secretary of State, and so as to 
include him in the declaratory provision of the decree, and as so modified the 
decree is affirmed. 

It is so ordered. 

Mr. Justice Douglas took no part in the consideration and decision of this 
case, 


POLICE COURT OF THE DISTRICT OF COLUMBIA 


District OF COLUMBIA v. VINARD L. Paris 
[Cases Nos. 448485 to 448494, Inclusive] 


f The personal immunity from process of a member of the domestic suite of a foreign envoy 
is not available after the termination of the exterritorial relationship for offenses committed 
during the period when he was a member of the diplomatic suite. | : . 

Members of a diplomatic mission and their families are accorded privileges and immunities 
after the termination of the mission until they have had a reasonable opportumity to leave the 
territory of the receiving state. A citizen of such state, however, who remains there retains 
no privileges or immunities after the termination of his employment by the embassy. 


MEMORANDUM OPINION 


Vinard L. Paris, an American citizen, the defendant in these cases, is 
charged with three parking violations in 1937; with four parking violations, 
failure to comply with the directions given by a traffic officer and with oper- 
ating a motor vehicle at a greater rate of speed than twenty-two miles an 
hour in 1938; and with a parking violation in March, 1939. The defendant 
entered a plea of not guilty to each of the charges with the exception of the 
offense alleged to have occurred in March, 1939, to which he entered a plea of 
guilty. Five members of the Metropolitan Police Department testified with 
respect to the ten cases, one officer having filed six charges against the defend- 
ant. In April, 1938, two warrants for violation of Traffic Regulations were 
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issued for the arrest of the defendant. The record discloses that these 
warrants were returned to the precinct with the notation that the defendant 
claimed diplomatic immunity. 

The defendant testified in his own behalf and stated that he was in the em- 
ploy of the Japanese Ambassador when the offenses set out above were al- 
leged to have been committed, with the single exception of the offense laid in 
March, 1939, and submitted in evidence a statement showing that the 
records of the Division of Protocol of the Department of State indicated that 
the defendant was reported to that Department as first butler to the Japa- 
nese Ambassador during 1937 and 1938 and his name was included by the 
Department upon the lists sent to the office of the United States Marshal of 
the District of Columbia. The perendeny, s employment at the Embassy 
terminated in January, 1939. 

On March 16, 1989, Officer R. B. Rector swore to an information charging 
the defendant with parking in an alley in the rear of Twenty-Second Street, 
N. W., on the 7th day of March, 1939, “in such a manner as to obstruct 
ingress to and egress from a certain garage,” contrary to and in violation of 
the Traffic Regulations. A warrant issued on this information on March 18, 
1939, which was served on the defendant by Officer Rector on April 21, 1939, 
at which time the defendant posted Ten Dollars ($10.00) collateral and 
elected to stand trial in court on April 25, 1989. On April 21, 1939, the de- 
fendant also posted collateral for his appearance on five of the other charges 
and on April 25, 1939, in open court, he entered pleas to all charges as in- 

‘dicated above. 

The defendant conducts a rooming house business in the District of 
Columbia and is a law student at George Washington University. He 
appeared in proper person. 

The defendant claims immunity from arrest for those offenses alleged to 
have been committed in 1937 and 1938, when he was employed as first 
butler at the Japanese Embassy, under provisions of the Act of April, 1790, 
quoted below. He contends that personal immunity from process of envoys 
and attachés extends to members of their domestic suite (Hermon v. Apetz, 
224 N. Y. S. 389, 1927) and that after the functions of the diplomatic officer 
have ceased, he ordinarily retains his privileges and immunities for a reason- 
able time (D Azambuga v. Pereira, 1 Miles (Pa.) 366). 

Title 22, Foreign Relations and Intercourse, Chapter 6, Foreign Diplomatic 
and Conan Officers, Sections 252 to 254 (Act of Apul, 1790——Privileges of 
Resident Ambassadors), Code of Laws, United States, 1934 Ed.: 


‘Sec. 252. Suits against Ministers and their domestics prohibited.— 
Whenever any writ or process issued out or prosecuted by any person in 
any court of the United States, or of a State, or by any judge or justice, 
whereby the person of any Ambassador or Public Minister of any foreign 
Prince or State, authorized and received as such by the President, or 
any domestic or domestic servant of any such Minister, is arrested or 
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imprisoned, or his goods or chattels are distrained, seized, or attached, 
such writ or process shall be deemed void. 

Sec. 253. Penalty for wrongful suit—Whenever any writ or process 
is sued out in violation of Section 252 of this title, every person by 
whom the same is obtained or prosecuted, whether as party or as attor- 
ney or solicitor, and every officer concerned in executing it, shall be 
deemed a violator of the law of nations and a disturber of the public 
repose, and shall be imprisoned for not more than three years and fined 
at the discretion of the court. 

Sec. 254. Haceptions as to suits against servants, etc., of Minister; 
listing servants.—Sections 252 and 253 of this title shall not apply to 
any case where the person against whom the process is issued is a citizen 
or inhabitant of the United States in the service of an Ambassador or 
Public Minister and the process is founded upon a debt contracted be- 
fore he entered upon such service; nor shall Section 253 of this title apply 
to any case where the person against whom the process is issued is a 
domestic servant of an Ambassador or Public Minister, unless the name 
of the servant has, before the issuing thereof, been registered in the De- 
partment of State, and transmitted by the Secretary of State to the Mar- 
shal of the District of Columbia, who shall upon receipt thereof post the 
game in some public place in his office. Al persons shall have resort to 
the list of names so posted in the Marshal’s office and may take copies 
without fees. 


The applicable sections of the Act of 1790 are regarded as extending per- 
sonal immunity from process to members of the domestic suite of envoys and 
attachés situated as was this defendant in 1937 and 1938. The exceptions of - 
Section 254 have no application, because the defendant’s name had been 
registered in the Department of State and transmitted by the Secretary of 
State to the Marshal of the District of Columbia. The defendant’s name 
was not registered in the Department of State and was not certified to the 
Marshal after December, 1938. 

Is the defense of immunity available to the defendant at this time for 
offenses alleged to have been committed during the period when he was a 
member of the diplomatic suite of a foreign Ambassador? This question 
must be answered in the negative. 

‘Tixterritoriality results in freedom from court process; it operates pro- 
cedurally, not substantively; in principle it does not result in freedom from 
punishment nor exemption from the rules of law but in nonliability to prose- 
cution. . . . Persons enjoying exterritoriality are immune from prosecution 
only for the duration of their exterritoriality, and certainly during the same 
period, also, for all earlier acts falling under the criminal laws of the state of 
residence; after the conclusion of the exterritorial relationship they are liable 
to prosecution for all crimes committed by them while enjoying exterritorial- 
ity and previously in so far as legal action has not yet been outlawed by the 
passage of time.” P. 137, Research in International Law, Harvard Law 
School, 1932. 
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Moore, J. B., A Digest of International Law, Vol. IV, p. 660, cites the 
following incident: 

In June, 1860, Mr. Cass unofficially informed Mr. Zegarra, the 
Peruvian Minister, that the attorney for the District of Columbia had 
represented that a person named John Smith, alleged to be a coachman 
in Mr. Zegarra’s service, had been charged with the offence of assault 
and battery during the recent election in Washington. Mr. Cass added 
that, as it was desirable that the charge should be judicially investigated, 
he would thank Mr. Zegarra to discharge Smith, for a time at least, in 
order that justice might have its course. Mr. Zegarra replied that 6 
had given orders that Smith be at once dismissed from his service, in 
order that justice might be done. (Mr. Cass, Sec. of State, to Mr. 
Zegarra, Peruvian Min., June 13, 1860, MS. Inst. Peru, I. 213; Mr. 
Zegarra to Mr. Cass, June 15, 1860, MS. Notes from Peruvian Leg.) 

Jurisdiction has been asserted by the territorial sovereign in the case of a 
servant who is not a national of the state of sojourn upon his discharge from 
service. 

“ A servant, or other member of the unofficial staff of a mission who is not 
a national of the State of sojourn, appears to be increasingly regarded as 
sharing his master’s immunity throughout the period of service; yet upon his 
discharge therefrom, to be subjected to the local law, and punishable, if 
need be, for criminal acts committed during the course of his employment. 
This practice indicates that whenever interference with the minister is 
eliminated, the reason for the exemption ceases, and so justifies the assertion 
- of jurisdiction by the territorial sovereign.” Hyde, C. C., International Law 
Chiefly as Interpreted and Applied by the United States, Vol. I, p. 755. 

The privileges and immunities which this defendant enjoyed terminated 
with his employment at the Embassy. He, being a citizen of the United 
States and engaged in business in the District of Columbia, retained no 
privileges or immunities. Members of a mission and their families are 
accorded privileges and immunities after the termination of the functions of 
the members until such persons have had a reasonable opportunity to leave 
the territory of the receiving state. (See Research in International Law, 
pp. 138, 134.) 

Those who enjoy exemption from local jurisdiction should consider the 
position taken by the English courts in the case of Dickinson v. Del Solar, 
1 K.B. 376-378, 380 (1930): 

. Diplomatic agents are not, in virtue of their privileges as such, 
immune from legal aera for any wrongful acts. ‘The accurate state- 
ment is that they are cee lable to be sued in the English courts unless 
they submit to the jurisdiction. Diplomatic privilege does not import 
immunity from legal liability, but only exemption from local jurisdic- | 
tion. The privilege is the privilege of the sovereign by whom the 
diplomatic agent is accredited, and 1t may be waived with the sanction 
of the sovereign or of the official superior of the agent: Taylor v. Best- 
(14 C.B. 487); In re Suarez ((1918) 1 Ch. 176, 198). 
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The defendant stated quite frankly that the Ambassador had no knowledge 
of the violations in question, but asserts that, while these acts were com- 
mitted upon his own responsibility, he nevertheless was carrying out the 
implied orders of the Ambassador. He claims that many of his errands 
called for speedy performance, because, for example, arrival of unexpected 
guests on many occasions placed an extra burden upon the generous hospital- 
ity of the late Ambassador. On one occasion (February 24, 1938) his haste 
was s0 great that when Officer W. W. Stiles, of No. 3 Precinct, approached 
him for the purpose of issuing a warning for obstructing a cross-walk at 
Twentieth and Massachusetts Avenue, N. W., he angrily and volubly re- 
sented the officer’s warning and, when placed under arrest and taken to 
police call box, he resisted and fled to his car. When apprehended as he was 
about to drive away, he told the officer he would drive him to the precinct. 
The officer trustingly occupied the rear seat and the defendant, instead of 
turning south to the precinct, headed his car west on Massachusetts Avenue 
and attained a speed of from forty to fifty miles anhour. Upon reaching the 
Embassy, in the twenty-five hundred block of Massachusetts Avenue, the 
defendant leaped from his car and fled within the doors of diplomatic sanc- 
tuary, thus presenting a very practical problem in privileges and immunities 
to Officer Stiles. The officer is to be commended for settling this perplexing 
question by simply lodging a charge of speeding against the defendant. The 
defendant’s attitude toward the police on this and on other occasions very 
definitely point to the conclusion that the Ambassador knew nothing of his" ` 
first butler’s difficulties with the authorities. Had the Ambassador or any 
accredited member of the Japanese Mission knowledge of the violations, this 
court believes that action would have been taken looking to the termination 
of the abuses. 

As a general rule, accredited members of diplomatic missions residing in 
the District of Columbia have a proper regard for our traffic laws and regu- 
lations. They may be no better or more derelict in their observance of 
these rules than the average citizen, but generally it can be said they take no 
undue advantage of their status. It is certain they will not countenance 
willful violations on the part of members of their domestic households. 

In cases of open and flagrant violations of our laws by members of diplo- 
matic missions, the police are not required to sit by impotently. The way is 
open for them to lodge a complaint with the State Department. That De- 
partment has codperated with the Metropolitan Police of the District in the 
past and this court feels certain it will continue to do so. The position of the 
State Department with respect to open violations of the law is well illustrated 
in the following excerpt from a letter of the then Secretary of State, Honorable 
Charles Evans Hughes, under date of January 25, 1924, to Dr. Ladislas 
Wroblewski, Minister of Poland, with respect to the abuse of diplomatic 
immunity by Mr. Venceslas Sokolowski, Secretary of the Legation: 
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I am constrained, however, to improve this opportunity to inform 
you that, according to the facts that have been developed in this con- 
nection, Mr. Sokolowski appears to have had in his possession a quantity 
of alcoholic beverages greatly in excess of that which the privileges and 
immunities in this regard, which are enjoyed by diplomatic representa- 
tives resident in this country, would justify. Jt has, therefore, been a 
matter, of concern that this diplomatic immunity has been abused. I 
understand, from information with which you have been so good as to furnish 
the Department, that Mr. Sokolowski has been transferred to Warsaw. 


Subsequently, Honorable Hugh 8. Gibson, our diplomatic representative in 
Warsaw, O advised the Secretary of State as follows: 


From Warsaw 
Dated March 27, 1924 
Rec'd. 28th, 12:35 a.m. 
_ Secretary of State, 
Washington, D. C. 
30, March 27, 1 p.m. Sokolowski yerineey dismissed from diplomatic service. 
GIBSON 


(Signed) WALTER J. Casny 
Judge, Police Court of the District of Columbta 
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Das Diktat von Versailles. Edited by Fritz Berber. Essen: Essener Ver- 
lagsanstalt, 1939. Vol. I, pp. xlvi, 948; Vol. II, pp. 949-1672. Index. 


This work is Band III of the publications of the Deutschen Instttuts fir 
Aussenpolitische Forschung. Its full title accurately describes its contents: 
The Diktat of Versailles; Origin, Contents, Collapse; a Presentation in 
Documents. The official character and thesis of the work are set forth in a 
foreword by Foreign Minister von Ribbentrop, which makes the familiar 
claims that the Treaty of Versailles is a document neither of law nor of 
morality, represents only the malevolence of victors, and has not brought 
peace or security to Europe. ‘‘Whoever reads the following collection of 
documents can only concur in this point of view. It contains a complete 
history of the Versailles Treaty from its beginnings to the present, from its 
self-dissolution to its final overthrow by National Socialism. It is also a 
demonstration that political science in Germany retained the courage of 
objectivity without losing sight of the needs of the day. I wish for it the 
widest circulation.” (p. ili.) 

It may be said at once (1) that the “courage of objectivity” is present in 
large degree in the selection of documents and bibliography presented up to 
the advent of National Socialism; (2) that the “needs of the day” color Dr. 
Berber’s notes and the materials and bibliography, especially after the ad- 
vent of the Nazi régime. The upshot is that this work is a valuable collec- ` 
tion of source materials if it is supplemented by outside sources and if its 
special point of view is constantly kept in mind. 

The plan of the work is to take up the text of the Diktat part by part, and 
in some instances article by article, and to trace its background and history 
by reprinting in order the important documents concerning it. There are 
586 such documents, exclusive of articles from the treaty and Dr. Berber’s 
notes. These notes furnish fact, continuity, and interpretation, and must be 
read skeptically with an eye to reticences. For example, the assassination 
of Dollfuss is “covered” in two such notes. The first occurs following the 
text of the Rome Protocol of March 17, 1934. ‘‘The events of July 25, 1934, 
brought to a head these developments avoided by Germany. ‘The death 
(Tod) of Chancellor Dollfuss induced the Powers interested in upholding the 
‘independence’ of Austria to emphasize again their purpose to defend this 
‘independence.’ On September 27, 1934, came a renewal of the Three- 
Power Declaration [in which France, Italy, and Great Britain had declared 
the necessity of supporting Austrian independence] of February 17, 1934.” 
(pp. 586-587.) Then are printed the text of the Three-Power Declaration 
of September 27, 1934, and Dr. Berber’s second note. ‘The German policy 
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had avoided everything which could sharpen the tension existing in con- | 
nection with the events of July 25, 1934. It had recalled Rieth, the repre- 
sentative in Vienna, who without authority of the Reich Government, had 

taken measures relating to (bezüglich) the return of the rebels (Aufstdn- - 


dischen) to Germany, and in his place had sent former Vice Chancellor von |. 


Papen on a special peace mission to Vienna. But the inward spirit of mutiny | 
(Auflehnung) against the hated régime persisted among the Austrian peo- ` 
ple.” (p. 587.) Then follows a portion of Hitler’s Reichstag speech of 
May 21, 1935. Such reticence seems to serve better the German “‘needs 
of the day” than it does the “courage of objectivity.” 

In one respect at least, “needs of the day” have since outstripped the 
whole collection. Says the Foreign Minister: “ With a continuation of [her] 
impossible situation, Germany would finally have been ruined. She would, 
in order to escape the Scylla of Versailles, have fallen victim to the Charybdis 
of Bolshevism. Bolshevism, however, would not have stopped with Ger- 
many, but would have overthrown the entire western world. ... The 
Führer has renewed the German nation’s faith in itself and thereby at the 
eleventh hour snatched it back from the abyss of Bolshevism.” (p. ii.) 

Yet the “courage of objectivity” in the large sense is not lacking in these 
pages, especially in documents and bibliography prior to the Nazi régime. 
As the second World War begins in continuation of the first, these documents 
underscore the fateful tragedy of the post-war years: the failure of the vic- 

- -torious peoples to help save the peace by timely concessions to democratic 
Germany. If the present Allies are victorious, the National Socialist régime 
will be destroyed; but who has given assurance that the peace forged from 
such a victory will be any better than that of Versailles? While Germany 
and Russia dismember Poland, the British press prints proposals to dis- 
member Germany. The materials reprinted in this collection are objective 
enough, after all discounts are made for ‘‘needs of the day,” reticences, and 
fanaticisms, to make the nature of the new peace a matter of profound con- 
cern to all men of good will. LLEWELLYN PFANKUCHEN 


Précis de drott maritime pour le lempa de guerre. By Raoul Genet. Paris: 
Tome I, E. Muller, 1937, pp. xx, 571; Tome IT, Marchal & Billard, 1938, 
pp. 723. Index. 

This valuable addition to the extensive literature on the subject of mari- 
time law in time of war, is written by an avowed positivist who is generally 
careful to distinguish between existing international law and academic 
opinion. He insists upon the necessity for unanimity as a basis for law 
(Vol. I, p. 52), but at times fails to reveal it in asserting the legal character of 
certain rules. On disputed points he sometimes declares his own opinion, but 
more frequently leaves the question open. He does not often attempt to 
stress the ‘“‘ weight of authority.” Although now and again he speaks of the 
Hague Conventions as positive international law, he admits on many points 
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. that the absence of general ratification deprives these conventional rules of 
binding force. He quotes at length from the resolutions of the Institut de 
drow international, and especially from the Oxford Manual of 1913, but he 
freely admits that these resolutions are of merely theoretical and doctrinal 
value. (Compare, for example, Secs. 283 and 291.) In Sec. 42 the author 
says that “‘Vabondance et la promptitude des adhésions suffisaient à faire 
entrer de plano les règles de 1856 [Declaration of Paris] dans le droit positif 
international de la guerre maritime,” but in Sec. 129 he shows that his mean- 
ing is that it merely binds the parties to the treaty in their reciprocal 
relations. He draws heavily on national instructions, especially the French 
instructions of March 8, 1934, the Italian Norme di Diritto Maritimo di 
Guerra of July, 1927, and the Italian neutrality law project of 1937, although 
the final text of the 1988 law appeared too late to be included. In Volume 
I, he was also able to make frequent references to the joint rules of Denmark, 
Iceland, Finland, Norway and Sweden of 1938, and he prints the text of these 
rules in an appendix. He cites numerous prize decisions in various countries, 
but attempts no exhaustive analysis of them. There is a general bibliog- 
raphy in the beginning of Volume I and ample citations run throughout the 
numerous footnotes, but an American reader naturally misses any reference to 
Hyde’s International Law, or to Garner, Prize Law During the World War, and 
finds the references to Moore far too few. One notes also the scarcity of 
references to the valuable volume by Verzijl, Le Droit des Prises de la Grande 
Guerre. The author does, however, use extensively articles in the American , 
Journal of International Law and Wheaton’s book. In Sec. 182 on piracy, 
there is no reference to the admirable study of the Research in International 
Law under the auspices of the Harvard Law School. (This Journnat, Vol. 
26 (1932), Supplement, p. 739 ff.) An American reader, accustomed to a 
different style of documentation, is bothered by finding such items as 
Ortolan cited instead of the report of the case for a decision of the United 
States Supreme Court (Vol. II, n. 479), and Calvo (Vol. II, p. 438) for a 
decision of the French Conseil des Prises. Especially in Volume II, prize 
ordinances and naval instructions are given more stress than prize cases. 

The author does not appear to be enthusiastic about the League of Nations 
and points out that neither the Covenant nor the Pact of Paris put an end to 
war or neutrality. As is natural and by no means improper, the author 
reveals a staunch French patriotism; there is also a strong appreciation of the 
Italian viewpoint, but his strictures on German and English conduct ocea- 
sionally go a little too far. (Cf., e.g., Sec. 204, p. 291.) It is interesting to 
find the author speaking of war as a “‘sport sanglant”’ which at times develops 
“délégance, de loyauté, de générosité”. (Sec. 141.) 

It is not possible to mention here the author’s views on all topics, but 
certain discussions may be noted as being particularly interesting or compre- 
hensive: the historical sketch of the landmarks of the subject in Chapter IT, 
which, however, does not do justice to the development of the law of neutral 
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duties prior to the Alabama dispute; the discussion of aircraft in Secs. 101-105 
and 276, and of auxiliaries, converted ships and armed merchantmen, Secs. 
69 ff., 110, 137, although on the last topic the reviewer did not find the treat- 
ment wholly satisfactory; the nationality of ships, Sec. 239 ff., with its 
analysis of the Anglo-American and Continental schools of thought; the 
status of state-owned ships engaged in commerce, ete., Sec. 270 ff.; the ample 
description of the formalities of the right of visit and search, Sec. 294 ff. 
In reference to the last topic, the reviewer believes that the discussion of 
diversion of merchantmen fails to come to grips with the real issue, although 
in the materials quoted one finds evidence that this practice is admissible 
(if at all) only after visit and cause for suspicion found. The description of 
prize courts and their procedure is also good (Sec. 323 ff.), but the author 
relies heavily on his fundamental proposition that every capture is presumed 
to be legitimate until the contrary is proved. In writing on embargoes and 
angary, the author, in Sec. 187, states that the United States would not allow 
the German ships to leave its ports when it became a belligerent in 1917; in 
Sec. 298, dealing with “days of grace,” he properly points out that the Ger- 
man ships could not have taken advantage of permission to depart. M. 
Genet also overdoes (in Sec. 342) the distinction between the theories of the 
English and German prize courts relative to the application of international 
law, although half humorously, in note 948, he points.to the basic similarity. 
War zones are disapproved (Secs. 27, 30 and 462); the effects of blockade and 
_ the various theories on penalties for breach of blockade are well stated (Secs. 
513, 565). He makes inadequate use of M. Giraud’s excellent study, pre- 
pared for the League Assembly, on Pacific Blockades. The final chapter on 
contraband is inconclusive, as perhaps any statement on this subject must be, 
but it closes with an interesting reference to the World War rationing system. 

Naturally readers will differ with M. Genet on various points, but all will 
find his treatment useful. As a matter of arrangement and mechanical de- 
tail, one may note that Volume I contains a preliminary part and a part on 
the Statut de la Belligérance; Volume II contains a part on Statut de la Neutra- 
lité and documents. The sections are numbered consecutively through the 
two volumes. There is no uniformity in citing titles of books and articles in 
languages other than French; they sometimes appear in their original lan- 
guage and sometimes in French translation. ‘The latter practice does not 
aid the student seeking the foreign book or article. The style is lively, with 
generous use of exclamation marks. The titles of the Titres are not always 
a good index to their contents, e.g., Titre I, Les Belligérants chez les Neutres 
and T'ttre II, Les Neutres chez les Belligérants; the latter includes visit, search 
and capture, blockade and contraband. American readers will not be able to 
refrain from a smile in reading in Volume II at pp. 63-64, the references to 
“Sénateur Pittmann B. Potter, président a la Commission sénatoriale des 
Affaires étrangères”. 

There are five pages of index in Volume Ir. This volume also contains 200 
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pages of annexes where one finds the texts of the Armed Neutrality of 1800, 
the Declaration of Paris of 1856, the Italian War Law of 1927, the United 
States Neutrality Act of 1937, the 1907 Hague Conventions with tables of 
reservations, and other documents. Parter C. JESSUP 


The American Defense of Neutral Rights, 1914-1917. By Alice M. Morrissey. 
Cambridge: Harvard University Press, 1939. pp. xi, 230. Index. 
$2.50. 


The whole world, to say nothing of the American public, seems to hang on 
the determination of what kind of a neutrality this country should apply. 
Consequently neutrality in general, and the experience of the United States 
in particular, has been the object of several recent and important studies. 
The present volume is valuable as a scholarly and succinct outline of what we 
did and did not do during the recent conflict. 

Dr. Morrissey observes: 


The administration fostered trade with the Allies instead of facing the 
difficult task of keeping open the channels of trade with Germany. 
When it later attempted to uphold rights infringed by the Allies, it 
found that American prosperity was threatened and that American 
shippers objected to action or even to strong language just as the mer- 
chants of New England had between 1807 and 1812. When, however, it 
insisted on the rights of visit and search violated by the Germans, it 
found no economic obstacle to the indulgence of its irritation and ‘its 
humanitarian zeal. With American prosperity linked to the Allies and - 
the sympathies of the administration inclined toward them, ruthless 

- submarine warfare naturally impelled the United States to abandon 
neutrality (p. V). . 

Though trade put ‘into its hands the weapon of embargo with which 
to bring the Entente to terms, it endured Allied encroachments upon 
its commerce. This course was as satisfactory to American business 
men as Jefferson’s embargo was hateful. In the face of this general 
amiability, the United States conducted juridical battles with the 
Allies to maintain neutral precedents against future need, but displayed 
eee a postpone the settlement of disputes until ‘the end of the 
war 


As Dr. Morrissey truly says: 


The United States went to war with Germany because it passed a 
moral judgment on her behavior, because it insisted upon a broad in- 
terpretation of neutral rights, and because after developing a huge 
economic interest in one side it lacked an economic deterrent to going 
to war with the other. 


Coming down to the present, the author gives us a true picture of the de- 
termination of Americans ‘‘obsessed with the desire to keep out of war and 
plagued by distrust of their own ability to avoid embroilment.” “Hence,” 
she writes, “the foreign policy of the United States has become a tug-of-war 
between those who wish to build a Chinese wall and hide behind it and those 
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who think the way to keep the peace is to remove the causes of war, if need 
be, by coöperation with other nations” (p. LX). 

This summary is certainly brilliant and masterful and the author gives 
evidence of a desire to treat the whole question without bias. Nevertheless, 
it would seem that sufficient account is not always taken of the extra- 
economic causes which influenced our attitude. .No doubt in the latter 
stages of the war our loans and industrial organization as a base of supplies 
would have made it difficult for the administration to have reversed its policy 
of benevolent neutrality towards the Allies. But it must be remembered 
that our benevolent neutrality was mainly due to American condemnation of 
Germany’s disregard of her treaty obligation to respect Belgium’s neutrali- 
zation, and other ruthless acts in violation of neutral rights, such as the sink- 
ing of the Lustania. It was, therefore, primarily and fundamentally, the 
moral sentiment of the American people that influenced our entry into the 
war and not, as some writers would have us think, because of our extensive 
loans and other ties with the Allies. Perhaps the lesson for the reader is 
that the attitude of the American people may again be determined by their 
moral judgment which is now in the course of formation. 

This is one of those rare volumes which treats of an involved, complex 
and somewhat technical question in a manner appropriate to enlighten the 
general public as well as the expert in the field. ELLERY C. STOWELL 


_ Propaganda for War: The Campatgn against American Neutrality, 1914-1917. 
By H. C. Peterson. Norman: University of Oklahoma Press, 1939. 
pp. xii, 357. Bibliography and index. $3. 

This book was written with a purpose which the author clearly sets forth 
in his preface. Believing that “emotion instead of reason continually gov- 
erns our thinking in relation to foreign affairs,” and that “concepts which 
grew out of the wartime propaganda are still being accepted even though 
they are fundamentally inaccurate,” the author says: “In the light of these 
circumstances it seems more than desirable that Americans candidly recon- 
sider the origins of their thinking about the recent World War and that in the 
light of this re-valuation they develop a cooler approach to disturbing events 
and individuals in other parts of the world.” 

The book shows a wide acquaintance with the literature of the subject, 
and a careful study of it, and in addition makes use of unpublished docu- 
ments not hitherto available, among them the American Press Résumé, 
prepared each week during the war for the confidential use of members of 
the British Cabinet, and other.confidential papers of the British Propaganda 
Bureau which was organized by the Cabinet as early as September, 1914, 
with headquarters at Wellington House. This Bureau had several depart- 
ments: one for the ally, France; one for the Scandinavian countries, and one 
under the supervision of Sir Gilbert Parker for propaganda in the United 
States. The American mailing list, compiled primarily from Who’s Who in 
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America and afterward widely extended from other sources, included ulti- 
mately about 260,000 names. Books, pamphlets, speeches, interviews and 
private correspondence went out from the Bureau at great expense. Public 
libraries, colleges, universities, Y.M.C.A. reading rooms and clubs received 
books and pamphlets, which were much in demand. Many were ordered for 
the trade by American publishers. All this is described fully and interest- 
ingly by the author, who furnishes a great deal of interesting information 
about the methods of the Propaganda Bureau, which had no difficulty in 
securing freely contributions from British and American authors, most of 
them of high standing. 

While the author admits, of course, that American sympathies from the 
beginning of the war were with the Western Allies, and that this feeling was 
deepened by further consideration of the German invasion of Belgium, and 
later by the sinking of the Lusitania and the unrestricted submarine war- 
fare, yet throughout the book, and in summing up his conclusion, he assumes 
that the growth of American opinion favorable to the Allies was almost wholly 
the result of British propaganda—which is very much open to question. 

H. W. TEMPLE 


International Law and Diplomacy in the Spanish Civil Strife. By Norman J. 
Padelford. New York: Macmillan Co.,1939. pp. xxx,710. Index. $6. 


The Spanish “civil strife” raised more questions than it settled. Existing 


international legal principle and practice was, for the most part, formally . . 


adhered to. But behind the formalities there was a deadly struggle which 
was waged with flagrant disregard of the traditional rules of international 
law. The diplomacy of the Powers governed their observance of legal 
principles; where they proved inconvenient, new ones were invented or polite 
fictions were observed. Spain was again the proving ground on which the 
transitional, one might almost say the transitory, binding effect of interna- 
tional law was subjected to the strains of European power politics. 

Professor Padelford has differentiated the complex incidents of three years 
of civil strife in Spain as they evolved on the European chessboard in terms of 
existing international law. He analyzes such questions as the legal status of 
the contesting Powers, interference with foreign shipping, the international 
non-intervention system, the League of Nations and the civil strife, problems 
in diplomatic and consular relations, the United States and the civil strife, 
the termination of the strife. In his analysis, he has brought into nice 
perspective the diplomatic maneuvers of the opposing Powers whose ulti- 
mate objectives were affected by the outcome of the conflict in Spain. Ashe 
points out, the legal principles and instruments which they forged to regulate 
their relations to the parties were very largely determined by their stake in 
the outcome. 

The author thinks that “the developments and practices of law and 
diplomacy during the Spanish civil strife are of historic importance.” He 
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points particularly to the non-intervention agreements and the international 
machinery set up to enforce them, the definition of “arms, ammunition, and 
implements of war” similarly agreed to, the common (or nearly common) 
policy toward the granting of belligerent status. It is beyond the scope of 
his study to analyze these developments in terms of their practical effect on 
the outcome for the legitimate government. But the efficacy of interna- 
tional law as a generally recognized and observed rule of conduct among 
states must ultimately have some relation to such considerations. 

About 500 pages of documents—indeed a complete dossier of municipal 
and international instruments bearing on the Spanish civil strife—add greatly 
to the value of the volume. a 

This volume is a distinguished commentary on the legal and diplomatic 
aspects of a present-day controversy. Its rapid consummation is a tribute 
to the author’s industry and scholarship, and to the value of such an agency 
as the Bureau of International Résearch in aiding scholarship to make and 
present objective findings on contemporary issues. PHILLIPS BRADLEY 


Neo-Neutrality. By Georg Cohn. Translated from the Danish by Arthur 
S. Keller. New York: Columbia University Press, 1939. pp. x, 388. 
Index. $3.75. 


Here is one of the most penetrating critiques of the current confusions, 
theoretical and practical, about neutrality to appear in many a year. The 
author offers an analysis as objective as it is acute, of the legal inconsistencies 
and the pragmatic difficulties of the post-war formulas for modifying or 
abolishing the traditional rules of neutrality. At the same time he outlines 
the framework of principle and action within which neutrals may continue to 
avoid involvement in war without either losing their rights as neutrals or 
limiting their efforts to prevent the spread of war. 

The author begins by tracing the evolution of the traditional rules of neu- 
trality, and the various efforts, for instance, the Armed Neutrality, to insure 
their observance by belligerents. He outlines the efforts, within and without 
the orbit of the League of Nations, to eliminate, or at least restrict, legal war 
from the system of international law. He devotes 75 brilliant pages to the 
inherent logic of the various systems of classifying war—to distinguish be- 
tween legitimate and illegitimate use of armed force. His reasoning is as 
close as it is scarifying. And it is so because he is not afraid to apply a posi- 
tivist litmus paper to the appraisal of an issue—the elimination of war from 
the international order—not, willing to leave his legal arguments suspended 
in & vacuum from which psychological, economic, and social forces have been 
pumped out by “pure” reason. 

His own formula of ‘“‘neo-neutrality”’ rests on the principle and policy of 
the “disqualification ” of war, refusal on the part of the neutrals to recognize 
the legal validity of any armed conflict between states. Dr. Cohn rejects 
alike traditional neutrality and League sanctions. The question of aggres- 
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sion is subordinate to that of the use of armed force at all. To prevent such 
use—no matter for what “cause’’—neutrals are to combine their economic, 
and, at last resort, their military, power to suppress the conflict. No obliga- 
tion of impartiality—really an untenable passivity—is to bind them in their 
relations with the belligerents. In essence, Dr. Cohn would shift the initia- 
tive in making and enforcing policy from the war-making to the peace-pre- 
serving states. Ultimately, although he does not state it explicitly, such a 
concept involves the possibility, and the likelihood, of an Armed Neutrality 
to enforce neo-neutrality. 

Whether one agrees with the author’s formula, his presentation is chal- 
lenging, his ideas incisive, his arguments acute—constructively as well as 
destructively. The issues he discusses are immediately urgent for this 
country. His thinking should contribute to greater clarity of judgment in 
our relation to the present tragedy in Europe. The translator has done an 
excellent piece of work in making the argument attractive in style as well as 
clear in structure. Puruiirs BRADLEY 


World Court Reports: A Collection of Judgments, Orders and Opinions of the 
Permanent Court of International Justice. Edited by Manley O. Hudson. 
Washington: Carnegie Endowment for International Peace. Vol. I 
(1922-1926), 1934, pp. xxx, 777, $3.00; Vol. II (1927-1932), 1935, pp. 
xxii, 870, $3.00; Vol. III (1932-1935), 1938, pp. xvi, 549, $2.50. Indexes. 


A series of World Court reports in a convenient and practical form was. . 


inevitable and indispensable. The Carnegie Endowment has again rendered 
& real service to the science of international law by making such a series pos- 
sible and selecting Professor Hudson as editor. When he began his task, 
Professor Hudson was preéminently qualified for the work of editing this 
series not only by his legal ability but by his long-time interest in and ad- 
vocacy of the World Court and his intimate knowledge of every stage of its 
development. His annual articles in regard to the work of the court in this 
JOURNAL, his World Court Handbook, and his treatise upon the court were 
already indispensable tools of every student of international law. Since 
undertaking his editorial task Professor Hudson has become Judge Hudson 
through his election as one of the judges of the Permanent Court of Inter- 
national Justice, whose decisions he is editing, and the latest volume of the 
series has been completed with the competent collaboration of Miss Ruth E. 
Bacon. 

The usefulness of the work is greatly increased by the inclusion of a judi- 
cious selection of the documents relating to the court, including the Covenant 
of the League of Nations, the Statute of the Permanent Court, the “optional 
clause,” and declarations under Article 36, Paragraph 2, of the Statute, the 
Rules of Court at various dates, the protocols of 1929 relating to the revision 
of the Statute and the accession of the United States, etc. In addition there 
are convenient alphabetical, chronological and serial tables of the cases re- 
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ported, lists of the parties to these cases, of the members of the League of 
Nations, of the members, sessions and publications of the court, of signatures 
and ratifications to the protocol of signature and the optional clause. Vol- 
ume I is supplied with a list of references to authors, to persons, and a subject 
index. Volume II contains in addition a list of cases cited. Volume IH 
contents itself with a list of references to persons and a subject index. All 
volumes are cross-referenced to the pagination of the official publications of 
the court. 

Each case reported is preceded by a usually brief but exceedingly useful 
editor’s note setting forth the history of the case so far as necessary and the 
result. This is followed by an always adequate and often voluminous bibli- 
ography. Then follow in regular order the official documents of the case 
which have been brought together from the various official court publica- 
tions, thus rendering unnecessary reference to these complicated series 
except for recent cases not yet reached in World Court Reports. Included 
among the documents are the compromis, or application initiating the case, 
all court orders, and the opinion and judgment of the court and all dissenting 
opinions— in fact, all official documents necessary under ordinary conditions 
for an adequate understanding of the case. Cases and counter-cases of 
parties and arguments of counsel are naturally omitted. Considerations of 
cost and space forbid printing them in full, and the Continental habit 
adopted by the court of reciting the “conclusions” of the respective parties 
. .takes the place of the summary of the argument of counsel frequently found 
in Anglo-Saxon reports. All the foregoing documents are garnished with 
liberal footnotes giving precise and time-saving references. In short, 
Professor Hudson has produced and is producing a series of reports of the 
decisions of the Permanent Court of International Justice which are thor- 
oughly adequate for the uses both of the scholar and of the practitioner. 

Wium C. Dannis 


Toward an Understanding of the U.S.S.R. By Michael T. Florinsky. New 

York: The Macmillan Co., 1939. pp. vili, 245. Index. $2.50. 

If one were asked to give the grand total of the world’s reaction toward 
the now 22-years-old enigma of the U.S.S.R., two brief words would furnish 
the answer: surmise and surprise. This applies both to the Bolshevist 
planning and actual achievements in domestic affairs, and to the Soviet 
ultimate aims and their diplomatic methodology in the field of international 
life. The recent Nazi-Soviet Non-Aggression Pact which replaced the 
hopes of the so-called “Peace Bloc” with the unprecedented bewilderment 
and war, brought to forte fortissimo this rhythmic succession of illusions and 
disillusions in one’s endeavor to understand the saga of post-war Russia. 

Amidst the turbulent events of today, the title of Dr. Florinsky’s book 
may well inspire expectations of reading a spectacular exposé of the Soviet 
diplomatic scheming. This was not, however, the purpose set forth by the 
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author. Indeed, the task undertaken by him was of much more funda- 
mental nature, for Dr. Florinsky leads his reader toward an understanding 
of the U.S.S.R. by means of a competent, timely, and well-written study in 
Soviet government, politics and economic planning. In its seven chapters 
dealing respectively with Russia before the Bolshevik Revolution, The 
War and the Provisional Government, The Nature of the Soviet State, 
The Constitutional and Administrative Structure, Economic Planning, The 
State in Business, and The Threshold of Integral Communism, both the 
students of Soviet affairs and the laymen at large are presented with a com- 
prehensive background necessary for better understanding. Aside from giv- 
ing an illuminating picture of the factors which dictatorially shape the be- 
havior of the Kremlin, the author has furnished also a further proof that 
mere knowledge of current events is not sufficient and that such knowledge 
must be accompanied by a clear vision of the historical causes, on the one 
hand, and of the ultimate ends, on the other. 

While references to the official documents are not many, and while some of 
the readers would probably like to find a more extended bibliography on the 
subject, the sincerity of the style and the logic of the sequence make them 
share with the author his justified criticism of the unsuccessful attempts at 
betterment in pre-revolutionary Russia, his convincing condemnation of the 
Marxian fallacies, and his understandable regret that the principles of 
democratic freedom found no place in the Imperial Russia of the Romanovs 
and are utterly extinct in the proletarian Empire of Stalin. 

T. A. TaRacouzio 


The Far Eastern Policy of the United States. By A. Whitney Griswold. 
New York: Harcourt, Brace & Co., 1938. pp.x,530. Appendix, bibliogra- 
phy and index. 3 maps. $3.75. 

The volume is an interesting, critical survey of American relations with the 
Far East during the forty years from 1898 to 1988. The year 1898 is chosen 
as the beginning of the period because in that year the United States was at 
war with Spain and seized the Philippine Islands, a Spanish possession, lying 
near the coast of China. This conquest by American arms made the United 
States an Asiatic Power and opened a new era in our relations with eastern 
Asia. Up to 1898 the aim of American policy in that region of the world was 
“commercial not political” (p. 8). The possession of the Philippines by the 
United States led certain American statesmen to dream imperialistic dreams. 
The leaders were Theodore Roosevelt, then Assistant Secretary of the Navy, 
and Henry Cabot Lodge, Senator from Massachusetts (p. 10). President 
McKinley for a time hesitated to approve the annexation of the islands, but 
eventually came to believe that Divine Providence had placed them in our 
possession (p. 17). 

In 1894, after forty years of careful preparation, Japan had made war 
upon China and defeated her. Russia, Germany and France intervened to 
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compel Japan to retrocede South Manchuria to China. As compensation 
for their endeavors in China’s behalf they each obtained a lease of a port 
from China. Great Britain thereupon also demanded a port and an en- 
largement of Hongkong’s territory. China’s weakness having been dis- 
closed, various European Powers and Japan in 1898 marked out for them- 
selves spheres of influence in China: This induced Secretary Hay to issue 
his notes on the “Open Door” in 1899, addressed to the Powers concerned, 
asking from them assurances that within their leased territories and spheres 
of influence they would preserve equality of commercial opportunity for the 
trade of all nations. 

Mr. Griswold devotes much space to a discussion of the authorship of the 
notes. It is pleasant to find that one’s former chief, Hon. W. W. Rockhill, 
is given due credit for his suggestions to Secretary Hay, suggestions prompted 
by the letters of Mr. Hippisley, of the Chinese Customs Service, to Rock- 
hill. The Memoranda are printed in the Appendix. Rockhill thought the 
notes had done much to prevent the break-up of China; the author holds 
that his confidence in their effectiveness was unfounded (p. 77). 

As further evidence of the British origin of the policy of the Open Door in 
China the author cites a letter from J. Chamberlain to Balfour and a con- 
fidential note from Sir Julian Pauncefote to Secretary Sherman, both written 
early in 1898 (pp. 43-46). We cannot, however, condemn a policy simply 
because it was first suggested by British statesmen. ‘The policy is to be 
_ judged, of course, by the measure of its effectiveness. Surely it is worth 
something to hive kept open to the trade of all nations for so many decades, 
as it did, such a vast region of eastern Asia. 

Secretary Knox’s scheme for the neutralization of railways in Manchuria 
receives unfavorable comment (p. 153 ff.). In extenuation of his failure, two 
things ought to be said: (1) Sir Edward Grey, in his reply to the Secretary, 
stated (p. 154) that the principle involved in the proposal commended itself 
to the British Government so far as the Open Door policy and equal com- 
mercial opportunity were concerned and would in their opinion be well 
adapted to securing to China full control in Manchuria. (2) Before the 
return to Japan of Baron Komura, who represented Japan at the Portsmouth 
Peace Conference, Harriman, then in Japan, had initialed an agreement 
with Katsura by which financial assistance was to be furnished by Ameri- 
cans in return for an interest in the operation of the South Manchuria 
Railway and the mines connected with it. The Russians, too, somewhat 
pessimistic over the result of the Russo-Japanese War, were reported to be 
considering the sale of the Chinese Eastern Railway.! These two projects 
were largely responsible for the Knox neutralization plan. 

The author’s account of the Twenty-One Demands apparently seeks’ to 
minimize their outrageous character. It would be difficult to discover in 


1 Adachi Kinnosuke, Manchuria, pp. 80-81, and Griswold, p. 188, footnote. 
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modern history another case in which one nation, at peace with its neighbor, 
has made demands of that neighbor affecting its sovereignty and territorial 
integrity without offering some suitable guid pro quo. The author (p. 188) 
contrasts the investments made by Western bankers in China proper with 
the inferior position of Japan there, saying: “In China proper lay the raw 
materials and natural resources, which, for Europe were profitable specula- 
tions, but for Japan were the lifeblood of existence.” But China, herself, 
had asked for loans from the Four Power Consortium; loans with which to 
build railways and a loan to carry out needed reorganization of the govern- 
ment. Japan made demands without offering anything in return. A high- 
wayman might also plead that his continued existence depended upon the 
money in his victim’s purse. 

It ought to be said furthermore that Japan was under obligation in the 
terms of the Root-Takahira Agreement to inform the American Govern- 
ment of any event threatening the status quo. The demands were such as to 
threaten the status quo, and were presented to China on January 18, 1915. 
Not until February 8 and after the demands had become the subject of com- 
ment over the world did the Ambassador of Japan attempt to communicate 
to the Secretary of State the character of the demands. Then he presented 
but eleven out of the 21 and so altered them as to deprive them of the most 
offensive features. Prior to this the Japanese Foreign Office issued a state- 
ment saying that the demands involved no violation of the territorial in- 
tegrity of China, a statement which anyone can see to be untrue by reading _ 
the text of the demands. 

Due attention is given to the thorny question of Oriental immigration, the 
proposed racial equality amendment to the League Covenant, to the Wash- 
ington Conference and its Nine Power Treaty, the agreement as to Yap, the 
Kellogg Pact, and the more recent events growing out of Japan’s invasion of 
Manchuria. 

As to the secret treaties of 1917, mentioned on page 205, the author makes 
this pertinent observation: “The Allies had secretly sold out Shantung to 
Japan” (p. 206). But one must demur to the possible implications of the 
next sentence: ‘They had left the United States stranded in its own idealism, 
which they themselves had so sedulously cultivated with propaganda” 
(p. 207). It is easy to ridicule idealism, but one still hopes that America will 
not abandon her idealism. It is not a will-o’-the-wisp. The idealist in all 
ages has been the pioneer of human progress. ‘There are too many states- 
men, who, priding themselves on their realism, are ever ready to accept a 
fait accompli as sufficient justification for the, methode employed in the ac- 
complishment. They hold to the Nietzschean theory that the state is non- 
moral. It is a vicious theory that leads to a cynical indifference to broken 
pledges, a doctrine that poisons human relationships and fills the world with 
suspicion, strife and misery.- E. T. W. 
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The Way Forward. By Francis Bowes Sayre. New York: The Macmillan 

Co., 1939. p. xvi, 230. $2.75. 

Mr. Sayre, who, while Assistant Secretary of State, held the chairmanship 
of the Executive Committee on Commercial Policy, has set forth in this vol- 
ume a description of the United States trade agreements program. The 
book contains an authentic account of our machinery for tariff bargaining 
drawn from the author’s intimate knowlédge of the law and its application. 
Mr. Sayre analyzes the Trade Agreements Act, discusses its constitution- 
ality, gives an account of the machinery for making trade agreements, and 
describes the various parts of the typical agreement. The desirability of 
foreign trade is amply proved. Throughout the book he sets forth his under- 
lying theories of commerce which build themselves into a strong case for the 
trade agreements program. 

The author in stating his faith in the trade agreements policy has gone 
further than is necessary to support the program. We may well admit the 
statesmanship of the plan from the standpoint of the United States. But 
that it is a principle of “economic liberalization and deliverance” for the 
whole world will appear doubtful to such other nations as are not willing to 
be drawn economically under the influence of the greatest industrial and | 
financial Power. Since the United States is in an easy position with regard 
‘to foreign exchange, this country apparently need have no fears, so far as the 
dollar is concerned, of an approach toward laissez faire. Other countries 
, .who feel the need of protection for their exchange, particularly nations out- 
side Latin America and the democratic bloc, are naturally apt to place greater 
emphasis upon defensive measures and commercial planning. This minor 
comment is not intended to obscure the merits of the book as a clear-cut 
description of one of the outstanding developments of recent times in the 
field of trade policy. The volume should be of much value to students of 
economics and diplomacy. International and constitutional lawyers will 
find the chapters on the constitutionality of the Act and the most-favored- 
nation policy to be of interest. BenJaMIn H. WiiviaMs 


Treaty Relations of the British Commonwealth of Nations. By Robert B. 
Stewart. New York: The Macmillan Co., 1939. pp. xxiv, 508. Index. 
$5. 

This is an important book, quite as useful to British teachers and students 
as to those Foreign Offices which, according to Professor Eliott’s foreword, 
have been puzzled by the intricate pattern of British treaty-making proce- 
dure. The author, not merely by reading endless texts and text-books, but 
by personal inspection and enquiry, has mastered all of the ritualistic detail 
governing the use of the seals and sign manual, and has been able to expound 
with rare clarity the significance of this ritual in the law and politics of the 
“imperial constitution.” I have followed him critically through the laby- 
rinthine reasoning of the Privy Council in the Radio and Labor Conventions 
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cases and, to my mingled disappointment and pleasure, not detected him in 
aslip. Iam grateful to him for his lucid analysis of the effect of the naval 
agreements with Germany in 1935 and the United States in 1936, and the 
coup de gråce he thereby delivers to the doctrine that there still remain mat- 
ters in which the United Kingdom may by treaty bind a Dominion without 
itsconsent. Ithank him for his story, no less entertaining than documented, 
of the ruses by which certain Dominions have avoided any appearance of 
dependence in the negotiation, conclusion, or ratification of treaties. 

To the conclusions regarding the status of the Dominions as to peace and 
war, I suggest one minute correction. It is stated on page 383 that: ‘‘The 
prerogative may be altered by legislation of the Imperial Parliament—and, 
since the Statute of Westminster, 1931, by Dominion parliaments.” I 
think it is clear that Dominion parliaments could alter or, better perhaps, 
limit the prerogative even before the Statute of Westminster, so far at least 
as the limitation did not purport to operate extraterritorially. 

Mr. Stewart had finished his work before the passing, on May 2, 1939, of 
the Canadian Seals Act. This statute enables the Government of Canada 
to make orders and regulations, subject to the King’s approval (which would 
be forthcoming as a matter of course), concerning the type of documents 
which are to be passed under the seals, and the procedure governing the use 
of the seals. It would appear that instructions under this Act might enable 
the Governor General to ratify a heads-of-state treaty, or even to issue a 


declaration of war or neutrality. If so, two favorite topics of legal casu- |. 


istry have been relegated to the limbo of forgotton toys. 
P. E. CORBETT 


A Journal of Reparations. By Charles G. Dawes. New York and London: 
The Macmillan Co., 1939. pp. xxxvi, 527. Index. $5. 


The so-called Dawes Plan for German reparation payments was an out- 
standing success. For four years reparation had been the football of Euro- 
pean politics. It had led to the military occupation by France and Belgium 
of the industrial area, of the Ruhr and in turn had strained relations between 
England and France. The Dawes Plan for the first time placed reparation 
payments upon a sound economic basis and for five years the plan functioned 
successfully. It was then replaced by a new plan which abolished the flexi- 
ble features of the Dawes Plan and promptly collapsed. The Dawes Plan, 
intrinsically and in contrast with what preceded and what succeeded, stands, 
therefore, as a remarkable achievement. As such it deserves to be fully 
recorded. . 

Mr. Dawes was Chairman of the so-called Committee of Experts which 
was charged with formulating the plan. Anticipating that his mission might 
have historical importance, he kept a journal wherein he noted his doings 
and his reflections. These he now publishes. They sre interesting in re- 
calling the atmosphere of post-war diplomacy. But they throw little light 


808 THH AMERICAN JOURNAL OF INTERNATIONAL LAW 


upon those aspects of the Committee’s work which might best repay study. 
Mr. Dawes’ task as Chairman was not so much to contribute to the sub- 
stance of the plan as to drive the Committee to a prompt and unanimous 
conclusion. He took no active part in the formulation of the plan or in the 
deliberations which led thereto. In consequence the journal reveals little of ` 
historical significance. Much of it, as Mr. Dawes’ preface suggests, will be 
of primary interest to his family and close friends. Over half of the volume 
is devoted to appendices which embody the report of the Committee and the 
full text of the plan, both of which have, of course, long been matters of 
public record. 

Lord Stamp and Ex-Chancellor Bruening have written short but interest- 
ing forewords. That of Dr. Bruening is particularly significant. He shows 
how the reparation plan of 1929, which succeeded the Dawes Plan and 
omitted its safeguards, produced within Germany an economic crisis which 
greatly strengthened the Nazi party and quickly brought it into power. 

JOHN FosTER DULLES 


Die Hegemonie. Ein Buch von führenden Staaten. By Heinrich Triepel. 
Stuttgart and Berlin: W. Kohlhammer, 1938. pp. xvi, 584. Index. 
Rm. 15. . 
This remarkable book on hegemony or, as its subtitle indicates, on leading 

states, appeared at a moment when an impending clash among rival claims 

_ for leadership renders information on this subject from such authoritative 

quarters particularly welcome. Although a well-known historical fact from 

ancient to modern times, the present volume for the first time reveals 
hegemony as-a universal phenomenon worthy of comprehensive treatment 
under sociological, legal and historical aspects. 

The author starts from the proposition that leadership by states is basic- 
ally akin to leadership among individuals and groups. Thus, a broad and 
detailed analysis of “the leader” and “the leading group” (nationalities, 
estates, economic associations, churches) furnishes the elements for an 
examination of their counterpart in interstate and international relations. 
Genuine leadership is less, than domination, but more than mere influence; 
it is power exercised over the will of another, but controlled by self-restraint 
of the leader who must enjoy the voluntary allegiance of his followers. 
Hegemonial power of states shows similar characteristics; its etiology, its 
kinds, technique and relationship to the law are carefully analyzed. New 
hight is shed in this connection on the balance of power and the principle of 
equality of states as potential legal barriers to the establishment of hegem- 
ony. Verification of the theory is sought through a comprehensive survey 
of historical instances of hegemonial relations. This part of the book, al- 
most its half, may properly be called a world history under the aspect of 
hegemony. Of particular interest are the CARRIE on Hellas and on hegem- 
onies in federal systems of modern. times. 
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In his introduction the author expresses sympathy with the librarian who 
may doubt as to whether to classify the book under history, sociology, or 
law. In fact, the volume combines in a unique manner sociological and 
historical approach with analytical jurisprudence. This method leads 
everywhere to new vistas into hitherto uncharted territory. The wealth 
of learning and original thought which the book contains might puzzle the 
reader were it not for its concise and masterly presentation which leaves him 
immensely enriched and profoundly grateful to the eminent author who, with 
this latest contribution, has set a fitting keystone into his life-long work on 
the state and its position in law and history. JOACHIM VON ELBE 


Cases on Private International Law. By J. H. C. Morris. Oxford: The 

Clarendon Press, 1939. pp. xxiv, 405. $9. 

This book is intended to serve as a companion volume to Dr. Cheshire’s 
treatise. Some sixty British cases, one from every important branch of the 
subject, are thus presented, together with certain British statutes which bear 
upon a choice of law. Cases on public policy and on renvot have been pur- 
posely omitted, the former because space would have forbidden the inclusion 
of a sufficient number of cases to give anything but a misleading impression 
-of the subject, the latter because the compiler believes the few modern 
cases are unreliable authorities. One might be inclined to agree with his 
judgment as to renvot, but surely the student should be given an opportunity 


of learning at first hand the nature of the public policy doctrine, even if no _. 


satisfactory rule could emerge from the study. 

Instead of giving the headnotes as officially published, the compiler has ap- 
pended abbreviated statements of his own, intended not primarily as exact 
statements of the present law, but as a general introductory indication of the 
doctrine covered by the case. The wisdom of thus presenting to the student 
at the outset what many teachers would prefer to have developed naturally 
from a classroom discussion of the case, may be subject to a reasonable 
difference of opinion among educators in the law. Certainly it will add to 
the value of the book to the non-British reader, who will also welcome the 
supplementary notes of the compiler appended to many of the cases. In 
these the compiler does not hesitate to express his own views and to criticize 
the careless legislative drafting of some of the British statutes, especially 
Lord Kingsdown’s Act which “has introduced indescribable confusion into 
the private international law of wills.” (p.307n.) The confusion existing 
also in other branches of this field of British law would indicate the imperative 
need for a restatement such as has been accomplished in the United States. 

ARTHUR K. KUEN 


Grotius Annuaire international pour V Année 1938. The Hague: Martinus 
Nijhoff, 1939. pp. 360. Gld. 12. 
This very useful annual on the rôle of The Netherlands in world affairs 
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completes 25 years of publication with this volume. Like its predecessors, . 
this volume contains a number of special as well as periodic articles. The 
subjects of this year’s special articles are: The Netherlands and Non-Inter- 
vention (documents annexed), The Spanish Refugees and The Netherlands, 
The Participation of The Netherlands Government in the International 
Regulation of a number of Important Raw Materials, and The Peace Move- 
ment in The Netherlands. Though rather general, these are excellent 
articles. 

Of very great usefulness are the serial articles. These cover nearly every 
conceivable relationship of The Netherlands to world politics and organi- 
gation. Review of International Facts of a Juridical Nature, The Nether- 
lands as a Member of the League of Nations, and The Netherlands and the 
International Labor Organization, are some of the more useful of these serial 
articles. The volume also contains a bibliography of books, brochures and 
articles published in The Netherlands during 1937 on international law and 
polities and of articles on the same subject by Netherlanders which appeared 
in foreign periodicals. 

Some of the periodical articles have a wider interest than the scope of the 
annual would indicate. Of this nature are the articles on The Permanent 
Court of International Justice and The Permanent Court of Arbitration. 
The present volume contains the text of the judgment of the Permanent 
Court of Arbitration in the Nordstjernan case between Sweden and the United 
_ States. All of the judgments of the Permanent Court of Arbitration have 
appeared in the Grottus Annuaire, and the present volume contains an index 
of the judgments as published in the Annuaire. 

The committee which supervises the publication of this annual is to be 
commended for doing well a very useful task. It would be a great boon to 
students of international law and politics if similar annuals were published 
for other countries. A. VANDENBOSCH 


Clippers and Consuls. By Eldon Griffin. Ann Arbor: Edwards Brothers, 
1938. pp. xxii, 5383. Appendices. Bibliography. Index. Tlustrated. 
$10. 

This exhaustive study of American consular and commercial relations with 
Eastern Asia during the period 1845-1860 should be of inestimable value to 
the specialist in our relations with the Far East. It is also a mine of infor- 
mation pertaining to our consuls and their problems in that critical formative 
period. The author has left no available source material untouched in his 
effort to present a fair and comprehensive study of his subject. The con- 
sular letters of the entire period from the offices in China, Japan, the Amoor 
River, Macao, and for certain years Hongkong have been read, and the vast 
amount of information which they contain sifted and summarized. Diplo- 
matic and naval correspondence, customs house records, and Congressional 
documents have been thoroughly. searched for relevant material. 
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Perhaps the most valuable contribution of the work is the complete picture 
presented of American consular representation in eastern Asia at a time when 
the Far East was practically an unknown world to the United States Govern- 
ment at Washington. The problems faced by our consular officers were 
extremely varied and difficult and very rarely did the government appreciate 
adequately their unselfish services. They worked with little or no clerical 
assistance, with wholly inadequate interpreter facilities, and they faced 
constant conflicts of jurisdiction which the government could or would not 
straighten out. Ata time when the judicial functions of consuls in the Far 
East was a vital duty, practically no provision was made for prisons and asa 
result the British establishments or American men-of-war were utilized as a 
last resort by the harassed consul. Even such essential equipment as flags: 
and flagstafis were not provided, and the zealous consul who attempted to 
remedy the situation out of his own funds was taking a serious financial 
gamble. Nevertheless, the consul protected his nationals, increased his 
country’s commerce, enhanced the prestige of the United States, and laid the 
foundations for our present excellent career service. GRAHAM STUART 


Les Servitudes Internationales. By Claude Mercier. Lausanne: F. Roth et 
Cie., 1989. pp. 124. 

| Within the compass of little more than a hundred pages M. Mercier has 

contributed an excellent analysis of the legal doctrine of international servi- 


tudes, justifying it in pure theory, plus a far too hasty and cavalier rejection _ 


of its application in positive law and of its usefulnesstoday. The instability 
of any “permanent” rights in our present world is only too obvious, but 
acceptance of M. Mercier’s thesis that, “since security is a chimera, let us at 
least have flexibility, freedom of the will,’ might justify abolishing all 
international obligations. 

In the handling of international practice, the author is extraordinarily 
weak. For instance, he cites in his introduction some absurd examples, 
from which he concludes that ‘This simple enumeration shows that it is 
impossible to deduce from practical instances a doctrine or even a definition 
of international servitudes”—yet his cases are obviously cited from many 
different authors, and naturally reflect the diverse definitions of those who 
chose them. Furthermore, he is not always accurate in his presentation of 
international practice (t.e., the Savoy question), and his dogmatic conclusion 
that treaty law ‘‘is silent on the question of international servitudes” is at 
least debatable. Incidentally, it is but one indication of his bibliographical 
oversights that he has referred throughout to this reviewer’s lectures at the 
Hague Academy, rather than to the much more exhaustive treatment in 
International Servitudes in Law and Practice, to which he should have had 
Access. 

However, from the theoretical standpoint, M. Mercier has done much to 
clarify the doctrine, particularly in his excellent analysis of what constitutes 
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a “real right,” and of the reasons for its absolute character. He answers 
conclusively the arguments of those who have denied the applicability of 
real rights in international law, and concludes that international servitudes 
are, therefore, entirely “conceivable,” though he proceeds to deny that they 
have been actually created in international practice. To this reviewer the 
general conclusions in Part IT are not acceptable, nor does M. Mercier’s 
analysis of practice seem either adequate or valid, but his theoretical dis- 
cussion of real rights is a definite contribution to international jurisprudence, 
worthy of the careful consideration of all who are concerned with the develop- 
ment of international law. -o Heen Dwiertr Rep 


A Short History of International Affairs, 1920-1988. By G. M. Gathorne- 
Hardy. New York: Oxford University Press; London: Humphrey Mil- 
ford, 1988. pp. xii, 487. Index. $3.50. 


In an earlier issue of this JoURNAL,! this reviewer recommended the first 

edition of this work as ‘‘a valuable contribution to the general literature on 
- international affairs.” So much has happened in the intervening four years 
that a second edition seemed imperative, although one could wish that the 
author had waited another year to carry the story to the outbreak of the 
war towards which so much of this history points. At least, it would have 
the merit of giving a more adequate treatment to the Czechoslovak crisis 
which is dealt with in the final chapter termed “Postscript.” However, 
premature publication can scarcely be considered a valid criticism against an 
` historian so deserving of our praise in bringing up to date a volume as useful 
as this in putting contemporary events in better perspective. 

Parts I and II of the original volume remain substantially unchanged, but 
Part ILI, which forms about one-half the volume, has been entirely recast. 
An indication of its revision may be noted in the significant change of its 
title by which “Period of Collapse” replaces the former “Period of Crisis. ” 
It is the author’s contention that the Versailles settlement and “the mechan- 
ism which it devised for the elimination of war, must be acknowledged to lie in 
irretrievable ruin.” Yet one cannot help but feel that a more genuine ap- 
plication of the “welcome precedent for treaty revision by the general and 
deliberate consent of the parties” (p. 421) which, as the author points out, 
underlay the Montreux Conference, would have given a much different face 
to subsequent history. Similarly, might not Article 19 of the Covenant, if 
genuinely accepted, have forestalled unilateral denunciations by irresponsi- 
ble leaders? 

Although the author has managed to compress eighteen years of momen- 
tous history into less than five hundred pages, the treatment has few of the 
weaknesses which such & task makes almost inevitable. While, at times, it 
is necessarily general, it is none the less rich in facts without being dry factual 
oo for Mr. Gathorne-Hardy has a happy faculty of clear and compact 


1Vol. 29 eh p. 355. 
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presentation with abundant instances of value judgments against which are 
recorded the actual events. ‘Those who found the first edition such a handy 
companion will want to replace it with this revised edition. 

- LroneL H. Larne 


International Monetary Economics. By Michael A. Heilperin. New York, 
London, and Toronto: Longmans, Green & Co., 1939. pp. xiv, 281. 
Index. $4.20. 
The scope of this volume is defined by the author as “an investigation of 

the structure of international monetary relations, an inquiry into the nature 
of monetary internationalism and into the conditions which make its con- 
tinued existence possible, and an investigation of the consequences of its 
destruction and replacement by nationalistic monetary policies.” Since 
“the only successful experience of monetary internationalism (apart from 
monetary unions) has been under the gold standard,” he proceeds to ex- 
pound the nature and operation of this standard and to discuss the mech- 
anisms by which it facilitates the restoration of equilibrium in a disturbed 
balance of payments. He shows that maintenance of the gold standard 
depends upon the coérdination of national monetary policies and adherence 
to “the rules of the game.” But he gives no adequate explanation of the 
circumstances which have led repeatedly to the breaking of the rules and to 
the collapse of the international gold standard. Nor does he devote suf- 
ficient attention to the important question of whether, under a restored .. 
gold standard, conditions are likely to be more favorable to the strict ob- 
servance of the rules than they were in the past. 

The advantages of monetary internationalism, as Dr. Heilperin sees them, 
are durable stability of exchange rates and long-run equilibrium of inter- 
national payments. He can conceive of these advantages being realized in 
the absence of a gold (or other common monetary) standard, that is to say, 
when a system of free paper currencies exists, but only providing that similar 
mechanisms are allowed to operate as under the gold standard and that a 
long-run stability of the exchanges is maintained with fluctuations limited 
to mere oscillations around the long-run equilibrium position. As com- 
pared with such a system, though, the gold standard, he believes, is defi- 
nitely superior. It is easier to administer, less vulnerable, and it provides 
for relatively fixed instead of flexible exchanges. 

A system of free paper currencies with the exchanges left free to fluctuate 
the author regards as “monetary chaos.” Given, however, such a system, 
under economic and political conditions which would permit of the suc- 
cessful operation of the gold standard, monetary “chaos,” it may be safely 
asserted, would be improbable. Nor, as Professor Whittlesey (Interna- 
tional Monetary Issues, McGraw-Hill, 1937) has clearly shown, would the 
exchange fluctuations likely to be experienced be nearly so inimical to inter- 
national trade and investment as is commonly supposed. Like so many 
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ardent proponents of the gold standard, Dr. Heilperin tends to judge an 
independent paper currency fégime by its performance under conditions 
which render the operation of a gold standard impossible. 

But the choice does not lie solely between a policy of monetary interna- 
tionalism pursued with little or no regard to internal economic conditions and 
. one of absolute monetary autonomy. There are various possible com- 
promises admitting of the combination of a substantial measure of inter- 
national collaboration with some degree of autonomy in domestic credit 
policy, compromises which may take the form of either a modified and more 
flexible gold standard or a managed paper currency régime operated in 
conjunction with exchange stabilization funds. Dr. Heilperin does not 
explore very far such compromise solutions of the international monetary 
problem. He exaggerates the advantages of fixed exchanges and dismisses 
too lightly the case for a moderate degree of national credit autonomy with 
the exchange flexibility it would permit. 

The somewhat unrealistic laudation of monetary internationalism as the 
alternative to monetary nationalism and “monetary chaos” which is the 
book’s central theme, the student of monetary problems will find neither 
novel nor illuminating. To him the chief value of the book will lie in the 
fruitful ventures it makes into a number of by-paths. These yield some 
useful suggestions as to the classification of items in a balance of payments, 
a, stimulating commentary on the shortcomings of index numbers of prices, 
. a successful attack upon the validity of the purchasing power parity theory, 
and, above all, a clear demonstration that, in postulating the dependence of 
stability in the price level upon a definite rate of increase in gold stocks, 
Cassel and Rist based their theories upon crude and highly defective statis- 
tical methods and upon unsound theoretical assumptions. 

WaLram{m H. Vasy 


Essai sur la Fraude à la Loi en Droit Musulman. By Jean Baz. Paris: Re- 
cueil Sirey, 1938. pp. viii, 402. Fr. 40. 


_ This book is one of a rapidly growing series of studies by young jurists of 
the Near East who are approaching the historical problems of Moslem law 
under the influences of a French legal education. The author, nephew of 
a well-known jurist of the Lebanon, is a graduate of the French law school 
of Beyrouth. He speaks with the voice of the Orient, but in terms of the 
Code Napoléon. 

The title of the work will itself raise a query in the Anglo-Saxon mind. It 
is not a topic which is found in the English legal index. Even in France 
it has only recently been made the subject of legal synthesis, where atten- 
tion has been attracted to it particularly in the field of private international 
law. 

Broadly speaking the ‘‘notion’’——-which, so far, defies any precise defini- 
tion—concerns itself with the great variety of devices whereby individuals: 
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have sought by means otherwise perfectly legal to accomplish ends clearly 
contrary to the ends fixed by law. As such, the subject is closely related 
to the much more familiar topic of French law known as abus de droit-—the 
abusive resort to the exercise of a legal right with the sole purpose of in- 
juring another; but the two conceptions, while related, are legally distinct, 
as the author, heavily handicapped by absence of agreement among jurists 
as to the precise definition of either ‘‘notion’”’ takes considerable pains to 
point out. 

The volume represents a scholarly study of a principle which has played 
a large rôle in Mahomedan law. In fact, it might be said that the chief 
interest, and, indeed, charm of the book, lies in its historical aspect, opening 
as it does windows upon a thousand-year-old chapter of Koranic law and 
allowing the reader, through a wealth of practical illustrations and causes 
célébres to sense, along with the defects of an over-rigid system, much of the 
simplicity, the dignity and, to use the phrase of the distinguished French 
professor, Paul Roubier, who contributes the preface, the “art of iving”’ 
which belonged to those centuries of Arab life. They were centuries during 
which the. “doctors” of the. Koranic law, combining much wisdom and 
much humor, had developed casuistry into a healing art. 

The body of the volume is devoted to a careful examination of the notion 
of fraud against the law as it expressed itself in the case of each of several 
important institutions, notably in the matter of the shufah, or preémption 
(the right of an adjacent owner to purchase in the event of sale), an institu- _ 
tion unknown to Anglo-Saxon law but of great importance in the Mahomedan ` 
system; the wakf, or religious trust, an institution of far greater im- 
portance; and in that of marriage and divorce. This is followed by an 
examination of the principle from the point of view of international law, and 
finally by a classified summary of the law as far as the principle has found 
expression in the leading European systems. As it has not been accepted 
in the Anglo-Saxon system, the chapters bearing titles of Great Britain and 
the United States are the shortest in the volume. Stress is laid on the 
closely analogous results that have been reached in these countries through 
the application of the principle of bona fide domicile. 

The volume is well presented and well arranged, and if it lacks, as so 
often is the case in French legal studies, an index, the loss is largely com- 
pensated by the elaborate character of the topical subdivision. The very 
completeness of the latter suggests, however, a difficulty, inherent in all such 
studies, namely, a tendency to be over-logical, to give precision to defini- 
tions where such precision is not possible and when attempted will not 
always stand critical test. But the author has handled his subject well. 
The effort is original and the contribution to the science of comparative 
law is valuable. Jasper Y. BRINTON 


816. THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


BRIEFER NOTICES 


Analyse du Problème de la Neutraltté au Cours de l' Evolution du Droit des 
Gens. By W. P. J. A. Van Royen. (The Hague: Martinus Nijhoff, 1938. 
pp. vi, 122. Gld. 2.80.) After tracing the history of neutrality before 1920 
in international practice and philosophy, Dr. Van Royen condemns it as an 
unreal and inefficient concept, born of political expediencies and in conflict 
with the concepts of just war and international solidarity. The emergence 
of a collective system after 1920 did not mark the end of neutrality, because 
not all states participated in the new order, and those within it took varying 
attitudes toward sanctions. The economic interdependence of states and 
the tactics of modern war increasingly obscure the distinction between bel- 
ligerent and neutral, but nations, still influenced by the old concept of sover- 
eignty, are unwilling to place world organization above national interests 
and to recognize these economic and military forces when formulating their 
rules of conduct. Conceding the present disruption of the collective system 
and the continued demand for neutrality, the author concludes by suggesting 
a cure by means of international legislation. The rules of neutrality would 
be revised by a series of ad hoc conventions, designed to regulate the essential 
problems of the relations between belligerents and neutrals and at the same 
time to contribute to the evolution of a world organization. In elaborating 
this thesis, the author has used a simple incisive style which avoids excessive 
documentation. This often weakens the convincing force of his case for the 
-historian or the a There is an extensive bibliography. 

PHorBE MORRISON © 


The Nationality of Married Women. By Waldo Emerson Waltz. (Ur- 

_ bana: The University of Illinois Press, 1938. pp.151. Index. Paper, $1.50; 

cloth, $2.00.) Within a comparatively small compass the author of this 
book has presented, not only an accurate history of the laws of the United 
States governing the difficult subject of the nationality of married women, 
but an excellent résumé of the laws of the principal foreign states on the same 
subject. She shows how the divergences between the laws of the various 
states frequently have unfortunate results in cases of international mar- 
riages, where one of the spouses belongs to a state in the laws of which the 
principle of independent nationality has been adopted, while the other be- 
longs to a state the laws of which still retain the principle of “family unity.” 
In some cases dual nationality results, while in others the women become - 
stateless through marriage. It may be observed that the present situation 
-in Europe is likely to accentuate the desirability of adopting measures of. 
some kind to prevent such cases from arising. The author discusses the 
. efforts which have been made at international conferences, including the 
Codification Conference at The Hague in 1980, to reach agreements between 
the various states, looking to the harmonizing of their laws on this subject, 

and makes concrete suggestions which are well worth consideration. In this 
regard he says: 

In the face of the women’s desires concerning their nationality, any 
state can ill afford to refuse to bring its laws into conformity with these 
desires, in so far as a reconciliation between its peculiar interests and 
those of its women is possible. Each state, further, in framing its laws 
must keep in mind its international obligations to avoid as far as possible 
conflicts resulting in statelessness or double nationality for the indi- 
vidual married woman. Moreover, those reponsible for unilateral 
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municipal legislation may well remember the desirability of adopting 
provisions that would fit into the pattern of a possible future universal 
convention. (p. 130.) 


This excellent work includes an extensive and very useful bibliography. 
Ricsarp W. FLouRNOY 


Jahrbuch fir Auswärtige Politik, 1989. By Fritz Berber. (Berlin- 
Wilmersdorf: August Gross, 1939. pp. viii, 512. Rm. 7.50.) This is the 
fifth volume of the German series of year books on foreign affairs, and differs 
fundamentally from the preceding numbers in being more than a system- 
atically arranged collection of statistics and personnel directory of the 
department of foreign affairs. The first 175 pages are devoted to a brief his- 
torical account of German achievements in the memorable year of 1938: a 
general survey of the year by Professor Berber, followed by particular phases 
of events bearing upon Germany, by different authors, ranging from Oriental 
to Pan American politics, and, of course, including an account of the Rome- 
Berlin Axis, the union of Austria with the Reich and the Czech crisis; also 
separate chapters on the foreign policies of France and Great Britain. 
fair and valuable account of the German view of recent historical and 
political events. Karu F. GEISER 


Contréle Législatif de  Exirémisme Politique dans les Démocraties Euro- 
péennes. By Karl Loewenstein. (French translation by Albertine Jéze.) 
(Paris: Librairie Générale de Droit & de Jurisprudence, 1939. pp. 186.) 
Can democracy be saved by means of undemocratic practices? Fighting 
for life itself during the past few years, France, Great Britain, Belgium, 
Holland, Sweden, Denmark, Norway, Finland, Switzerland, Czechoslovakia |, 
(sic) and the Baltic States have all discarded a number of democratic prin- 
ciples to defend themselves against the ruthless and lawless tactics of their 
political enemies who have sought to undermine liberal government from 
both the right and the left. This richly documented monograph is an inter- 
esting and valuable study of the “spiritual Maginot line” that has been 
erected against the attacks of these subversive groups in the hope of averting 
political catastrophe. The author passes in review and analyzes the various 
measures adopted in the democracies against rebellion, treason, the formation 
of subversive groups, false news, the infiltration of foreign propaganda, etc., 
as well as the limitations imposed upon such fundamental rights as the free- 
dom of the press, the right to assemble, to wear uniforms and to bear arms. 
For the Western Hemisphere the lessons to be drawn from the study are 
significant. Chief among them is the inference that democracy, if it is to 
survive the onslaught of the “isms,” must militantly protect itself even if it 
is forced to become undemocratic in doing so. The author concludes sug- 
gestively that what we need most of all today “is a new edition of Mein 
Kampf by a democrat.” This timely work should be required reading for 
all students of modern government—-and certainly for all members of the 
Dies Committee! Francis O. Wiucox 


Australia’s Foreign Policy. Edited by W. G. K. Duncan. (Sydney: 
Angus & Robertson, 1938. pp.xii,218. Index. 68.) Thislittlevolumewill 
serve several purposes. It will furnish the inquirer with a careful yet brief 
statement of the political and economic factors which shape the attitude of 
Australia to the world. - It will exhibit the variety of thought devoted to 
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foreign policy in the Dominion, and at the same time reveal certain dominant 
currents. Most interesting of all, it will force the reader to revise finally 
any impression he may have had that the mental life of the island-continent 
is remote, limited or dependent. ‘or the papers gathered here show an easy 
familiarity with the complexities of world politics, a strikingly competent 
grasp of the general setting in which Australia’s problems must be studied, 
and complete independence in the scientific approach to their solution. 
Particularly significant is the study of the forces in which Japan seeks justifi- 
cation for her “new order” in the East. The writers rarely lose sight of the 
fact that theirs is essentially a Pacific country, and that for good or evil 
Japan is inevitably a potent feature of its environment. The hope that a 
wisé liberalism of attitude towards the economic aspirations of Japan may 
yet bring a peaceful solution of her conflicts with the Western Powers is a 
constant note. So too is the eagerness to detect any sign of willingness on 
the part of the United States to assume leadership in a system of collective 
security for the Pacific. The writers obviously feel that with Japan on the 
one side and the United States on the other, Australia stands between a 
threat and an enigma. P. E. CORBETT 


World Finance, 1988-1989. By Paul Einzig. (New York: Macmillan 
Co., 1939. pp. xvi, 307. Index. $3.00.) In this volume, in striking con- 
trast with previous yearbooks of international finance by the same author, 

olitical developments are viewed as the causes rather than the results of 
ancial developments. Students of international relations who are not 
experts in international finance will, accordingly, find this volume much 
more interesting than its predecessors. The chapters on the economic con- 
sequences of the Austrian anschluss (p. 73), the “battle. of nerves” with re- 
- -spect to Czechoslovakia (p. 157), and ‘‘national bolshevism in Germany ” 
(p. 273) are worthy of serious attention. Many of the author’s observations 
that would have been regarded a few months ago as intemperate are likely 
now to be received as shrewdly penetrating. The author envisages, in the 
absence of a world conflict, the continuance of depressed world economic 
conditions. If war comes, he observes, territories “not affected by the hos- 
tilities” Gf any there be) are likely to become prosperous, while fundamental 

international financial conditions become essentially unstable. i 

Epaak TURLINGTON 


The Development of Political Theory. By Otto von Gierke. Translated 
from the German by Bernard Freyd. (New York: W. W. Norton Co., 
1939. pp. 364. Index. $4.00.) The study of the political theories of 
Johannes Althusius and Otto von Gierke has in recent years developed side 
by side because of the provocative work here translated. Gierke’s study of 
Althusius has long needed translation, and few could deny that the work is 
now an essential volume in the library of any student of theory. Professor 
C. J. Friedrich of Harvard is particularly to be congratulated for helping 
bring about the publication ef this-work in the English language. Gierke’s 
work on Althusius is very properly given a broader title in the present transla- 
tion than it had in the original. The work covers the long development of 
essential political ideas in the West down to and past Althusius’ time. The 
_ work is significant whether Gierke’s views are accepted or whether the diver- 
gent views of Professor Friedrich are taken as valid. The student of inter- 
national law and relations will be impressed by the tremendous range of ideas 
the book contains. But he will also appreciate the direct connection between 
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international law and the principles of sovereignty and consent of the gov- 
erned that are probed by Gierke. This is particularly true because of the 
voluminous ay remarkable notes included in the translation. 

Francis G. WILSON 


Le Droit et l État dans la Doctrine Nationale-Socialiste. By Roger Bonnard. 
(2d ed., Paris: Librairie Générale de Droit et de Jurisprudence, 1939. pp. 
iv, 304. Index. Fr. 40.) Despite the voluminous literature which has 
sprung up in the Third Reich on problems of political and legal theory, we 
possess few thorough and objective studies of these subjects by competent 
foreign scholars. Of these, Professor Bonnard’s work is perhaps the most 
satisfactory. In clearly written and well-organized chapters, the author 
successively develops the conceptions of the “ Volksgemeinschajt,” “ Führung 
und Führer,” “Partei,” and “Staat.” All of the pertinent National Socialist 
sources have been consulted, but the scope of the study has been narrowed 
by confinement of the investigation to doctrinal writings, to the almost total 
exclusion of state papers, the party press, legislation and judicial decisions. 
According to the author’s statement of his purpose, the book ‘‘aims to make 
known exactly what the doctrine is, and especially how the theorists of 
National Socialism understand and interpret that doctrine. It... takes 
no account of certain interpretations presented by adversaries of the Na- 
tional Socialist as being the so-called secret thought of National Socialism. 
The work supposes that the theorists of National Socialism say all they think 
and think all they say... .” This is a violent presumption to make. 
Professor Bonnard, who emphasizes the relativism of National Socialist 
thought, is himself fully aware that most of what passes in Germany for 
political thought is merely the rationalization of the changing policies and 
the opportunistic methods of the present government. Moreover, few will.. 
agree with the statement that National Socialist political and legal thought is 
“entirely original and completely different from former theories.” The 
faults of the work are almost wholly those of omission; to the student of 
National Socialism it will serve as a highly valuable Wegweiser in a much 
discussed but little known field. LAWRENCE PREUSS 


Documents and Readings in the History of Europe Since 1918. Edited by 
Walter Consuelo Langsam assisted by James M. Eagan. (New York, Chi. 
cago, Philadelphia: J. B. Lippincott Co., 1939. pp. xxviii, 865. Index. 
$3.75.) Professor Langsam’s collection of materials so adequately spans 
the troubled politics and diplomacy of Europe from Paris to Munich that it 
becomes nearly indispensable as a teaching aid in undergraduate courses in 
post-war history. The editor has used excellent judgment in selecting his 
documents, and their combination into a well-balanced collection attests to 
his skill and discretion, The 75 documents of the first four chapters bear 
on general international themes: the Paris peace settlement; the League of 
Nations; reparations, debts and the depression; and security and armaments. 
Illustrations for these problems are drawn chiefly from treaties and interna- 
tional documents. The remaining six chapters, with their 170 documents, 
ably review the constitutional, political and economic problems of Great 
Britain and the Empire, France, Italy, Spain, Germany, and the Soviet 
Union. All of the essential constitutional documents are reprinted. Pro- 
fessor Langsam seldom uses more than two sentences to introduce each item, 
and i is perfectly willing to let his materials tell their own absorbing stories. 

H. ARTHUR TEINER 
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Documents on International Affairs, 1987. Edited by Stephen Heald. 
ndon and New York: Oxford University Press, 1989. pp. xxviii, 850. 
14.) This annual collection and selection of documents is a companion 
volume to the annual Survey of International Affairs, edited by Professor 
Toynbee, and if the Royal Institute of International Affairs at Chatham 
House did nothing more save publish these volumes each year it would have 
amply justified its existence. The present volume contains the texts of the 
principal speeches on foreign policy, treaties and correspondence during 
1937, arranged under the headings: British Commonwealth of Nations 
Europe, The Islamic World, America, The Far East, World Economics, and 
a Chronology of Treaties, Agreements and International. Conventions. 
Because of the belief that the documents on the civil war in Spain and the 
conflict in Palestine would be more useful if consolidated and published in 
relatively complete form, separate volumes on these areas or topics are to 
appear in the near future, and the present volume contains no materials 
relating to them that could be properly left cut. The problem in editing a 
collection of documents of this kind is that of selection, of deciding what to 
omit. As far as one can judge from a superficial investigation, all of the 
more important materials have been included. It is interesting to note, 
however, that the section on the British Commonwealth contains no ma- 
terials from any of the Dominions, and there seems to be nothing from the 
Western Hemisphere, with the single exception of the United States of 
America, and relevant materials in the Chronology of Treaties. These 
omissions are no doubt proper ones, in terms of the relative international im- 
portance in 1937 of the various countries dealt with, but it is probable that 
an Institute of International Affairs in Buenos Aires would have shown a 
somewhat different emphasis in respect of this matter. While the interna- 
. -tional scene is changing with such rapidity that what was said in 1937 has 
' little relation to what is done in 1939, students of international affairs every- 
where are deeply indebted to Mr. Heald and the Royal Institute of Interna- 
tional Affairs for this most valuable collection. An index would be difficult 
to provide for this kind of a volume, and the table of contents does suggest 
the location of relevant material, but I personally regret that an index was 
not included. ORMAN MACKENZIE 


La Politique Extérieure des Btats Unis, des Lois de Neutralité à la Con- 
a Iama. By Alfred Max. (Paris: Paul Hartmann, 1939. pp. 180. 

“Ds 

Die Neutralität der Vereinigten Staaten. By Erwin Neumann. (Berlin: 
Junker & Diinnhaupt, 1939. pp. 126. Rm. 6.50.) 

These are two brief but competent interpretations of the significance of 
America’s current foreign policies on European politics and international 
law. M. Max sees the President as attempting to lead the public—now ill- 
disposed toward Europe because of non-payment of war debts, and deter- 
mined to avoid participation in another war—into a closer collaboration with 
the “pacific powers,” to end “the epidemic of illegality” throughout the 
world. This policy is successful in the Orient in spite of preventive neu- 
trality legislation. Less success has been achieved in Europe, where the ` 
President has continuously attempted to support British policy. The au- 
thor sees the Monroe Doctrine as now covering Canada and even’ West 
Africa. He warns his compatriots however that precise foreign engagements 
require the consent of the Senate, and that Congress passed the neutrality 
laws specifically to block collaboration with any European Power. He urges 
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on his country a stronger foreign policy and the settlement of the war debt 
question if the attitude of Congress is to change. 

Neumann’s book includes a careful analysis of the effect of the application 
of each section of the neutrality acts on our foreign policy in the past and its 
probable effect in the future. He thinks the importance of the acts as in- 
struments of foreign policy is diminishing since the application of sanctions is 
no longer likely. But he finds them important as indicators of future in- 
ternational law, since many of the principles are old and the Anglo-Saxon 
nations set much store by precedents. Their development is therefore 
worth watching. HARoLD J. TOBIN 


Political Handbook of the World, 1989, edited by Walter H. Mallory (New 
York: Harper & Bros., 1939, pp. vi, 207, $2.50), supplies us again as it has 
each year since 1928 with authoritative statistics and information in regard 
to the political programs and composition of the parties of those states able 
still to survive in this troubled world. It also describes the organization and | 
functions of the League of Nations, the World Court and the International 
Labor Office. The list of the principal newspapers and news agencies in 
sr state indicates the political affiliation and the name of the proprietor or 
editor. 

The British Year Book of International Law, Vol. XIX (1988) and Vol. XX 
(1989). (New York, London and Toronto: Oxford University Press. pp. vi, 
316, vi, 249. Index. $5.50 each.) Inthe latter volume, C. Wilfred Jenks, 
discussing The Authority in English Courts of Decisions of the Permanent 
Court of International Justice, examines the pertinent Jurisprudence and 
(pp. 35-36) gives us the benefit of his study in ten concise and authorita- 
tive conclusions. Professor H. C. Gutteridge, in his article on The Tech- 
nique of the Unification of Private Law, notes the ‘‘disorderliness coupled. . 
with a regrettable duplication of effort and the formulation of schemes for 
unification, some of which are of a very crude description.’’ The writer 
offers practical suggestions intended to facilitate progress towards desired 
unification. Succeeding articles treat of Repudiation of the Optional Clause, 
The Abolition of British Capitulatory Rights in the French Zone of Morocco, 
The Juridical Basis of Hot Pursuit, Some International Law Aspects of the 
Refugee Question. 

The 1938 volume contains the following articles: The International Settle- 
ment and the French Concession at Shanghai; Conflicts of Jurisdiction in 
Matrimonial Suits; The United States “Neutrality” Law of 1937; The 
Interpretation and Application of Municipal Law by the Permanent Court 
of International Justice; Imputability in International Delinquencies; The 
Growth of State Control over the Individual and Its Effect upon the Rules 
of International State Responsibility; Immunity of the Subordinate Per- 
sonnel of a Diplomatic Mission; Abolition of the Capitulations in Egypt; 
The Nyon Arrangements—Piracy By Treaty? In this twentieth year of 
issue, as well as in the preceding nineteenth, we find the invaluable notes, 
discussions, reviews and bibliography which make this annual indispensable 
as a record and summary of the principal events in the field for each year. 
Volume XX contains also an index to Volumes XI-XX. 
ELLERY C. STOWELL 


EL’ Ariicle 16 du Pacte de la Société des Nations. By Walter Schiffer. 
(Paris: Marchal et Billard, 1939. pp. 70. Sw. fr. 1.75.) This study is 
published under the auspices of the Geneva Research Centre, of which 
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the author is a collaborator. - He addresses himself to an examination of the 
question as to who decides when the Covenant is broken and the situation 
created by a rupture of the Covenant. As to the obligation of members of 
the League to participate in sanctions, he finds that economic sanctions are 
automatic but military sanctions are not. He rightly points out that the 
attempt to check Italy’s conquest of Ethiopia by economic sanctions brought 
out the limitations of this type of sanctions unless the economic weapon is 
generally backed by members of the League and powerful non-members. 

He concludes from his study of the intent of the framers of Article 16 that 
they left entirely too much vagueness as to the application of sanctions and 
the duties of members to participate in them. ‘The chances of collective 
security can be advanced by a clarification of the vague points found in Arti- 
cle 16 and making clear and definite the obligations of League members and 
the conditions for applying sanctions in the future. 

The First Sanctions Experiment. By Albert E. Highley. (Geneva: 
Geneva Research Centre, 1938. pp. 141 Sw. fr. 1.75. 40c.) This volume 
is issued by the Geneva Research Centre as Volume IX, No. 4, of its Geneva 
Studies series. The reviewer believes that this study is extremely valuable 
in supplying authentic material regarding the one big attempt of the League 
of Nations to use sanctions. The tragic new war in Europe now being waged 
on the basis of a revived balance of power with the League sidetracked and 

disregarded again shows the need for a genuine system of collective security. 

rtainly Mr. Highley’s work is one of the most complete and reliable yet 
to appear; it should be in the hands of all teachers and available to all stu- 
dents of international law and relations. On the basis of his careful study, 
the author concludes that sanctions in the Ethiopian affair were weakened by 
their belated application, by a mixing up of sanctions and conciliation, by 

. t00 many exemptions and by political obstacles, especially the German 

occupation of the Rhineland, which upset the “political equilibrium.” 
Failure of mutual economic assistance to sanctionist states was also a great | 
drawback. ‘The study is thoroughly documented and carries an excellent 
bibliography on sanctions. 

Der Vélkerbund. By Fritz Bleiber. (Stuttgart: W. Kohlhammer, 1939. 
pp. xvi, 189. Bibliography and Index of persons. Rm. 15.) This volume 
is in a series entitled Vélkerrecht und Internationales Politisches Staatensystem. 
The author is privatdozent in international law at the University of Vienna. 
The volume deals with the creation of the Covenant of the League of Nations. 
It is evident that heavy reliance is placed on the works of David Hunter 
Miller, which are cited frequently. The author discusses the various plans 
for a League such as those of General Smuts, Cecil, Lord Phillimore, Presi- 
dent Wilson, Hurst~Miller, including the German plan which has received 
little attention. Cecil and Smuts contributed most to the Covenant, fol- 
lowed by Colonel House, and then President Wilson; it is, therefore, an 
Anglo-American document. Attention is then given to the various articles 
of the Covenant in numerical order. Appendices carry the text of the 
Hurst-Miller Draft, the draft of February 14, 1919, and the final text of 
April 28, 1919. The volume js written from the German point of view and 
is specially valuable because of this fact. It should rank with the works of 
Schiicking and Wehberg as a leading volume on the Covenant in the German 
language. J. Evgeny HARLEY 


= The Totalitarian State against Man. By Count Richard N. Coudenhove- 
Kalergi. Translated from the German by Sir Andrew McFadyean, with an 
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Introduction by Wickham Steed. (Glarus, Switzerland; Paneuropa Edi- 
tions, 1939. pp. 196. 7s. 6d.) This book, despite its title, is explanatory 
rather than denunciatory. Its analysis and definition of freedom, equality, 
fraternity, liberalism, democracy, the state, fascism, naziism, bolshevism, 
the totalitarian state, and the “totalitarian man,” or the “gentleman,” are 
ingenious and suggestive, and are explained partly in terms of the facts of 
history from the days of ancient Athens and Sparta to the present time. 
Certain distinctions of the author, like those between liberalism and democ- 
racy, and certain of his preferences as between Hitlerism, Mussoliniism, 
and Stalinism, and between capitalistic imperialism and socialism, are open 
to question; but, in the main, he helps greatly to explain the raisons d être 
and the present significance of varied aspects of the totalitarian and the 
democratic state. We are now living, he believes, through ‘‘the most 
dangerous revolution in the history of the world—the revolution of the state 
against mankind; . . . the most dangerous idolatry of all ages—the deifica- - 
tion of the state.” This revolution will end, he believes, only after a world- 
wide class war between the bourgeoisie and the proletariat of the city results 
in the triumph of the “new peasant class,” the downfall of the totalitarian 
state, and the resultant salvation of civilization; but the essential economic 
basis of civilization, he thinks, is capitalism plus ‘‘technology,” while the 
social basis is the spirit of brotherhood. 

No Compromise: The Conflict between Two Worlds. By Melvin Rader. 
(New York; Macmillan Co., 1939. pp. xii, 403. Index. $3.50.) The 
two worlds referred to in the title of this book are democracy and “fascism” 
(the latter including “kindred movements in Italy, Germany, Japan, and 
elsewhere”). The book itself is a commentary on Mussolini’s dictum, “The 
struggle between two worlds can permit no compromise ... Either We 
or They.” The author agrees with this dictum; and, to substantiate the - 
statement, quotes the opinions of a large number of authors of several na- 
tions, each writing from his respective nationalistic point of view. These 
opinions he criticizes and refutes or supports from his own point of view; 
and, as a member of the department of philosophy in the University of 
Washington, he naturally condemns fascism and defends democracy. His 
condemnation of the former is thoroughgoing, and his book is a veritable 
arsenal of varied intellectual weapons which can be hurled by the opponents 
of fascist theory and practice against them. As for democracy, its superior- 
ity is taken very much for granted, only two or three pages out of 400 being 
devoted to its excellences—one of these supplied by the German Kant, 
The alternative suggested for “no compromise” is united “resistance” b 
the United States and Great Britain, supported by a ‘“‘new liberalism ” whic 
will advance the standard of living in all countries and abandon a selfish 
imperialistic policy by the “democratic” states. WituraM I. HULL 


Money in the Law. By Arthur Nussbaum. (Chicago: Foundation 
Press, 1939. pp. xxxviii, 534. Index. $7.50.) Professor Nussbaum, for- 
merly of the University of Berlin, but now—thanks to Herr Hitler—a visiting 
professor of law at Columbia, has long been known as a profound student of 
the legal aspects of monetary theory and practice. His high reputation will 
be further enhanced by this exhaustive treatise, the outcome of more than 
fifteen years’ work. Although the volume is a legal one, written primarily 
for lawyers, the author believes, and justly so, that economists will find in it 
material pertinent to their own studies. Emphasis is placed on American 
law and the legal aspects of American monetary history, but ample use is 
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made of the comparative method in order to bring out the universal principles 
that underlie the law of money. The first three of the book’s eight chapters 
deal with the general legal aspects of money—basic conceptions, the kinds of 
money, and monetary systems. There follow, in the remaining chapters: a 
discussion of monetary obligations and the impact upon them of fluctuating 
currencies and gold clauses, an analysis of the problems arising out of foreign 
currency debts, and, finally, an illuminating survey of the legal effects of ex- 
change controls. Close students of these several questions will naturally 
wish to compare their treatment in this volume with that accorded them in 
the recently published’ study of Dr. Mann,! but no attempt to do so can be 
made here. With the appearance in the space of a year of these two impor- 
tant works, a gap in English legal literature has been successfully filled. 
Wititiam H. WYNNE 


Revolutions and Dictatorships. By Hans Kohn. (Cambridge: Harvard 
University Press, 1989. pp. xü, 427. Index. $3.50.) The revolutions 
and the dictatorships which in the twentieth century have been swaying 
Europe and the Near East are analyzed in this volume with great vividness 
and penetration. ‘The collection of essays includes an extensive study of the 
Russian Revolution and of the nationality problem in the Soviet Union. 
Due to the fact that the author spent several years in the Near Hast, the 
essays on the Turkish and Arabian revolutions, and on Zionism, are of par- 
ticular interest and value. Perhaps most outstanding is Professor Kohn’s 
keen and clear analysis of the fundamental issues underlying fascism today. 
His final chapter, “The Totalitarian Crisis,” should be read by everyone 
seeking to understand the forces, which not only in Europe but throughout 
the whole world, have thrown us into the present international anarchy. 
, According to the author, the struggle today is, as are all great struggles, a 
contest between moral and spiritual forces, a struggle of ideas. Some of 
these ideas, as represented by the narrow racial nationalism of the fascist 
states, can be traced back to messianism. In his introductory chapter on 
messianism Professor Kohn points out, however, that it was likewise from 
messianism that the larger, universal concept of nationalism emerged, a 
nationalism looking beyond itself toward universal peace and justice. In 
two succeeding introductory chapters on “Napoleon and the New Europe” 
and “Nationalism” these two conflicting concepts of nationalism are further 
analyzed in their historical development. The broader concept of national- 
ism as based upon the brotherhood of man and as inspired by the French and 
English Revolutions is shown in its full contrast to the tribal type of nation- 
alism feeding upon romanticism and militarism, which is challenging the 
world today. These essays are written in a forceful and lively style. They 
represent the very definite opinions of a realistic and outstanding historian. 

Viram L. Gort 


Code International de L’Aviation. By Francesco Cosentini. (Paris: 
Dunod, 1939. pp. 207. Index.) This book is a revision of the English 
edition of 1933, including a title on aërial warfare (Title XII). The Code 
consists of twelve titles divided into chapters composed of articles numbered 
sequentially from 1 to 854. Each article comprehends a single subject- 
matter clearly and concisely. Following each article are abbreviations 


1 The Legal Aspects of Money, reviewed in this Jovnwat, July, 1939 (Vol. 33, No. 3), 
p. 829. 
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documenting the sources of the principle as grounded in international or na- 
tional legislation. The titles embrace a range of aéronautical subject- 
matter covering international law, navigation, customs control, contract, of 
carriage, accidents and liability, insurance, private property, sanitation, 
sanctions, jurisdiction and warfare. The book contains a comprehensive 
introduction with general comment on each title. It is also valuable for the 
detailed index as well as the exhaustive list of national and international 
legislation keyed to the text by abbreviations. Title XII on aérial warfare 
consists of some fifty articles mostly grounded on similar parts of the Hague 
Commission Report of 1923. The book evidences extensive research. It is 
a useful working tool to the student in this field and in comparative aéro- 
nautical law. 

Luftpostrecht. By Günther Teichmüller. (Berlin and Königsberg: Ost- 
Europa-Verlag, 1939. pp. xii, 248. Rm. 12.) This book traces the de- 
velopment of postal air law. The present state of the aéronautic art, and 
the distances essential to its economic application to postal transport, have 
given rise to a new branch of administrative law which must be largely inter- 
national. Two of the three parts of the treatise concern international devel- 
opments. Part I discusses the growth of International Air Mail Law by 
setting forth its history as the regulatory régime evolved out of a series of 
post-war international conferences culminating in a presentation of the con- 
tribution of air transport and the economic background of the air mail law. 
Part II presents the prevailing international air mail legal system with a 
discussion of certain special questions. These questions include aérial 
jurisdiction, air mail and parcel post, as well as the relationship of questions 
of international postal air law. Part III summarizes internal air mail law 
regulation in Germany, the United States, Italy and France. The author 
contributes substantially to this new and highly specialized field. - 

Howarp 8. LeRoy 


ERRATUM 


The Editors regret that in the last number of the JOURNAL, p. 624, the name of the au- 
thor of Visit, Search, and Seizure on the High Seas was misspelled. The correct name 
is Frascond. 
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